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PEEFACE 

TO   THE    SIXTEENTH  EDITION. 


The  Editors  have  endeavoured  to  include  the  recent  cases 
and  statutes  in  this  Edition,  but  the  Finance  Act  of  1899, 
c.  9,  did  not  become  law  till  June  20th.  By  sect.  4  of  that 
Act  marketable  securities  that  now  escape  duty  {i.e.,  not 
made  or  issued  or  bearing  interest  here),  are,  if  negotiated 
after  August  1st,  to  bear  a  stamp  duty  of  Is.  in  the  101. 
By  sect.  10  (1)  the  stamp  on  bills  of  over  SOL  drawn  and 
payable  abroad,  if  paid  or  negotiated  here,  is  reduced  to 
6d.  in  the  1001. ;  and  by  sect.  10  (2)  the  stamp  on  all  bills 
payable  not  more  than  three  days  after  date  or  sight 
is  to  be  Id.  A  rate  of  exchange  for  foreign  currencies 
is  also  given  in  the  Schedule,  but  that  does  not  apply 
even  for  the  purposes  of  the  Stamp  Act  to  bills  or  notes 
[vide  sect.  12  (1),  Act  of  1899]  which  are  (unless  otherwise 
stipulated)  calculated  according  to  the  rate  for  sight  drafts 
of  the  day.     Code,  s.  72  (4)  and  57  (2). 

MAURICE  BARNARD  BYLES. 
WALTER  JOHN  BARNARD  BYLES. 

1,  Paper  Buildings, 
Innbe  Temple,- 

Juhj  29th,  1899. 
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The  Act  to  Codify  the  Law  relating  to  Bills  of  Exchange, 
Cheques  and  Promissory  Notes  (45  &  46  Vict.  c.  61)  came 
into  operation  on  the  18th  of  August,  1882,  and  introduced 
(with  the  exception  of  two  sections,  53  (2)  and  100)  one 
uniform  law  for  the  whole  of  the  United  Kingdom. 

As  implied  by  the  title,  the  changes  introduced  by  the  Act 
are  not  very  numerous,  the  principal  being — the  recognition 
of  the  inherent  negotiable  quality  of  bills  or  notes  even 
without  the  words  "order  or  bearer,"  unless  there  be  words 
prohibiting  transfer  or  indicating  that  intention ;  and  the 
equitable  distribution  of  the  loss  occasioned  by  overholding 
a  cheque  when  the  bank  fails  in  the  interim.  The  holder  of 
an  office,  for  the  time  being,  may  now  be  payee,  and  payees 
may  be  entitled  in  the  alternative ;  an  indorsement  may  be 
conditional,  but  the  party  paying  may  disregard  the  condi- 
tion. The  duties  of  the  holder  with  regard  to  presentment 
for  acceptance,  presentment  for  payment,  notice  of  dis- 
honour, and  qualified  acceptance,  are  clearly  and  amply  set 
forth.  A  renunciation  at  maturity,  to  be  a  discharge  of 
the  bill,  must  be  in  writing,  or  the  bill  be  delivered  up. 
The  rule,  that  the  appointment  of  a  debtor  as  executor 
operated  as  a  release,  had  been  already  overridden  in  Equity, 
but  it  may  be  impliedly  repealed  by  Section  61.  Cheques 
are  not  necessarily  inland,  though,  unless  the  contrary 
appear  on  their  face,  they  may  be  treated  as  inland,  as 
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may  all  other  bills  or  notes  not  showing  the  contrary. 
Kestrictive  indorsements  and  qualified  acceptances  are  fully 
recognized ;  an  acceptance,  without  more,  of  a  hill  drawn 
payable  at  a  particular  place  being  (as  before)  a  general 
acceptance,  so  that  the  acceptor  is  liable  even  without 
presentment  there,  though  not  so  the  drawer  and  indorsers ; 
but  if  the  bill  be  accepted  payable  at  a  particular  xjlace, 
which  requires  presentment  there  to  render  the  acceptor 
liable  at  all,  a  presentment  there,  too  late  to  charge  the 
drawer  and  indorsers,  will  yet  charge  the  acceptor,  in  the 
absence  of  an  express  stipulation  to  the  contrary. 

Eeasonable  time  within  which  to  present  a  bill  on  demand, 
so  as  to  charge  the  drawer  or  indorsers,  is  declared  to  be  a 
mixed  question  of  law  and  fact ;  but  unreasonable  time, 
after  which  an  innocent  transferee  of  such  an  instrument  is 
affected  with  defects  of  title  of  which  he  had  no  notice,  is 
made  a  question  of  fact  only.  Accommodating  parties 
become  liable  as  soon  as  value  is  given,  and  notice  is 
immaterial.  A  non-apparent  alteration  will  not  affect  a 
holder  in  due  course. 

In  this  Edition  the  chronological  order  has  been  followed : 
thus,  the  first  ten  Chapters  are  devoted  to  a  description  of 
the  instrument,  the  next  two  to  the  title  of  the  holder,  the 
following  six  to  his  duties,  and  the  remainder  to  his  rights, 
how  they  may  be  lost  or  qualified,  or  enforced  by  action  or 
proof  in  bankruptcy.  The  substance  of  each  section  of  the 
Code  appears  in  its  appropriate  place  in  the  text,  but  the 
whole  Act  is  given  in  the  Appendix. 

MAURICE   BARNARD   BYLBS. 
ARCHIE   KIRKMAN  LOYD. 

Temple, 

June  1st,  1885. 


PREFACE 

TO   THE   FIEST   EDITION. 


There  is  no  vestige  of  the  existence  of  bills  of  exchange* 
among  the  ancients,  and  the  precise  period  of  their  intro- 
duction is  somewhat  controverted.  It  is,  however,  certain 
that  they  were  in  use  in  the  fourteenth  century.     Indeed, 

*  II  n'y  a  aucim  vestige  de  notre  contrat  de  change,  ni  des  lettres  de 
change,  dans  le  droit  Eomain.  Ce  n'est  qu'U  n'arriv&t  quelquefois  chez 
les  Eomains,  que  Ton  comptat  pom-  quelqu'nn  ime  somme  d' argent  dans 
un  lieu  a  une  personne,  qui  se  chargeoit  de  lui  en  faire  compter  autant 
dans  un  autre  lieu.  Ainsi  nous  voyons,  dans  les  lettres  de  Ciceron  a 
Atticus,  que  Oic6ron  voulant  envoyer  son  fils  faire  ses  etudes  a  Athenes, 
s'informe  si  pour  epargner  a  son  fils  de  porter' lui-meme  a  Athenes 
I'argent  dont  il  y  auroit  besoin,  on  ne  trouveroit  pas  quelque  occasion 
de  le  compter,  a  Eome,  a  quelqu'un  qui  se  chargeroit  de  le  lui  faire 
compter  a  Athenes. — Epist.  ad  Att.  xii.  24  ;  xv.  25.  Mais  cela  n'etoit 
pas  la  negociation  de  lettres  de  change  telle  qu'elle  a  lieu  parnii  nous ; 
cela  se  faisoit  par  de  simples  mandats.  Ciceron  chargeoit  quelqu'un 
de  ses  amis  de  Eome  qui  avoit  de  I'argent  a  recevoir  a  Athenes,  de  faire 
tenir  de  I'argent  a  son  fils  a  Athenes;  et  cet  ami,  pour  executor  le 
mandat  de  Ciceron,  ecrivoit  a  quelqu'un  des  debiteurs  qu'il  avoit  a 
Athenes,  et  le  chargeoit  de  compter  une  somme  d'argent  au  fils  de 
Ciceron.  Au  reste,  on  ne  voit  point  qu'il  se  practiquat  chez  les  Eomains, 
comme  parmi  nous,  un  commerce  de  lettres  de  change  :  et  nous  trouvons 
au  contraire,  en  la  loi  4,  §  1,  fl.  de  naut.  Fmn.,  qui  est  dePapinien,  que 
ceux  qui  pretoient  de  I'argent  a  la  grosse  aventure  aux  marchands  qui 
trafiquoient  sur  mer,  envoyoient  un  de  leurs  esclaves  pour  recevoir  de 
leur  debiteur  la  somme  pretee  lorsqu'il  seroit  arrive  au  port  ou  il  devoit 
vendre  ses  marchandises ;  ce  qui  certainement  n'aurait  pas  ete  neces- 
saire,  si  le  commerce  des  lettres  de  change  eut  ete  en  usage  chez  les 
Eomains. 

Quelques  auteurs  ont  pretendu  que  I'usage  du  contrat  de  change  et 
des  lettres  de  change  est  venu  de  la  Lombardie,  et  que  les  Juifa,  qui  y 
etoient  etablis,  en  ont  ete  les  inventeurs ;  d  autres  en  attribuent  I'inven- 
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they  are  mentioned  as  "  letteres  d'eschange  "  in  the  EngHsh 
Statute  Book  (3  Eic.  2,  c.  3),  as  early  as  the  year  1379; 
though  we  find  in  our  English  reports  no  decision  relating 
to  them  earlier  than  the  reign  of  James  the  First.* 

It  is  probable  that  a  bill  of  exchange  was,  in  its  original, 

nothing  more  than  a  letter  of  credit  from  a  merchant  in  one 

country,  to  his  debtor,  a  merchant  in  another,  requesting 

him  to  pay  the  debt  to  a  third  person,  who  carried  the 

letter,  and  happened  to  be  travelling  to  the  place  where  the 

debtor  resided.     It  was  discovered  by  experience,  that  this 

mode  of  making  payments  was  extremely  convenient  to  all 

parties  : — to  the  creditor,  for  he  could  thus  receive  his  debt 

without  trouble,  risk  or  expense — to  the  debtor,  for  the 

facility  of  payment  was  an  equal  accommodation  to  him, 

and  perhaps  drew  after  it  facility  of  credit — to  the  bearer 

of  the  letter,   who  found  himself  in  funds  in   a   foreign 

country,  without  the  danger  and  incumbrance  of  carrying 

specie.     At  first,  perhaps,  the  letter  contained  many  other 

things  besides  the  order  to  give  credit.     But  it  was  found 

that  the    original   bearer   might   often,   with    advantage, 

transfer  it  to  another.     The  letter  was  then  disencumbered 

of  all  other  matter;  it  was  open  and  not  sealed,  and  the 

paper  on  which  it  was  written  gradually  shrank  to  the  slip 

now  in  use.     The  assignee  was,  perhaps,  desirous  to  know, 

beforehand,  whether  the  party,  to  whom  it  was  addressed, 

would  pay  it,  and  sometimes  showed  it  to  him  for  that 

purpose ;  his  promise  to  pay  was  the  origin  of  acceptances. 

tion  aux  Plorentins,  lorsqii'ayant  ete  chassesdeleur  pays  par  la  faction 
de  Gribelins,  ils  s'etablirent  a  Lyon  et  en  d'autres  villes.  II  n'y  a  rien 
sur  cela  de  certain,  si  ce  n'est  que  lea  Jettres  de  change  etoient  eit  usage  dea 
le  quaUrrzieme  siecle.  C'est  ce  qui  paroJt  jiar  une  loi  de  Venise  de  ce 
temps  sur  cette  matiere,  rapportee  par  Nicliolas  de  Passeribus,  en  son 
livre,  De  Script.  Privat.  lib.  3. — Pothier,  Traite  du  Cuntrat  de  Change, 
Partie  Prem.,  Chap.  1,  s.  1. 
*  Martin  v.  Boure,  Cro.  Jac.  (i. 
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These  letters  or  bills,  the  representatives  of  debts  due  in  a 
foreign  country,  were  sometimes  more,  sometimes  less,  in 
demand ;  they  became,  by  degrees,  articles  of  traffic ;  and 
the  present  complicated  and  abstruse  practice  and  theory 
of  exchange  was  gradually  formed. 

Upon  their  introduction  into  our  own  country,  other  con- 
veniences, as  great  as  in  international  transactions,  were 
found  to  attend  them.  They  offered  an  easy  and  most 
effectual  expedient  for  eluding  the  stubborn  rule  of  the 
common  law,  that  a  debt  is  not  assignable ;  furnishing  the 
assignee  with  an  assignment  binding  on  the  original 
creditor,  capable  of  being  ratified  by  the  debtor,  perhaps 
guaranteed  by  a  series  of  responsible  sureties,  and  assign- 
able still  further,  ad  mfinitnm.  Not  only  did  these  simple 
instruments  transfer  value  from  place  to  place,  at  home  or 
abroad,  and  balance  the  accounts  of  distant  cities  without 
the  transmission  of  money ;  not  only  did  they  assign  debts 
in  the  most  convenient,  extensive  and  effectual  manner  ; 
but  the  value  of  the  debt  was  improved  by  being  authen- 
ticated in  a  bill  of  exchange,  for  it  was  thus  reduced  to  a 
certain  amount,  which  the  debtor,  having  accepted,  could 
not  afterwards  unsettle ;  evidence  of  the  original  demand 
was  rendered  unnecessary,  and  the  bill  afforded  a  plainer 
and  more  indisputable  title  to  the  whole  debt.  A  creditor, 
too,  by  assigning  to  a  man  of  property  a  bill  at  a  long  date, 
given  him  by  his  debtor,  could  obtain,  for  a  trifling  discount, 
his  money  in  advance.  Credit  to  the  buyer  was  thus 
rendered  consistent  with  ready  money  to  the  seller,  and  the 
reconciliation  of  the  apparent  inconsistency  was  brought 
about  by  a  further  benefit  to  a  third  person,  for  it  was 
effected  by  advantageously  employing  the  surplus  and  idle 
funds  of  the  capitalist.  At  the  first  introduction  of  bills  of 
exchange,  however,  the  English  Courts  of  Law  regarded 
them  with  a  Jealous   and  evil   eye,  allowing  them   only 
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between  merchants;  but  their  obvious  advantages  soon 
compelled  the  Judges  to  sanction  their  use  by  all  persons  ; 
and  of  late  years  the  policy  of  the  Bench  has  been  indus- 
triously to  remove  every  impediment,  and  add  all  possible 
facilities  to  these  wheels  of  the  vast  commercial  system. 

The  advantages  of  a  bill  of  exchange  in  reducing  a  debt 
to  a  certainty,  curtailing  the  evidence  necessary  to  enforce 
payment,  and  affording  the  means  of  procuring  ready  money 
by  discount,  often  induced  creditors  to  draw  a  bill  for  the 
sake  of  acceptance  ;  though  there  might  be  no  intention  of 
transferring  the  debt.  Such  a  transaction  pointed  out  the 
way  to  a  shorter  mode  of  effecting  the  same  purpose  by 
means. of  a  promissory  note.  Promissory  notes  soon  circu- 
lated like  bills  of  exchange,  and  became  as  common  as  bills 
themselves.  Notes  for  small  sums,  payable  to  bearer  on 
demand,  were  found  to  answer  most  purposes  of  the 
ordinary  circulating  medium,  and  have  at  length,  in  all 
civilized  countries,  supplanted  a  great  portion  of  the  gold 
and  silver  previously  in  circulation.  Great,  however,  as 
was  the  saving,  and  numerous  the  advantages  arising  from 
the  substitution,  it  was  discovered  by  experience  that  the 
dangers  and  inconveniences  of  an  unlimited  issue  of  paper 
money  were  at  least  as  great.  The  Legislature,  have, 
therefore,  found  it  necessary  to  place  the  issue  of  negotiable 
notes  for  small  sums  under  the  restrictions  which  will  be 
pointed  out  in  this  work ;  and  experience  has  proved  that 
the  only  mode  of  preserving  paper  money  on  a  level  with 
gold,  is  to  compel  the  utterers  to  exchange  it  for  gold,  at 
the  option  of  the  holder.  And  peradventure  even  then, 
unless  the  State  control  the  issue  of  paper,  on  principles 
controverted  and  imperfectly  understood  at  present,  the 
value  of  the  whole  circulating  medium  may  decline  together, 
as  compared  with  other  commodities  or  the  currency  of 
foreign  countries,   and  the  consequent  tendency  of  the 
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precious  metals  to  leave  the  kingdom  may,  by  narrowing 
the  basis  of  the  currency,  endanger  the  whole  superstructure. 

During  the  suspension  of  cash  payments  and  the  circu- 
lation of  one  pound  notes,  nearly  every  payment  in  this 
country  was  made  in  paper.  And  some  idea  may  be 
formed  of  the  immense  amount  of  property  now  afloat  in 
bills  and  notes,  when  it  is  considered  that  all  payments  for 
our  immense  exports  and  imports,  almost  every  remittance 
to  and  from  every  quarter  of  the  world,  nearly  every 
payment  of  large  amount  between  distant  places  in  the 
kingdom,  and  a  large  proportion  of  payments  in  the  same 
place,  are  made  through  the  intervention  of  bills ;  not  to 
mention  the  amount  of  common  promissory  notes,  at  long 
and  short  dates,  the  notes  of  the  Bank  of  England  and 
country  banks,  and  the  universal  and  daily  increasing  use 
of  cheques.  It  will  not,  perhaps,  be  an  unreasonable 
inference  that  the  bills  and  notes  of  all  kinds,  issued  and 
circulated  in  the  United  Kingdom  in  the  space  of  a  single 
year,  amount  to  many  hundred  millions. 

Simple  as  the  form  of  a  bill  or  note  may  appear,  the 
rights  and  liabilities  of  the  different  parties  to  those  instru- 
ments have  given  rise  to  an  infinity  of  legal  questions,  and 
multitudes  of  decisions — a  striking  proof  of  what  the 
experience  of  all  ages  had  already  made  abundantly  mani- 
fest,— that  law  is,  in  its  own  nature,  necessarily  voluminous  ; 
that  its  complexity  and  bulk  constitute  the  price  that  must 
be  paid  for  the  reign  of  certainty,  order,  and  uniformity ; 
and  that  any  attempt  to  regulate  multiform  combinations 
of  circumstances  by  a  few  general  rules,  however  skilfully 
constructed,  must  be  abortive. 

In  Prance  this  subject  has  been  briefly  but  luminously 
treated,  first  by  Dupuy  de  la  Serra,  in  a  little  book  entitled 
"  L'Art  des  Lettres  de  Change,"  and  afterwards  by  Pothier, 
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■whose  work  as  well  as  his  other  performa,nces,  and  in  parti- 
cular the  Traite  des  Obligations,  evinces  a  profound  acquaint- 
ance with  the  principles  of  jurisprudence,  and  extraordinary 
acumen  and  sagacity  in  their  application  ;  the  result  of  the 
laborious  exercise  of  his  talents  on  the  Ebman  law.  There 
cannot  be  a  greater  proof  of  the  surpassing  merit  of  his 
works,  than  that,  after  the  lapse  of  more  than  half  a 
century,  and  a  stupendous  revolution  in  all  the  institution's 
of  his  country,  many  parts  of  his  writings  have  been  incor- 
porated, word  for  word,  in  the  new  Code  of  France.  The 
Traite  du  Contrat  de  Change  is  often  cited  in  the  English 
Courts  of  Law.  "  The  authority  of  Pothier,"  says  the 
present  learned  Chief  Justice*  of  the  Common  Pleas,  "  is 
as  high  as  can  be  had  next  to  the  decision  of  a  Court  of 
Justice  in  this  country  ;  his  writings  are  considered  by  Sir 
William  Jones  as  equal,  in  point  of  luminous  method, 
apposite  examples,  and  a  clear  manly  style,  to  the  works  of 
Littleton  on  the  Laws  of  England." t 

In  this  country,  the  growth  of  the  law  on  bills  and  notes 
has  been  almost  proportionate  to  the  increase  of  those 
instruments ;  insomuch  that  within  the  last  sixty  years  the 
reported  decisions  upon  them,  in  law,  equity,  and  bank- 
ruptcy, would  fill  many  volumes.  Numerous  have  been  the 
attempts  to  reduce  the  mass  of  authorities  to  the  shape  of 
a  regular  treatise ;  but  amongst  all  these,  two  only  are  now 
in  common  use  in  the  Profession,  the  treatise  of  Mr.  Chitty, 
and  the  summary  of.  Mr.  Justice  Bayley.t 

*  Lord  Chief  Justice  Best. 

t  Cox  V.  Troy,  5  B.  &  A.  481.  There  is  now  also  an  ahle  modem 
Prench  work  on  the  same  subject  by  M.  Nouguier.  In  America  have 
recently  appeared  the  Commentaries  of  Mr.  Justice  Story  on  the  Tjaw 
of  Bills  of  Exchange,  and  his  Commentaries,  on  the  Law  of  Promissory 
Notes. 

X  Mr.  Eoscoe's  Digest  and  Mr.  Johnson's  book  had  not  appeared 
when  tbese  observations  were  written. 


Xvi  PEEFACE    TO    THE    FIRST    EDITION. 

The  work  of  the  learned  Judge  is  written  with  the  greatest 
circumspection ;  but  it  is  now  out  of  print,  and  the  latest 
edition  some  years  old.* 

Mr.  Chitty's  treatise  is  a  laborious  and  full  collection  of 
almost  all  the  cases,  by  an  eminent  counsel,  the  extent 
of  whose  legal  acquirements,  and  the  readiness  of  their 
application,  can  only  be  appreciated  by  those  who  have 
been  in  the  habit  of  personal  intercourse  with  him.  But 
the  size  of  the  book  is  an  objection  with  many,  and  a  cloud 
of  authorities  will  sometimes  obscure  the  most  luminous 
arrangement. 

This  little  work  does  not  aspire  to  compete  with  either  of 
the  above  learned  performances,  but  merely  to  supply  a 
want,  felt  by  many,  of  a  plain  and  brief  summary  of  the 
principal  practical  points  relating  to  bills  and  notes,  sup- 
ported by  a  reference  to  the  leading  or  latest  authorities. 
In  many  cases,  the  reader  will,  however,  find  the  law  laid 
down  in  the  very  words  of  the  judgment,  a  plan  which  the 
Author  has  been  induced  to  adopt,  partly  that  those  who 
may  not  have  ready  access  to  the  authorities  may  be  satis- 
fied that  the  law  is  correctly  stated ;  and  partly  because  he 
distrusted  his  own  ability  to  enunciate,  on  so  complicated  a 
subject,  a  general  rule,  neither  too  narrow  nor  too  wide, 
beset,  as  almost  all  such  general  rules  now  are,  with 
numerous  qualifications  and  exceptions.  No  pains  have 
been  spared  to  render  the  subject  intelligible.  How  far  the 
book  is  likely  to  be  useful  in  practice,  it  is  for  others  to 
determine. 

JOHN  BAENAED  BYLES. 
Inner  Temple, 

I6th  April,  1829. 

*  A  new  edition  has  since  been  published. 
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Page  46,  line  IJur  "  consistent  "  read  "  inconsistent." 

Page  221,  omit  note  (J)  "  Vide  Appendix." 

Page  264,  line  20,  fo,-  "  admissible"  read  "inadmissible  '■ 


BILLS    OF   EXCHANGE. 


CHAPTEE    I. 

GENEEAL  OBSEEVATIONS  ON  A  BILL  OF 
EXCHANGE. 


Explanation  of  Terms 

Peculiar  Qualities  of  Con- 
tracts on  Bills  or  Notes  . 

Effect  of  draiving  or  indors- 
ing a  Bill 
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How  far  Bills  and  Notes  are 
cmisidered  as  Chattels 

May  he' taken  in  Execution  . 

Formerly  might  have  had  a 
Testamentary  Operation  . 

As  a  Declaration  of  Trust  . 


CHAPTEE 
I. 

A  Bill  of  Exchange  is  an  unconditional  order  in  writing  Explanation 
addressed  by  one  person  to  another,  signed  by  the  person  of  terms. 
giving  it,  requiring  the  person,  to  whom  it  is  addressed,  to 
pay  on  demand  ;  or  at  a  fixed  or  determinable  future  time ; 
a  sum  certain  in  money  to,  or  to  the  order  of,  a  specified 
person  or  to  bearer  (a). 

No  precise  form  of  words  is  essential  to  the  validity  of  a 
bill  of  exchange,  provided  it  substantially  complies  with 
the  above  definition  (b)  ;  but  it  must  be  an  unconditional 
order  (though  it  may  be  accepted  conditionally),  and  it 
must  not  order  any  act  to  be  done  in  addition  to  the 
payment  of  money,  or  it  will  not  be  a  bill  of  exchange  (c). 

The  sum  is  certain  within  the  above  definition  though  it 


(a)  CocTe,  s.  3.  It  is  said  that 
it  was  formerly  essential  in  a  bill 
of  exchange  that  it  should  be 
drawn  in  [one  place  and  payable 
in  another ;  no  such  requisite 
now  exists  by  the  law  of  Eng- 
land, or  in  most  of  the  conti- 
nental Codes,  and  the  "  remise 
de  place  en  place"  has  disappeared 
from  the  French. 

(J)  Cliadivich  v.  Allen,  2  Stra. 
706  ;  Peto  v.  Reynolds,  9  Ex.  410  ; 

B.B.E. 


Beynolds  v.  Peto,  11  Ex.  418. 

(c)  Code,  H.  3  (3).  To  be  a  bill 
it  must  not  order  payment  to  be 
made  out  of  a  particular  fund  ; 
but  it  may  indicate  the  particular 
fund  out  of  which  the  drawee  is 
to  reimburse  himself,  or  the  par- 
ticular account  to  be  debited,  or 
the  transaction  out  of  which  the 
bill  arose  :  Code,  s.  3  (2)  and  (3); 
Griffin  V.  Weatkerby,  L.  E.,  3 
Q.  B.  753. 
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2  General  Observations  on  a  Bill  of  Exchange. 

CHAPTER  be  payable  with  interest,  by  stated  instalments  with  or 
^'  without  a  proviso  making  the  whole  due  on  default  of  any 

instalment,  or  according  to  an  indicated  rate  of  exchange  or 
a  rate  to  be  ascertained  as  directed  by  the  bill  (d). 

The  person  signing  is  called  the  drawer,  the  person  to 
whom  it  is  addressed  is  called  the  drawee,  and  the  person  to 
receive  the  money  the  payee. 

When  the  drawee  has  undertaken  to  pay  the  bill,  he  is 
called  the  acceptor. 

The  bill  may  also  be  drawn  payable  to  the  drawer  or  to 
his  order,  or  to  the  drawee  or  his  order  (e). 

If  the  bill  is  made  payable  to  C.  or  bearer,  C.  may 
transfer  the  bill  to  D.  by  merely  delivering  it  into  his 
hands,  and  D.  then  stands  in  the  same  situation  with 
regard  to  the  acceptor  as  C.  the  original  payee  did  (/). 

If  the  bill  be  payable  to  C,  to  C.'s  order,  or  to  0.  or 
order,  0.  cannot  then  transfer  except  by  a  written  order, 
usually  on  the  back  of  the  bill,  called  an  indorsement  and 
delivering  it,  after  which  0.  is  called  the  indorser,  and  D., 
if  named  in  the  indorsement,  the  indorsee  ;  if  no  one  be 
named  in  the  indorsement  the  bill  then  becomes  payable  to 
bearer. 

Every  contract  on  a  bill  or  note  is  incomplete  and 
revocable  until  delivery  {g). 

Holder  is  a  general  word,  and  means  payee  or  indorsee 
of  a  bill  in  possession  of  it,  or  bearer  of  a  bill  payable  to. 
bearer  {h). 

Holder  in  due  course  is  one  who  has  taken  a  bill  com- 
plete and  regular  on  its  face,  before  it  was  due  and  without 
notice  of  any  previous  dishonour,  in  good  faith  and  for 
value,  and  without  notice  at  the  time  of  any  defect  in  his 
transferor's  title.  Every  holder  is  prima  facie  a  holder  in 
due  course  («■). 

No  one  but  the  holder  can  maintain  an  action  in  his  own 
name  on  a  bill  of  exchange  or  promissoiy  note(/c). 

(<?)  Code,  s.  9  (1).  Code,  ss.  2,  21,  84,  and  89. 

(e)  Where  in  a  bill  drawer  and  (li)  Code,  s.  2. 

drawee  are  the  same  person,  or  (*)  Code,  ss.  29  (1)  and  30  (2). 

the  drawee  is  a  fictitious  person,  Holder  in  due  course    shortens 

or  a  person  not  having  capacity  considerably  the  former  lengthy 

to  contract,  the  holder  may  treat  definition,  "  buna  Jide  holder  for 

it  at  his  option,  either  as  a  bill  or  value  before  due  without  notice." 

a  note.    Code,  s.  5.  (Ji)  Code,  s.  38  (1).  A  man  who 

(/)  For  brevity's  sake,  it  is  has  no  interest  in  the  bill  nor 

convenient  to  call  the  di-awer  A.,  possession  of  it,  but  only  lends 

the  acceptor  B.,  the  payee  C,  his  name  for  the  purpose  of  suing 

and  the  first  indorsee  D.  on  it,  is  not  the  holder.    Emmett 

(^g)  Delivery  means  transfer  of  v.  Tottenham,  8  Ex.  884  ;  Gill  v. 

possession,  actual  or  constructive.  Lord  Chetterjield,\bi6.. ;  Sainsiury 


General  Observations  on  a  Bill  of  Exchange.  3 

By  the  common  law  of  England  no  contract  or  debt  is    CHAPTER 
assignable,  our  ancestors  appearing  in  the  time  of  simpli-  I- 

city  to  have  apprehended  from  such  transfers  much  oppres-  Two  peculiar 
sion  and  litigation.     But  mercantile  experience  has  proved  qualities  of 
the  assignment  of  debts  to  be  indispensable,  and  bills  of  contracts  on 
exchange  to  be  the  most  convenient  instruments  for  facili-  ^'^''  °^'  °°'®^- 
tating,  securing,  and  authenticating  the   transfer.     They 
have,  therefore,  come  into  universal  use  among  all  civilized 
nations,  and  the  common  law  has  recognized  them  as  part 
of  the  Law  Merchant.    And  though  the  rigidity  of  the 
common  law  has  now  been  relaxed  (36  &  37  Vict.  c.  66, 
s.  25)  to  the  extent  of  making  debts  and  other  legal  choses 
in  action  assignable  by  writing  (written  notice  being  given 
to  the  debtor),  yet  bills  and  notes  retain  their  superior 
convenience  in  being   assignable  by  simple  delivery,   or 
indorsement  and  delivery,  according  to  the  requirements 
above  explained. 

The  common  law,  again,  distinguishes  contracts  into  two 
kinds  ;  contracts  under  seal  or  by  deed,  and  contracts  not 
under  seal  or  simple  contracts.  Contracts  under  seal  are 
valid  without  consideration ;  simple  contracts  are  not 
enforceable  unless  consideration  be  averred  and  proved. 

All  the  contracts  arising  on  a  bill  of  exchange  are  simple 
contracts,  but  they  differed  in  the  eyes  of  the  common  law 
from  other  simple  contracts  in  these  two  particulars  :  first, 
that  the  benefit  of  the  contract  has  long  been  assignable 
at  law,   and   its  obligation  communicable  (I) ;    secondly. 


V.  Parliinnon,  ibid.  Without  in- 
dorsement   pledgee   of    a    note 

to  order  cannot    sue.     Good  v. 

Walker,  61  L.  J.,  Q.  B.  736.  But 
if  before  action  it  be  indorsed 
and  delivered  to  an  agent  without 
his  principal's  knowledge,  and 
the  principal  after  action  brought 
ratifies  the  delivery,  that  ratifica- 
tion wiU  relate  back,  and  make 
the  agent  holder  from  the  time 
of  delivery.  Ajicona  v.  IlarJis, 
31  L.  J.,  Ex.  163  ;  7  H.  &  K  686. 
If  a  man  find  or  steal  a,  bill, 
though  his  mere  possession  will 
give  him  the  right  to  retain  the 
instrument  as  against  strangers, 
yet  he  cannot  :sue  on  the  bill,  for 
under  a  traverse  of  the  indorse- 
ment or  delivery  to  him,  which 
he  must  allege  in  hi*  statement 
of  claim,  the  real  facts  may  be 
shown.  Marston  v.  Allen,  8  M.  & 
W.  494. 


(Z)  Code,  ss.  8  and  31.  It  was 
never  necessary  to  plead  usages 
which  are  part  of  the  law  mer- 
chant, such  as  the  assignable 
qualities  of  bills  of  exchange, 
or  bills  of  lading,  or  the  general 
lien  of  bankers  on  the  securities 
of  their  customers.  "When," 
says  Lord  Campbell,  "  a  general 
usage  has  been  judicially  ascer- 
tained and  recognized,  it  becomes 
part  of  the  law  merchant,  which 
Courts  of  justice  are  bound  to 
know  and  recognize."  Brandao 
V.  Barnett,  3  C.  B.  530 ;  6  M.  & 
G.  665.  The  indorsement  of  a 
bill  of  lading  formerly  only  as- 
signed the  property,  but  did  not 
transfer  the  contract.  Thompson 
v.  JDominy,  14  M.  &  W.  403. 
But  now  by  18  &  19  Vict.  c.  Ill, 
the  rights  of  action  pass  to  the 
indorsee,  and  a  good  title.  Calm's 
case,  C.  A.  1899,  March  8th. 
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CHAPTER 

I. 

Effect  of 
drawing  or 
indorsing. 


How  far  bills 
and  notes  are 
considered  as 
chattels. 


May  be  taken 
in  execution. 


that  consideration  will   be  presumed    till    the   contrary 
appear  (m). 

The  legal  effect'  of  drawing  a  bill,  payable  to  a  third 
person,  is  a  conditional  contract  by  the  drawer  to  pay  the 
payee,  his  order,  or  the  bearer,  as  the  case  may  be,  if  the 
acceptor  do  not.  The  effect  of  accepting  a  bill,  or  making 
a  note,  is  an  absolute  contract,  on  the  part  of  the  acceptor 
of  the  one,  or  maker  of  the  other,  to  pay  the  payee,  his 
order,  or  the  bearer  as  the  instrument  may  require.  The 
effect  of  indorsing  is  a  conditional  contract,  on  the  part 
of  the  indorser,  to  pay  the  immediate  or  any  succeeding 
indorsee,  or  bearer,  in  case  of  the  acceptor's  or  maker's 
default. 

Bonds,  bills,  notes,  and  other  securities  are  not  the  sub- 
jects of  larceny  at  common  law.  For  the  words  iona  et 
catalla  used  in  indictments  "  do  not  of  their  proper  nature," 
says  Lord  Coke,  "  extend  to  charters  and  evidences  concern- 
ing freehold,  or  inheritance,  or  obligations,  or  other  deeds 
or  specialties,  being  things  in  action "  («).  And  these 
observations,  as  to  obligations  and  deeds,  are  at  common 
law  applicable  also  to  bills  of  exchange  and  promissory 
notes.  In  an  indictment,  bills  or  notes  ought  not  in  strict 
propriety  to  be  described  as  chattels  (o).  But  for  almost 
all  purposes,  they  are  comprehended  under  the  general 
words  "ffoods  and  chattels,"  or  either  of  them,  and  as  such 
are  forfeitable  to  the  crown,  and  may  be  the  subject  of 
reputed  ownership  or  fraudulent  transfer  (p). 

At  common  law,  neither  money  nor  securities  for  money 
could  be  taken  in  execution,  at  the  suit  of  a  subject.  But 
the  1  &  2  Vict.  c.  110,  s.  12,  rendered  money,  bank  notes, 
cheques,  bills,  promissory  notes  and  other  securities  for 
money  liable  to  be  taken  in  execution.  The  money  and 
bank  notes  are  to  be  handed  over  by  the  sheriff  to  the 
execution  creditor,  and  the  sheriff,  on  receiving  a  sufficient 
indemnity,  is  to  sue  in  his  own  name. 

(«0  Code,  s.  30. 

(?j)  Calye's  case,  8  Co.  Kep.  33  ; 
i  Bla.  Com.  234  ;  2  East,  P.  C. 
597.  But  now  by  24  &  25  Vict. 
c.  96,  ss.  1,  27,  they  are  for  the 
purposes  of  that  Act  relating  to 
larceny  comprehended  within  the 
words  "  valuable  securities  "  and 
the  word  "  property." 

(o)  4  Bla.  Com.  234  ;  2  East, 
P.  C.  16,  s.  37,  Sadi  and  Morris's 


case. 

(_p)  Blade's  case,  4  Co.  Eep.  93 ; 
Bulloch  T.  Bodds,  2  B.  &  A.  258  ; 
20  R.  R.  420 ;  Ryall  v.  Rolle,  1  Atk. 
165  ;  1  Ves.  sen.  363  ;  HornUower 
T.  Proud,  2  B.  &  A.  327  ;  20  E.  R. 
456  ;  Cumming  v.  Bailey,  6  Bing. 
363  ;  4  Moo.  &  P.  36  ;  31  R.  E. 
438  ;  Edwards  v.  Cooper,  11  Q.  B. 
33.  See,  too,  post,  Chapter  on 
Bankruptcy. 
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Bills  and  notes  may  be  taken  under  an  extent.  CHAPTEE 

A  bill,  cheque,  or  note,  or  an  indorsement  thereon  made  where  a  biU 
before  the  Act  1  Vict.  c.  26,  might  have  had  a  testamentary  or  note  might 
effect.     A  testator  gave  three  cheques,  at  diiferent  times,  operate  as  a 
to  a  lady,  and  on  the  corresponding  parts  of  the  cheque  testamentary. 
book  were  found  entries  by  him  to  the  effect  that  they  were  ^"^  ™™eii . 
given  as  a  provision  for  her  in  case  of  his  death.     The 
cheques  were  held  to  be  testamentary  instruments,  giving 
cumulative  legacies  {q).      Parol  evidence  is  inadmissible  to 
show  that  an  instrument  was  only  to  be  payable  in  case  of 
the  testator's  death  (r).     An  indorsement  on  a  note  as  "  I 
give  this  note  to  C.  D.,"  might  have  been  testamentary  (s). 

A  bill   or  promissory  note   may,  in   some  cases,  be  a  As  a  declara- 
declaration  of  trust  (0-  *'°''  °*  *''™*' 


{q)  Bartlwlomeio  v.  Henley,  3 
PhiU.  317. 

(r)  Woodbridge  v.  Spooner,  3 
B.  &  A.  233  ;  1  Chit.  R.  661  ;  22 
R.  R.  365. 

(s)  Chawortli  v.  Beech,  4  Ves. 
565.  For  the  circumstances  under 


which  bills  and  notes  will  pass 
under  a  will,  or  as  a  "■donatio 
moHis  causa"  see  the  Chapter  on 
Negotiation. 

(0  Murray  v.  Glasse,  23  L.  J., 
Chan.  126. 
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A  PROMISSORY  note,  or,  as  it  is  frequently  called,  a  note 
of  hand,  is  an  unconditional  firomise  in  writing,  made  by 
one  person  to  another,  signed  by  the  maker,  to  pay  on 
demand,  or  at  a  fixed  or  determinable  future  time,  a  sum 
certain  in  money  to,  or  to  the  order  of,  a  specified  person, 
or  to  bearer  (a).  A  promissory  note  is  inchoate  and  incom- 
plete until  delivery  thereof  to  the  payee  or  bearer  (b).    The 


(a)  Code,  s.  83  (1)  ;  Storm  v. 
Stirling,  3  E.  &  B.  842  ;  Cowie  v. 
Stirling,  6  E.  &  B.  333  ;  2  Bla. 
Com.  467. 

(J)  Sect.  84  ;  Cliapman  v.  Cot- 
trell,  34  L.  J.,  Ex.  186.  It  may, 
perhaps,  be  worthy  of  notice  that 
while  sect.  21  treats  of  contracts 
on  a  biU  as  being  incomplete  till 
delivery,  and  by  sect.  89  (1)  is 
made  to  apply  to  notes  ;  sect.  84 
speaks  of  the  note  itself  as  being 
inchoate  and  incomplete  until  the 
first  delivery  or  issue.  This  may 
create  a  difference  between  the 
first  and  any  subsequent  delivery 


of  a  promissory  note ;  though 
more  probably  it  is  only  an  acci- 
dental variance  of  expression,  as 
there  is  no  case,  it  is  believed, 
which  draws  any  distinction  be- 
tween the  maker  of  a  note  and 
the  acceptor  of  a  bill  so  far  as 
regards  the  necessity  and  effect 
of  delivery  ;  while  the  reasoning 
in  Coa;  v.  Troy  (.5  B.  &  A.  474 ;  24 
R.  R.  460)  was  expressly  applied  to 
a,noteinC}iapmanv.Cottrell.  But 
the  cases  are  not  quite  parallel, 
for  the  original  delivery  or  issue 
of  a  bill  is  by  the  drawer,  who  till 
acceptance  is  the  principal  debtor. 
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sum  of  money  is  certain  though  payable  with  interest,  or 
by  stated  instalments,  with  or  without  a  proviso  making 
the  whole  due  on  default  of  any  Instalment,  or  according  to 
an  indicated  rate  of  exchange,  or  one  to  be  ascertained  as 
directed  by  the  note  itself  (c). 

At  common  law  no  note  of  hand  was  transferable  ;  and  Formerly  not 
before  the  stat.  3  &  4  Anne,  c.  9  (now  repealed  {d) ),  it  was  negotiable. 
the  opinion  of  Lord  Holt  and  nearly  all  the  judges,  that 
no  action  could  be  maintained,  even  by  the  payee,  on  a 
promissory  note,  as  an  instrument,  but  that  it  was  only 
evidence  of  a  debt  (e).  That  statute  first  made  promissory 
notes  assignable  and  indorsable  like  bills  of  exchange,  and 
enabled  the  holder  to  bring  his  action  on  the  note  itself. 
Foreign  notes  were  held  to  be  within  this  statute.  "  They 
are,"  observes  the  Court  of  King's  Bench,  "  within  the  words 
and  spirit  of  the  Act ;  the  words  are  '  all  notes.'  The  Act 
was  made  for  the  advancement  of  trade,  and  ought  therefore 
to  receive  a  liberal  construction.  It  is  for  the  advantage  of 
commerce  that  foreign,  as  well  as  inland  bills,  should  be 
negotiable  "  (/).  It  was  once  doubtful  whether  this  Act 
made  English  notes  assignable  abroad,  but  it  is  now  decided 
that  it  did  so{g). 

A  note  cannot  be  made  by  a  man  to  himself,  but  if  such  Note  by  a  man 
an  instrument  be  made  to  his  order,  and  indorsed,  it  then  *o  himself. 
becomes  a  note,  and  is  payable  to  bearer,  or  indorsee  or 
order,  according  as  the  indorsement  is  blank  or  special  (A). 


(o)  Code,  ss.  9  and  89. 

id')  Code,  Sched.  II. 

(»)  £uUer  y.  Oripps,  6  Mod. 
29  ;  Clerlie  v.  MaHin,  2  Ld. 
Raymond,  757  ;  Story  v.  J  thins, 
ib.  1427  ;  2  Stra.  719  ;  Brozvn  v. 
Harraden,  4  T.  R.  148  ;  Frier  v. 
Bridgman,  2  East,  359. 

(/)  Milne  v.  Graliam,  1  B.  & 
C.  192  ;  2  D.  &  R.  294  ;  Sour  let 
T.  Morris,  3  Camp.  303  ;  Bentley 
v.  Nortlwuse,  1  M.  &  M.  66.  At 
one  time  it  was  thought  that  the 
Act  did  not  extend  to  notes  made 
abroad.  Carr  v.  Shaw,  Bayley,  23. 

(i/)  De  la  Uliawmette  v.  Banh 
of  England,  9  B.  &  C.  208  ;  32 
R.  R.  643. 

(70  Code,  s.  83  (2).  Browne  v. 
Be  Winton,  17  I..  J.,  C.  P.  281  ; 
6  C.  B.  336  ;  Hooper  v.  Wil- 
liams, 2  Ex.  13  ;  Gay  v.  Lander, 
17  L.  J.,  C.  P.  286  ;  6  C.  B.  336  ; 


Wood  v.  Mytton,  10  Q.  B.  805  ; 
Migjtt  v.  McLean,  16  M.  &  W.  51. 
So,  in  America,  it  has  been  held 
that  an  instrument  payable  to  the 
maker  and  indorsed  by  him,  is  a 
promissory  note.  Maldowy.  Cald- 
well. 7  Miss.  563.  And  see  55 
Geo.  3,  c.  184,  Sched.  Pt.  1. 
In  Absolon  v.  Marlts,  11  Q.  B. 
19,  the  defendant  was  held  liable 
on  a  note  made  by  himself  and 
others,  promising  to  pay  "to 
our  and  each  of  our  order,"  but 
indorsed  by  him  alone.  So  a  bill 
,to  drawer's  order  is  not  a  nego- 
tiable instrument  till  he  indorse. 
Singer  v.  Mliat,  4  T.  L.  R.  594  ; 
Jenkins  V.  Comber,  1898,  2  Q.  B. 
168  ;  67  L.  J.  780. 

A  note  by  a  man  to  himself 
seems  not  to  be  within  the  defi- 
nition in  Code,  s.  83  (1),  unless 
s.  8  (4)  removes  the  difficulty. 
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Nor  can  there  be  a  note  by  the  maker  to  himself  and  another 
man  (J).  Nor  a  joint  note  by  the  maker  and  others  to  himself ; 
but  snch  a  note,  if  joint  and  several,  may  be  valid  at  the  suit 
of  the  payee,  as  to  the  several  contracts  of  his  co-makers  {k). 

A  note  may  be  made  by  two  or  more  makers,  and  they 
may  be  liable  thereon  jointly,  or  jointly  and  severally, 
according  to  its  tenour(^).  A  note  signed  by  more  than 
one  person  and  beginning  "  we  promise,  &c.,"  is  a  joint 
note  only.  Joint  and  several  notes  usually  express  that 
the  makers  jointly  and  severally  promise ;  but  a  note 
signed  by  more  than  one  person,  and  running,  "  I  promise 
to  pay,"  is  several  as  well  as  joint  (m).  So  a  note  beginning 
in  the  singular,  "  I  promise,"  and  signed  by  one  partner 
for  himself  and  his  co-partners,  is  the  joint  note  of  all,  and 
has  been  held  to  be  also  the  several  note  of  the  signing 
party  (w). 

A  joint  and  several  note,  though  on  one  piece  of  paper, 
comprises,  in  reality  and  in.  legal  effect,  several  notes  (o). 
.  Thus,  if  A.,  B.,  and  C.  join  in  making  a  joint  and  several 
promissory  note,  there  are,  in  effect,  four  notes.  There  is 
the  joint  note,  of  the  three  makers,  and  there  are  also  the 
several  notes  of  each  of  the  three  {p).     The  joint  note  may 


(i)  Moffat  V.  Van  Millingen,  2 

B.  &  P.  124,  n. ;  5  R.  R.  557  ; 
Mainwaring  v.  Newman,  ibid.  120; 
5  R.  E.  554  ;  Teague  t.  Hubbard, 
8  B.  &  C.  345  ;  but  indorsement 
apparently  will  remove  the  diffi- 
culty. Qu<Bre,  as  to  the  effect  of 
survivorship. 

(JC)  Beecliam  v.  Smith,  27  L.  J., 
Q.  B.  257  ;  E.  B.  &  E.  442. 

(0  Sect.  85  (1). 

(wj)  Code,  s.  85  (2).  March  v. 
Ward,  Peake,  130  ;  3  R.  E.  667  ; 
Clerh  V.  Blackstoch,  Holt,  N.  P.  C. 
474  ;  17  R.  R.  667.  So  held,  too,  in 
America.  Hemmenway  v.  Stone, 
7  Mass.  58  ;  Barnett  v.  Sliimier, 
2  Bay.  88  ;  Mouson  v.  Drahley, 
16  Amer.  R.  74.  So  a,  bond  in 
the  singular  number,  executed  by 
several,  is  several  as  well  as  joint. 
Sayer  v.  Chaytor,  1  Lutw.  695  ; 
Galway  v.  Matthew,  1  Camp.  403  ; 
10  East,  264 ;  10  R.  R.  289.  As  to  a 
joint,  or  joint  and  several,  warrant 
of  attorney,  see  Dalrymple  v. 
Fraser,  15  L.  J.,  C.    P.  193;  2 

C.  B.  698. 

(«)  Doty  v.  Smith,  11  Johns. 


Amer.  Rep.  543  ;  Hall  v.  Smith, 
1  B.  &  C.  407  ;  2  D.  &  R.  584  ; 
Galway  y.  Matthew,  1  Camp.  403 ; 
10  R.  R.  289.  But  Hall  v.  Smith 
seems  to  be  overruled  in  ExpaHe 
Buckley, liW.&.Vf.ilh;  15  L.  J., 
Bkcy.  3.  See  also  Maclae  v. 
Sutherland,  3  E.  &  B.  1. 

(w)  Fletchers. Byclte,  2 T. R.  36; 
1  R.  E.  414,  Ashurst,  J. ;  Owe)i  v. 
Wilkinson,  28  L.  J.,  0.  P.  3  ;  5 
C.  B.,  N.  S.  526. 

(y)  See  the  observations  of 
Parke,  B.,  in  Xin{/  v.  Hoare,  13 
M.  &  W.  505,  followed  in  Brins- 
mead  v.  Harrisonj  L.  R.,  6  C.  P. 
584  ;  Bulbech  v.  Jones,  5  Jur., 
N.  S.  1317  ;  Beecham  v.  Sm.it7i, 
E.  B.  &  E,  442.  In  such  a  case 
the  payee  might  sue  the  three, 
or  each  singly  ;  he  could  not  do 
both.  Streatjield  v.  Halliday,  2 
T.  R.  782.  But  see  now  Ord.  xvi. 
r.  6,  enabling  the  plaintiff  to  join 
any  or  aU  persons  s'feveraUy,-  or 
jointly  and  severally,  liable  on 
any  one  contract  including  parties 
to  bills  and  notes  ;  and  Bavieg 
V.  Jenkins,  L.  R.,  1  Chan.  D.  696. 
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be  valid  although  the  several  notes  are  void  (5').     Yet,  for 

some  purposes,  it  is  still  one  contract.     Thus,  an  alteration    

which  affects  the  liability  of  one  maker  vitiates  the  entire 
instrument  (r). 

In  case  of  a  note  on  its  face  joint,  or  joint  and  several,  it  Where  there 
is  conceived  that  evidence  to  show  that  one  maker  is  surety   *^  principal 
for  the  other  (s)  was  inadmissible  at  law,  if  the  question  ^^   ^"^  ^' 
arose  between  the  creditor  and  the  surety  ;  but  evidence 
to  that  effect  has  been  received  (f).     Where,  however,  the 
question  arises  between  the  principal  debtor  and  the  sureties 
in  an  action  for  indemnity  or  contribution,  such  evidence  is 
admissible. 

Joint  debtors  equally  liable,  as  between  themselves  (not   Contribution 
being  general  partners  (li)),  are  severally  entitled  at  law  to   between  joint 
contribution  (x),  even  against  the  executor  of  a  contribu-   '"'^''^^I's- 
tory(y).      Therefore,  one  of  several   joint,  or  joint  and 
several  makers  of  a  note,  who  pays  more  than  his  share, 
may  maintain  an  action  against  another  for  contribution ; 
and  he  may  also  on  giving  a  proper  indemnity,  sue  his 
companion  on  the  instrument  in  the  creditor's  name,  and 


(j)  Maclae  v.  Sntlierland,  3  E. 
&  B.  1  ;  or  the  joint  note  be  dis- 
charged in  bankruptcy  leaving 
the  separate  notes  intact.  See 
Simpson  v.  Henning,  L.  E.  10 
Q.  B.  406. 

(?■)  Gardner  v.  WaWi,  5  E.  & 

B.  91. 

(«)  Price  V.  Edmunds,  10  B. 
&  C.  ,578  ;   Strong  v.  Fogter,  17 

C.  B.  201  ;    but    see  Manley  v. 
Boycott,  2  E.  &  B.  46. 

(0  Garrett  v.  Jnll,  S.  N.  P. 
.S77  ;  and  see  the  observations  of 
Williams,  J.,  in  Reynolds  v. 
Wlieeler,  30  L.  J.,  C.  P.  851  ;  10 
C.  B.,  N'.  S.  561  ;  Hall  v.  Wilcox, 
1  M.  &  Rob.  58.  The  admission 
of  such  evidence  seems  to  con- 
travene the  general  rule  of  law, 
that  parol  evidence  is  inad- 
missible to  vary  or  explain  a 
written  contract.  Where  the  in- 
dorsee sues,  another  objection  in- 
terposes, that  the  indorsee  would 
be  affected  by  a  contract  of  which 
he  had  no  notice.  Besides,  from 
the  case  of  Peiitmii  v.  Pocoche, 
6    Taunt.    192 ;    1    Marsh.    14, 


which  has  been  recognized  as  law 
ever  since  it  was  decided,  this 
general  principle  seems  to  result, 
that  parties  to  a  negotiable  secu- 
rity shall  be  held  to  the  conse- 
quences of  the  characters  which 
they  severally  assume  on  the  face 
of  the  instrument.  Indeed,  in 
Strong  v.  Foster,  17  C.  B.  201, 
the  Court  of  C.  P.,  relying  on 
some  expressions  of  Lord  Cotten- 
ham  in  Holtier  v.  Fyre,  9  CI.  & 
F.  45,  seemed  to  think  the  rule 
the  same  in  equity  as  at  law.  But 
the  case  of  Strong  v.  Foster  may 
be  considered  as  overruled ;  see 
post.  Chapter  on  Pbinoipal  and 
SUEBTY,  and  Perfect  v.  Musgrave, 
6  Price,  111. 

(w)  Sadler  v.  Xixon,  5  B.  «fe  Ad. 
936. 

(»)  Burncll  v.  Minot,  4  Moore, 
340;  Hutton  v.  Byre,  6  Taunt. 
289  ;  16  R.  R.  619  ;  Holmes  v. 
Williamson,  6  M.  &  S.  158  ;  Edgar 
V.  Knapp,  6  Scott's  N.  R.  707  ; 
5  M.  &  G.  753. 

(y)  Prior  V.  Henhrow,  8  M.  & 
W.  882. 
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his  own  payment  shall  not  be  pleadable  in  bar  (2).  He  may 
now  cause  him  to  be  introduced  as  a  co-defendant  into  the 
action  (a). 

A  bank  note  is  a  promissory  note,  made  by  a  banker, 
payable  to  bearer  on  demand,  and  intended  to  circulate  as 
money  (b). 

The  term  bank  note  is  sometimes  used  indiscriminately 
for  the  note  of  a  country  bank,  or  the  note  of  the  Governor 
and  Company  of  the  Bank  of  England  ;  but,  in  law  books, 
a  bank  note  is  commonly  taken  to  mean  a  Bank  of  England 
note.  "  Bank  notes,"  says  Lord  Mansfield, "  are  not  goods, 
not  securities  nor  documents  for  debts,  nor  are  they  so 
esteemed  ;  but  are  treated  as  money,  as  cash,  in  the  ordinary 
course  and  transactions  of  business,  by  the  general  consent 
of  mankind,  which  gives  them  the  credit  and  currency  of 
money,  to  all  intents  and  purposes.  They  are  as  much 
money  as  guineas  themselves  are,  or  any  other  current  coin 
that  is  used  in  common  payments  as  money  or  cash.  They 
pass  by  a  will  which  bequeaths  all  the  testator's  money  or 
cash,  and  are  never  considered  as  securities  for  money,  but 
as  money  itself.  On  payment  of  them,  whenever  a  receipt 
is  required,  the  receipts  are  always  given  as  for  money,  not 
as  for  securities  or  notes.  So,  on  bankruptcies  they  cannot 
be  followed  as  identical,  and  distinguishable  from  money, 
but  are  always  considered  as  money  or  cash  "(c).  Like 
money,  they  could  not,  at  common  law,  be  taken  in  execu- 
tion (d),  but  may  be  taken  by  virtue  of  the  stat.  1  &  2  Vict, 
c.  110,  s.  12. 


When  a  legal 
tender. 


Grold  coin  was  formerly  the  only  legal  tender  above  a 
certain  amount  (e) ;  bank  notes  were,  nevertheless,  a  good 
tender,  unless  objected  to  on  that  account  (/) ;  but  it  is 
enacted,  by  3  &  4  Will.  4,  c.  98,  s.  6,  that  Bank  of  England 


(z)  19  &  20  Vict.  c.  97,  s.  5  ; 
Batchelor  v.  Lawrence,  30  L.  J., 
C.  P.  39  ;  9  C.  B.,  N.  S.  543. 

(a)  Order  xvi.  rr.  48  et  seq. 
See,    too.    Chapter   XX.    as   to 

CONTEIBUTION. 

(J)  As  to  the  power  of  the 
Bank  of  England  and  other  banks 
to  issue  promissory  notes,  see  the 
Chapter  on  the  Capacity  of 
Parties  to  a  Bill  or  Note. 

(c)  Miller  t.  Race,  1  Buit.  452  ; 
Fleming  v.  Brooke,  1  Sch.  &  Lef  r. 


318;  11  Ves.  662;  9  E.  E.  35  ; 
Drury  v.  Smith,  1  P.  Wms.  404  ; 
Miller  v.  Miller,  3  P.  Wms.  356  ; 
Ambler,  68. 

((?)  Francis  v.  Nash,  Eep.  temp. 
Hardwicke,  53 ;  Kniglit  v.  Oriddle, 
9  East,  48  ;  Armistead  v.  Philpot, 
lDougl.219 ;  Fieldliousey.  Oroft, 
4  East,  510. 

(e)  56  Geo.  3,  c.  68,  s.  11. 

C/)  Wright  V.  Beed,  3  T.  K. 
554  ;  Grighj  y.  Oakes,  2  B.  &  P. 
526  ;  Brown  v.  Said,  i  Esp.  267. 
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notes  shall  be  a  legal  tender  for  all  sums  above  bl.,  except 
at  the  Bank  of  England  or  its  branches. 

The  Act  regulating  legal  tenders  is  the  33  &  34  Vict. 
0. 10  ;  there  is  no  limit  as  to  gold,  but  silver  must  not  exceed 
40s.,  nor  bronze  coins  Is.,  to  constitute  a  valid  tender. 
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Formerly,  money  was  kept  with  goldsmiths,  who,  about  Country  bank 
the  year  1670,  introduced,  as  receipts  for  deposits,  promis-  "°*^^- 
sory  notes  payable  to  bearer,  called  Goldsmiths'  Notes  ; 
the  assignable  quality  of  these  notes  was  strenuously  denied 
by  Lord  Chief  Justice  Holt,  in  the  reign  of  Queen  Anne. 
At  length,  the  stat.  3  &  4  Anne,  c.  9,  made  them  assign-- 
able,  like  bills.  Cheques  on  bankers  have  now  super- 
seded goldsmiths'  notes,  in  London  ;  but  bankers'  cash 
notes,  or,  as  they  were  formerly  called,  shop  notes,  and 
country  bank  notes,  are  now  what  goldsmiths'  notes  were 
formerly. 

Country  bank  notes  are    also   a  legal    tender,   unless  When  a  legal 
objected  to,  and  are  considered  as  cash  (//).  tender. 

Assumpsit  for  money  had  and  received  would  lie  for  When  money 
country  bank  notes  and  cheques  which  had  been  treated  as  ^^f^  ^f^  ^^- 
money  (A),  but  not  otherwise  («) ;  for  it  has  been  held,  that  ?^' for  them 
an  action  for  money  had  and  received  would  not  lie  against 
the  finder  of  lost  notes  unless  they  have  been  turned  into 
money,  or  treated  by  the  defendant  as  money. 

No  precise  words  of  contract  are  essential  in  a  promissory  Of  the  con- 
note, provided  they  amount  in  legal  effect  to  an  uncondi-  tracting 
tional  promise  to  pay.     Thus,  "  I  promise  to  account  with  promissoir 
A.  B.  or  order  for  50?.,  value  received  by  me,"  hiis  been  npt™ 
held  a  good   note   within    the    statute  (/«).      So,    "  I   do 
acknowledge  myself  to  be  indebted  to  A.  in  lOOZ.,  to  be 
paid  on  demand  for  value  received,"  was,  after  solemn 
argument,  held  to  be  a  good  note  within  the  statute,  the 
words  "  to  be  paid  "  amounting  to  a  promise  to  pay  ;  the 
Court  observing,  that  the  same  words  in  a  lease  would 


((/)  Chitty,  521  ;  Owemon  v. 
Morse,  7  T.  K.  64  ;  Ward  v. 
Ecan»,  2  Ld.  Raym.  928  ;  Tiley 
V.  Courner,  K.  B.  1817  ;  over- 
ruling Mills  V.  Stafford,  Peake, 
N.  P.  240,  n.  ;  ZocJeyer  v.  Jones, 
Peake,  N.  P.  240,  n.  ;  3  K.  R. 
682,  n. ;  Polglass  v.  Other,  2  C. 
&  .J.  15  ;  2  fyr.  89  ;  .S7  E  E.  623. 


(Ji)  Ploliard  V.  Banlies,  13  East, 
20  ;  Spratt  v.  Hoihouse,  4  Bing. 
173  ;  12  Moo.  39.5. 

(0  N'oyes  v.  Price,  Chitty,  3.54. 

(It)  Morris  V.  Zee,  2  Ld.  Raym. 
1396  ;  1  Stra.  629  ;  8  Mod.  362  ; 
Chadm)iek  v.  Allen,  2  Stra.  706  ; 
Peto  v.  Reynolds,  11  Ex.  418. 
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amount  to  a  covenant  to  pay  rent  {I).  And  where,  for  an 
executed  consideration,  a  note  was  given,  expressed  to  be 
"  for  20Z.  borrowed  and  received,"  but  at  the  end  were  the 
words,  "  which  I  promise  never  to  pay,"  Lord  Macclesfield 
rejected  the  word  never  (m).  For  a  contract  ought  to  be 
expounded  in  that  sense  in  which  the  party  making  it 
apprehended  that  the  other  party  understood  it. 

If  there  be  no  words  amounting  to  a  promise,  the  instru- 
ment is  merely  evidence  of  a  debt,  and  may  be  received  as 
such  between  the  original  parties  (n).  Such  is  the  common 
memorandum  I  0  U  (o). 


(I')  Casiorne  v.  Button,  S.  N.  P. 
426  ;  Bvoolts  v.  JElkim,  2  M.  & 
W.  74.  But  in  Horiie  v.  Redfearn, 
(4  Bing.  N.  C.  4.33  ;  6  Scott,  260), 
the  following  instrument  was 
held  not  to  be  a  promissory  note  : 
— "  1  have  received  the  20Z.  which 
I  borrowed  of  you,  and  I  have 
to  be  accountable  for  the  same 
sum  with  interest." 

In  Jarvis  v.  XVilkhis,  7  M.  &  W. 
410,  the  following  instrument  was 
held  to  be  a  guarantie,  and  not  a 
note:—"  Sept.  11,  1839.  I  under- 
take to  pay  to  Mr.  Robert  Jarvis 
the  sum  of  6^  is.  for  a  suit  of 
clothes  ordered  by  Daniel  Page." 
The  Court  observed  that  the  ex- 
pression "  ordered  "  showed  that 
the  consideration  was  executory.- 

"  I,  R.  J.  M.,  owe  Mrs.  B.  the 
sum  of  SI.,  which  is  to  be  paid 
by  instalments  for  rent.  Signed, 
R.  J.  M."  Held,  not  to  be  a 
promissory  note,  as  no  time  was 
stipulated  for  the  payment  of  the  - 
instalments.  Moffatt  v.  Edwards, 
1  Car.  &  M.  16. 

"  Memo.  Mr.  Sibree  has  this 
day  deposited  with  me  .500Z.  on 
the  sale  of  10,300?.  3Z.  per  cent. 
Spanish,  to  be  returned  on  de- 
mand." Held  not  to  be  a  pro- 
missory note.  Siiree  v.  Tripp, 
15  M.  &  "W.  23. 

"  Borrowed  of  Mr.  J.  White 
the  sum  of  200Z.  to  account  for 
on  behalf  of  the  Alliance  Club  at 
two  months'  notice  if  required," 
was  held  not  to  be  a  note.  White 
V.  NoHh,  3  Exeh.  Rep.  689.' 

"  Received  150Z.  of  Messrs.  B. 
to  account  for  on  demand,"  held 


not  to  be  a  "  security  for  money." 
BopkinsM.  Abbott,  L.  R.  19  Eq.  222. 

"  Borrowed,  this  day,  of  Mr. 
John  Hyne,  Stonehouse,  the  sum 
of  lOOZ.  for  one  or  two  months  ; 
cheque  1001.  on  the  Naval  Bank," 
was  held  to  be  a  simple  acknow- 
ledgment, and  not  a  note  or  agree- 
ment. Hyne  v.  Dewdiiey,  21  L.  J., 
Q.  B.  278. 

The  following  instrument  was 
held  to  be  a  promissory  note  : — 
"John  Mason,  14th  Feb.  1836, 
borrowed  of  Mary  Ann  Mason, 
his  sister,  the  sum  of  HI.  in  cash, 
a  loan,  in  promise  of  payment  of 
which  I  am  truly  thankful  for." 
Ellis  V.  Mason,  7  Dowl.  P.  C.  598. 

A  letter  in  this  form  is  a  pro- 
missory note  :  —  "  Gentlemen,  I 
have  received  the  imperfect  books 
which,  together  with  the  costs 
overpaid  on  the  settlement  of 
your  account,  amounts  to  80Z.  7s., 
which  sum  I  wiii  pay  you  within 
two  years  from  this  date.  I  am. 
Gentlemen,  your  obedient  ser- 
vant, "  Thos.  Williams." 
WlieatUy  v.  Williams,  1  M.  &  W. 
533. 

A  promise  to  pay  or  cause  to  be 
paid  is  a  good  note.  Dixon  v. 
Nuttal,  6  C.  &  P.  320  ;  1  C,  M. 
&  R.  307. 

(m)  2  Atkyns,  32  ;  Allen  v. 
Mawsun,  4  Camp.  115  ;  Bayley, 
5  Ed.  5. 

(jt)  Waynam  v.  Bend,  1  Camp. 
175. 

(o)  Israel  v.  Israel,  1  Camp. 
499  ;  10  R.  R,  737  ;  I'isiier  v. 
Leslie,  1  Esp.  426  ;  Childers  v. 
Bouhwis,  D.  &  R.  N.  P.  8.    But- 
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A  note,  as  we  have  seen,  may  be  payable   by  iustal-    CHAPTER 
ments(;»),  and   such  a  note  was  held  to  be  within  the  ^^■ 


statute  3  &  4  Anne,  c.  9  (now  repealed).     Days  of  grace  of  notes  pay- 
are  allowed  on  each  instalment  {q).  able  by  ins'tal- 

It  is  conceiTed  that  presentment  and  notice  of  dishonour  ments. 
afe  required  when  each  instalment  falls  due,  in  order  to 
charge  indorsers,  but  that  laches  as  to  one  instalment  in 
ordinary  cases  only  discharges  indorsers  as  to  that  one. 
And  that  a  note  payable  by  instalments  cannot  be  indorsed 
for  less  than  the  entire  sum  due  upon  it  (r). 

A  note  payable  by  instalments  may  contain  a  proviso  that 
on  failure  of  payment  of  any  instalment,  the  whole  debt  is 
to  become  due  (s). 

A  promissory  note  is  not  the  less  a  note  because  it  Other  matters 
contains  a  recital  that  the  maker  has  deposited  title  contained  in 
deeds  with  the  payee  as  a  collateral  security,  or  a  pledge 
of  collateral  security  with  power  to  sell  {t),  or  because  it 
refers  to  an  agreement,  where  it  does  not  appear  that  the 
agreement  qualifies  the  note  (m).  But  an  agreement  in 
the  instrument  to  give  further  security  in  future  would 
invalidate  it  as  a  promissory  note  {x). 

A  note  which  is,  or  on  the  face  of  it  purports  to  be,  both  Inland  and 
made  and  payable  within  the  British  Islands,  is  an  inland  foreign, 
note  ;  any  other  is  a  foreign  note  (y). 

The  maker  of  a  note,  like  the  acceptor  of  a  bill   of  Ckjntractof 
exchange,   promises    absolutely   to    pay  according  to  its  the  maker. 


see  Gmj  v.  Harrig,  Chit.  526, 
where  Lord  Eldon  held  such  an 
instrument  to  be  a  promissory 
note.  But  it  clearly  is  not  such 
at  this  day.  See  Tomldns  v. 
Asliby,  6  B.  &  C.  541  ;  9  D.  &  E. 
343  ;  1  M.  &  M.  32.  See  further 
on  this  subject,  Chapter  IV.  on 
an  I  0  U. 

(o)  Code,  ss.  9  and  89.  Orridge 
V.  Shei-iorn,  11  M.  &  W.  374  ;  12 
L.  J.,  Ex.  313. 

({■j  Ibid.,  supra  ;  Code,  ss.  14 
and  89. 

(f)  Code,  s.  32  (2),  is  appa- 
rently to  the  same  effect. 

(«)  Code,  ss.  9  (c)  and  89. 
Carton  r.  Kemaley,  12  M.  &  W. 
189. 

(i)  Wise  V.  aiarlton,  4  A.  &  E. 
786  ;  6  N.  &  M.  364  ;  2  H.  &  W. 


49  ;  Fancourt  v.  Tliovn,  9  Q.  B. 
312  ;  Stm-m  v.  Stirling,  3  E.&  B. 
841  ;  Code,  s.  83  (3).  If  the 
pledge  be  of  stocks,  shares,  or 
marketable  securities,  the  note 
stamp  suffices  :  54  &  55  Vict. 
c.  39,  s.  23  (1)  ;  but  if  the  note 
accompany  an  equitable  mortgage 
(s.  86  (2))  a  stamp  on  that  is 
required  as  well.  Sched.  Mort- 
gage (3). 

(?«)  Jury  V.  Baker,  28  L.  J. 
Q.  B.  255  ;  E.  B.  &  E.  459. 

(x)  Code,  ss.  3  (2)  and  89.  So 
too  a  condition  as  to  the  effect  of 
giving  time  to  or  taking  security 
feom  one  party.  JOrhwood  v. 
Smitli,  1896,  1  Q.  B.  582  ;  65  L.  J. 
408. 

(2/)  Code,  s.  83  (4).  Wh^re  a 
foreign  note  is  dishonoured  here, 
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Of  a  Promissory  Note. 

tenour  (z) ;  and  when  the  note  is  in  the  hands  of  a  holder 
in  due  course,  is  estopped  from  denying  the  existence  of 
the  payee  and  his  then  capacity  to  indorse. 

Though  not  necessary  in  general  to  charge  the  maker, 
due  presentment  for  payment  to  the  maker  is  necessary,  in 
order  to  charge  the  indorser  ;  and  it  must  be  made  within  a 
reasonable  time  after  the  indorsement,  if  the  note  be  payable 
on  demand  (a). 

The  rule  as  to  overdue  instruments  is  not  so  strict  in  the 
case  of  a  note  payable  on  demand,  as  in  the  case  of  bills  of 
exchange  and  cheques  ;  when  a  note  payable  on  demand  is 
negotiated,  it  is  not  considered  overdue,  so  as  to  affect  an 
innocent  holder  with  defects  of  title,  because  it  has  not  been 
presented  within  a  reasonable  time  after  its  issue  (6). 

Promissory  notes  often  accompany  other  securities,  such 
as  mortgages,  bills  of  sale,  &c.,  as  affording  a  more  speedy 
remedy  in  case  of  default :  they  may  be  valid  and  binding 
though  the  instruments,  which  they  accompany,  be  not 
so(c).  If  indorsed  away,  even  though  in  breach  of  faith, 
there  will  be  no  defence  against  a  holder  in  due  course  (<?). 

The  following  seem  therefore  to  be  the  chief  points  in 
which  promissory  notes  differ  from  bills  of  exchange : — 
There  are  only  two  parties  to  a  note — maker  and  payee, 
whereas  there  are  three  to  a  bill — drawer  and  acceptor  and 
payee  ;  hence,  as  the  contract  of  the  maker  is  the  primary 
or  absolute  contract,  like  that  of  the  acceptor,  the  rules 


so  far  as  the  law  of  this  country 
is  concerned,  protest  is  not  re- 
quired.    S.  89  (4). 

(«)  Code,  s.  88.  If  the  note  be 
in  the  body  of  it  made  payable  at 
a  paiticular  place,  neither  maker 
nor  indorser  are  liable,  unless  it 
be  presented  at  that  place,  but 
not  so  if  it  be  mentioned  as  a 
memorandum  merely,  s.  87.  In 
the  case  of  a  bill  the  acceptance 
must  say  at  a  "  particular  place 
only,  and  not  elsewhere,"  or  it 
will  be  a  general  acceptance,  s.  19 
(2)c  ;  and  even  then  the  acceptor 
will  not  be  discharged  by  omission 
to  present  there  on  the  proper  day 
unless  he  expressly  so  stipulate  on 
the  bill.     Code,  s.  52  (2). 

(«.)  Code,  ss.  86  and  87  (2)  and 
(3).  Keasonable  time  will  perhaps 
receive  a  more  liberal  interpreta- 


tion in  the  case  of  a  note  than 
of  other  negotiable  instruments, 
as  a  note  is  often  intended  as  a 
guarantee  or  continuing  security. 
Bee  post,  Chapter  on  Present- 
ment FOB  Payment. 

(ft)  Sect.  86  (3)  contains  an 
exemption  in  favour  of  notes 
payable  on  demand  from  the  pro- 
visions in  s.  36  (3)  as  to  other  ne- 
gotiable instruments  on  demand. 
See  post.  Chapter  on  Present- 
ment FOR  Payment. 

(c)  Monetary  Advaiice  Co.  v. 
Cater,  20  Q.  B.  D.  785  ;  57  L.  J. 
463. 

(<i)  Glasscock  v.  Sails,  24  Q.  B. 
D.  13.  As  to  the  position  of  the 
parties  in  case  of  bankruptcy,  see 
JBaines  v.  Wright,  16  Q.  B.  D. 
330. 
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regulating   presentment    for  acceptance,  acceptance,  and    chapter 
acceptance  and  payment  snpra  protest  do  not  apply  to  ^^' 

notes  (e).     Xotes  are   not  made  in  sets,  nor  is  protest 
required  in  the  case  of  a  foreign  note  dishonoured  here(/). 

They  bear  an  ad  valorem  stamp  in  every  case,  and  there 
are  certain  restrictions  against  bankers  and  others  issuing 
notes  payable  to  bearer  on  demand. 

Notes  may  be  not  only  joint,  but  joint  and  several,  and 
may,  in  addition,  contain  certain  other  matters,  such  as 
a  pledge,  with  power  to  sell  as  a  collateral  security. 

And  the  strictness  of  the  rule  as  to  defects  attaching  to 
the  title  of  the  transferee  of  an  overdue  instrument  is 
relaxed  in  the  case  of  a  promissory  note  payable  on 
demand. 

(e)  Sect.  89  (3).    The  maker  is  indorsed  by  him  ?). 

in  the  code  deemed  to  stand  in  the  Sect.  65(1)  impliedly  excludes 

acceptor's  shoes,  and  first  indoiser  them  by  using  the  full  title,  bill 

of  a  note  in  the  same  position  of  exchange,  instead  of  merely 

as    drawer  of  an    accepted  bfll  bill  as  elsewhere, 

payable  to  drawer's  order  (and  (/)  S.  89  (3)  and  (i). 
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A  CHEQUE  is  a  bill  of  exchange  drawn  on  a  banker,  pay- 
able on  demand  ;  and  is  consequently  subject  in  general 
to  the  rules  which  regulate  the  rights  and  liabilities  of 
parties  to  bills  of  exchange  (a). 

though  drawn  out  of  the  United 
Kingdom,  unless  that  appear  on 
their  face,  are  or  certainly  may  be 
treated  as  inland.  Code,  s.  i  (2). 
Should  that  appear  on  their  face 


(a)  Code,  s.  73.  Keene  v. 
Beard,  8  C.  B.,  N.  S.  372  ;  Mick- 
ford  T.  Ridge,  2  Camp.  537. 
Cheques  are  generally  though  not 
necessarily  inland  bills,  and  even 
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Cheques  on  bankers  have  been  for  many  years  and  are 

now,  more  than  ever,  the  most  powerful  instruments  for  

economizing  the  currency,  both  metallic  and  paper.  They  Formerly  ex- 
were  once  exempted  from  all  stamp  duty,  and  are  now  emptedfrom 
subject  to  a  duty  of  one  penny  only  (&).  stamp. 


they  are  still  valid,  Code,  s.  72 
(1)  b,  but  are  foreign  bills  (?  if  so 
for  the  Stamp  Act,  see  Jix  paHe 
Boyse,  33  Ch.  D.  612),  and  may 
require  protesting  in  case  of  dis- 
honour, Code,  s.  51  (2),  to  pre- 
serve the  remedy  against  the 
indorsers  and  possibly  the  drawer. 

In  this  country,  where  biUs  on 
demand  other  than  cheques  are 
rare,  practically  every  di-aft  on 
demand  on  a  bank  is  a  cheque, 
and  subject  to  the  peculiar  rules 
of  law  concerning  them.  But  in 
theory  at  all  events  they  must  be 
drawn  by  a  customer  against  his 
balance.  In  America,  where  the 
line  of  distinction  between  banks 
and  merchants  is  perhaps  not 
so  sharply  drawn  as  here,  the 
Supreme  Court  has  been  at  pains 
on  more  than  one  occasion  to 
point  out  the  difference  between 
cheques  and  bills,  see  Sari'ison 
V.  Wright,  50  Amer.  Rep.  808  ; 
Bull  V.  First  Natwnal  Bdnlt  of 
Kasson,  123  Sup.  Ct.  ;  16  Davis, 
105.  The  custom  that  has  arisen 
in  America  of  "  certifying " 
cheques,  which  is  almost  equiva- 
lent to  acceptance,  is  not  known 
here. 

(i)  hi  &  55  Vict.  c.  39,  the 
present  general  Stamp  Act.  The 
general  Stamp  Act,  55  Geo.  3, 
c.  184,  finally  repealed  in  1870, 
while  it  subjected  bills  in  general 
to  stamps,  exempted  from  all 
duties  all  drafts  or  orders  for  the 
payment  of  'any  sum  of  money 
to  the  bearer  on  demand,  and 
drawn  upon  any  banker  or 
bankers,  or  any  person  or  persons 
acting  as  such,  who  should  reside 
or  transact  the  business  of  a 
banker,  within  ten  (afterwards 
by  9  Geo.  4,  c.  49,  s.  15,  fifteen)' 
miles  of  the  place  where  such 
drafts  or  orders  should  have  been 
issued,  provided  such  place  were 
specified  in  such  drafts  or  orders, 

B.B.B. 


and  provided  the  same  bore  date 
on  or  before  the  day  on  which 
they  were  issued,  and  provided 
they  did  not  direct  payment  to 
be  made  by  bills  or  notes.  This 
defence  was  raised  under  the  old 
form  of  pleading  by  a  traverse  of 
the  drawing,  McBowall  v.  Lyster, 
2  M.  &  W.  52  ;  Field  v.  Woods, 

7  A.  &  E.  114;  2  N.  &  P.  117; 
6  Dowl.  23  ;  as  to  what  dealings 
did  not  constitute  an  issuing,  see 
Mx  parte  Bignold,  2  Mont.  &  Ayr. 
663  ;  1  Deac.  712.  The  16  &  17 
Vict.  c.  59,  sched.,  which  sub- 
jected drafts  or  orders,  for  the 
payment  of  any  sum  of  money  to 
the  bearer  on  demand,  to  a  duty 
of  one  penny,  contained  the  same 
exemption.  The  17  &  18  Vict. 
c.  83,  s.  7,  prohibited  the  nego- 
tiation or  circulation  of  drafts  so 
exempted  beyond  fifteen  miles 
under  a  penalty  of  fifty  pounds ; 
though  s.  8  authorized  stamping 
such  orders  so  as  to  permit  such 
circulation.  In  order  to  bring 
cheques  within  the  above  exemp- 
tion, they  must  have  been  drawn 
on  a  banker,  Castleman  v.  Ray, 
2  B.  &  P.  383  ;  must  have  speci- 
fied truly  the  place  where  drawn, 
Walters  v.  Brogden,  1  Y.  &  J. 
457  ;  Bopart  v.  Hielts,  3  Ex.  1  ; 

8  Q.  B.  674  ;  R.  v.  Pooley,  3  B.  & 
P.  311  ;  StricMand  v.  Mansfield, 
8  Q.  B.  675  ;  Bond  v.  Warden,  1 
Coll.  583  ;  Ward  v.  Oxford  Rail. 
Co.,  2  De  Gex,  Mac.  &  G.  750  ; 
and  that  place  must  have  been 
within  fifteen  miles  from  the 
bank  ;  they  must  have  been  pay- 
able to  bearer  on  demand,  R.  v. 
Tates,  Moo.  C.  C.  170  ;  Car.  C.  L. 
3rd  ed.  273  ;  when  the  twelve 
judges  held  that  a  cheque  pay- 
able to  D.  F.  J.  and  not  to 
bearer,  not  being  stamped,  was 
void,  and  so  was  not  "  a  valuable 
security,"  the  subject  of  larceny 
within  7  &  8  Geo.  4,  c.  29,  s.  5. 
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All  banker's  cheques  are  now,  therefore,  subject  to  a 
stamp  duty  of  one  penny  wherever  made,  and  wherever 
the  banker  may  live  or  carry  on  business,  they  may  also 
be  ante-dated,  post-dated,  dated  on  Sunday  (or  other  non- 
business day  ?),  or  not  dated  at  all  (c),  and  need  not  specify 
the  place  where  they  were  drawn,  or  where  payable  {d). 

By  sect.  18  of  the  23  &  24  Vict.  c.  Ill  (now  repealed), 
bankers  or  persons  acting  as  such,  into  whose  hands  a 
banker's  draft  or  order  came  unstamped,  might  affix  thereto 
the  necessary  adhesive  stamp,  cancel  it,  and  charge  the 
drawer  with  the  stamp,  but  the  drawer  was  not  thereby 
relieved  from  the  penalty. 

A  similar  provision  is  contained  in  the  present  Stamp 
Act,  54  &  55  Vict.  c.  39,  ss.  32—35. 

A  cheque  may  now  be  drawn  or  negotiated  for  any  sum 
of  money  large  or  small  (e).    The  sum  is  usually  expressed 

But  a  man  who  steals  a  void 
cheque  may  be  convicted  of  lar- 
ceny of  a  piece  of  paper,  R.  v. 
Perry,  1  C.  &  K.  725  ;  they  could 
not  be  post-dated,  Alleyi  v.  Keeres, 
1  East,  435  ;  3  Esp.  281  ;  Whit- 
well  v.  Bentiett,  3  B.  &  P.  559  ; 
nor  could  they  direct  payment  to 
be  made  by  bills  or  notes.  The 
penalties  on  bankers  and  other 
parties  dealing  with  cheques  un- 
stamped under  colour  of  this 
exemption,  but  not  falling  strictly 
within  it,  were  extremely  severe  ; 
the  drawer  and  the  banker  for- 
feited 100?.,  and  the  other  parties 
20Z.,  the  banker,  moreover,  was 
not  allowed  to  charge  it  in 
account. 

Such  was  the  general  effect  of 
the  various  statutes  down  to  the 
year  1858  ;  but  since  the  24th 
May  in  that  year,  all  drafts  or 
orders  for  the  payment  of  money 
to  the  bearer  on  demand,  which 
were  exempt  from  duty,  were  by 
the  21  &  22  Vict.  c.  20,  s.  1,  made 
chargeable  with  a  duty  of  one 
penny,  and  a  similar  duty  is 
imposed  by  the  present  general 
Act. 

(c)  Code,  s.  3  (4)  a  ;  13  (2). 

Id)  Code,  s.  3  (4)  c.  The  55 
Geo.  3,  0.  184,  s.  13,  struck 
expressly  at  frauds  and  evasions 
of  the  duties  under  colour  of  the 
exemption  in  favour  of  cheques, 


an  exemption  which  cheques 
presently  ceased  to  enjoy.  Ac- 
cordingly, even  before  the  repeal 
of  that  Act,  it  was  held  that  a, 
cheque  payable  to  order  might  be 
post-dated.  Emmanuel  v.  RoieHs, 
9  B.  &  S.  121  ;  Whistler  v.  Foster, 
32  L.  J..  C.  P.  161  ;  14  C.  B., 
N.  S.  248  ;  Sull  v.  O'SulHran, 
L.  R.,  6  Q.  B.  209  ;  40  L.  J.  141. 
So,  too,  of  a  cheque  payable  to 
bearer,  Austin  v.  Bunyard,  34 
L.  J.,  Q.  B.  217,  though  the 
holder  in  that  case  had  no  notice. 
Gatty  V.  Vry,  2  Ex.  D.  265  ;  fol- 
lowed in  Royal  Bank  of  Scotland 
V.  Tottenham,  1894,  2  Q.  B.  715  ; 
Cnrry  v.  Misa,  L.  R.,  1  App.  Ca. 
55.5  ;  Forsten-  v.  Macltworth,  L.  R., 
2  Ex.  163  ;  36  L.  J.  94,  where  a 
post-dated  cheque  was  held  equi- 
valent to  a  bill  of  exchange  for 
a  like  period,  and  therefore  not 
binding  on  a  partner  not  in  trade, 
(e)  54  &  55  Vict,  c.  39,  s.  32. 
Formerly  a  cheque  for  less  than 
20«.  was  absolutely  void,  "and 
entailed  a  penalty  on  the  parties 
issuing  or  negotiating  it;  48 
Geo.  3,  c.  88,  s.  3.  So,  too,  one 
on  which  less  than  20*.  remained 
due.  And  while  the  17  Geo.  3, 
c.  30  (long  temporarily  but  now 
finally  repealed)  was  in  force,  no 
cheque  could  be  drawn  for  less 
than  ol.  But  by  the  7  Geo.  4, 
c.    6,    s.    9,   which    temporarily 
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both  by  words  and  figures  ;  should  there  be  a  discrepancy    CHAPTER 
between  the  two,  the  sum  payable  is  that  denoted  by  the  Hi- 

words  (/). 

Generally  speaking,  the  drawee  of  a  bill  is  not  liable  till  Duty  and 
acceptance,  and  as  cheques  are  not  accepted,  the  payee  authority  of 
cannot  enforce  payment  from  the  bank.  But  a  banker,  '^ai'i^eitop^y- 
having  in  his  hands  effects  of  his  customer,  is  bound 
within  a  reasonable  time  after  he  has  received  the  money 
to  pay  his  customer's  cheques,  and  is  liable  to  an  action 
at  the  suit  of  the  customer  if  he  do  not.  For  there  is  an 
implied  contract  between  the  banker  and  the  customer, 
that  the  banker  shall  pay  the  customer's  cheques,  and  the 
customer's  credit  may  be  seriously  impaired  by  a  refusal. 
M.  kept  his  account  with  Williams  &  Co.,  bankers.  One 
day  in  the  morning  the  balance  in  their  hands  due  to  M. 
was  69Z.  16s.  Qd.  About  one  o'clock  on  the  same  day,  a 
40Z.  Bank  of  England  note  was  paid  into  M.'s  account ; 
a  little  after  three  o'clock  a  cheque  drawn  by  M.  for 
ill.  Is.  6d.  was  presented.  The  clerk,  after  having  re- 
ferred to  a  book,  said  there  were  not  sufficient  assets,  but 
that  the  cheque  might  probably  go  through  the  clearing 
house.  On  the  following  day  the  cheque  was  paid.  M. 
brought  a  special  action  on  the  case  against  the  bankers. 
No  actual  damage  was  proved,  but  the  jury  found  a  verdict 
for  the  plaintiff  with  nominal  damages  (g).  On  a  rule  for 
a  new  trial.  Lord  Tenterden  said,  "  I  cannot  forbear  to 

revived  that  Act,  an  exception  cheques  had  been  paid.  Cumniing 
was  made  in  favour  of  drafts  by  a  v. /S/ia«(Z,  29L.  J.,  Ex.  129.  There 
man  on  his  own  banker  for  money  are  two  cases  in  whicli  a  holder 
held  by  that  banker  to  the  use  may  indirectly  recover  from  the 
of  the  drawer.  And  by  sect.  19  bank,  namely,  when  the  bank 
of  the  23  &  24  Vict.  c.  Ill  (now  fails,  and  the  holder  has  corn- 
repealed),  it  was  rendered  lawful  mitted  laches  in  presentment,  in 
for  any  pei'son  to  draw  on  his  which  case  he  proves  for  the 
banker  who  ionajide  held  money  amount,  and  not  the  drawer, 
for  him,  for  a  sum  less  than  20*.  Code,  s.  74  (1).  And  secondly, 
(J")  Code,  s.  9  (2).  when  a  banlcer  pays  a  crossed 
{g)  Ma7-zettiY.Williams,\'B.i!,  cheque  without  due  regard  to 
Ad.  415;  ITyr.  n.  (b);  35E.R.  329;  the  crossing,  in  which  case  he  is 
Rolin  V.  Steward,  14  C.  B.  595.  A  liable  to  the  true  ovsmer  for  any 
verdict  for  500Z.  was  obtained  in  loss  occasioned  thereby.  Sect.  79. 
this  case,  but  the  amount  was  In  Scotland,  when  the  drawee  of 
subsequently  reduced  at  the  re-  a  bill  has  funds  availaMe  for 
commendation  of  the  Court.  A  payment,  the  bill  or  cheque 
banker  having  securities  in  his  operates  as  an  assignment  in 
hands,  though  the  cash  balance  favour  of  the  holder  from  the 
was  against  the  customer,  has  time  it  is  presented  to  the 
been  held  liable,  when  in  a  drawee.  Sect.  53. 
previous  couree  of  similar  dealing 
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observe  that  it  is  a  discredit  to  a  person,  and  therefore  in- 
jurious in  fact,  to  have  payment  refused  of  a  draft  for  so 
small  a  sum  ;  for  it  shows  that  the  banker  had  very  little 
confidence  in  the  customer.  It  is  an  act  particularly  cal- 
culated to  be  injurious  to  a  person  in  trade.  My  judgment 
in  this  case,  however,  proceeds  on  the  ground  that  the 
action  is  founded  on  a  contract  between  the  plaintiff  and 
the  bankers — that  the  bankers  whenever  they  should  have 
money  in  their  hands  belonging  to  the  plaintiff,  or  within 
a  reasonable  time  after  they  should  have  received  such 
money,  would  pay  his  cheques ;  and  there  having  been  a 
breach  of  such  contract,  the  plaintiff  is  entitled  to  recover 
damages." 

Although  Ho  evidence  is  given  that  the  plaintiff  has 
sustained  any  special  damage,  the  jury  ought  not  to  limit 
their  verdict  to  nominal  damages,  but  should  give  such 
temperate  damages  as  they  may  judge  to  be  a  reason- 
able compensation  for  the  injury  the  plaintiff  must  have 
sustained  from  the  dishonour  of  his  cheque. 

But  if  the  funds  in  the  banker's  hands  have  been  applied 
to  the  payment  of  the  customer's  acceptance,  made  payable 
at  the  bankers,  though  without  any  further  authority,  that 
is  a  defence  to  an  action  for  dishonouring  a  cheque  (A). 

The  duty  and  authority  of  -a  banker  to  pay  a  cheque 
drawn  on  him  by  his  customer  are  determined  by  a  counter- 
mand of  payment ;  or  by  notice  of  his  customer's  death  («). 

When  a  banker,  knowing  that  a  breach  of  trust  was  being 
contemplated  by  the  drawer,  refused  to  cash  the  cheque,  he 
was  held  to  be  justified  in  so  doing  {¥). 

Cheques,  being  in  effect  bills  of  exchange  payable  on 
demand,  must  be  presented  within  a  reasonable  time  after 


(li)  Keymcr  T.  Laurie,  18  L.  J., 
Q.  B.  218. 

(?)  Code,  s.  7.5.  Countermand 
of  payment  excuses  presentment 
in  case  of  a  cheque,  and  the 
Statute  of  Limitations  begins  to 
run  at  once  against  the  holder 
from  that  date.  In  re  Setkell, 
34  Ch.  D.  561  ;  but  in  the  case 
of  a  bill  the  holder  must  still 
present  even  though  he  know 
that  the  drawer  has  desired  the 
drawee  not  to  accept  or  pay. 
Code,  ss.  41  (3),  46  (2)  a.  Hill 
V.  Heap,  D.  &  E.,  N.  P.  C.  57  ;  25 
R.  R.  791. 

In  the  case  of    the  drawer's 


death  a  distinction  was  formerly 
held  to  exist  between  cheques  to 
order  and  those  to  bearer.  Molls 
V.  Peurce,  5  Ch.  D.  730 ;  but  the 
present  section  seems  to  include 
both.  If  the  banker  pay  before 
notice  the  payment  is  good,  Tate 
V.  mibert,  2  Ves.  Jun.  118  ;  2 
R.  R.  175.  See  post,  donatio 
mortie  caiisd. 

(It)  Gray  v.  Johnston,  L.  E., 
3  H.  of  L.  1.  Where  funds  in  a 
banker's  hands  had  been  attached, 
though  for  a  less  amount,  the 
banker's  refusal  to  allow  his  cus- 
tomer to  draw  for  the  balance 
was  held  to  be  right.    Rogers  v. 
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issue,  in  order  to  render  the  drawer  liable,  and  within  a     CHAPTER 
reasonable  time  after  the  indorsement,  in  order  to  render  ^I^- 

the  indorser  liable  ;  regard  being  had  in  determining  what 
is  a  reasonable  time  to  the  nature  of  the  instrument,  the 
usage  of  trade  and  bankers,  and  the  facts  of  the  particular 
case  (Z).  "  The  result  of  the  cases,"  says  Tindal,  C.  J., 
"  from  Rkhford  v.  Ridge  to  Boddington  v.  Schlenlcm;  is, 
that  the  party  receiving  a  cheque  has  till  the  following  day 
to  present  it,  where  there  are  the  ordinary  means  of  doing 
so  "  {ni).  By  the  express  words  of  the  Code,  Sundays,  Good 
Friday,  Bank  Holidays,  and  Public  Fasts,  are  "non-busi- 
ness days,"  s.  92  ;  and  as  by  s.  45  (3),  presentment  must 
be  made  on  a  business  day,  those  days  are  excluded,  and 
following  day  may  be  taken  to  mean  following  business  day. 
Formerly,  it  was  held,  that  the  cheque  must  be  presented 
on  the  morning  of  the  next  day  ;  it  is  now,  however,  firmly 
established,  that  the  holder  has  the  whole  of  the  banking 
hours  of  the  next  day  within  which  to  present  \i(n). 
Government  cheques  are  not  payable  at  the  Bank  of 
England  after  three  o'clock  (o). 

But  there  is  one  material  difference  between  the  liability  Liability  of 
of  the  drawer  of  a  cheque  and  the  drawer  of  a  bill  payable  drawer  on 
on  demand.  delay  of  pre- 

The  drawer  of  a  cheque  is  not  discharged  by  the  holder's 
failure  to  present  in  due  time,  unless  the  drawer  have  sus- 
tained from  the  delay  actual  prejudice,  as  by  the  failure  of 
the  banker  ( p).  The  cheque,  though  no  assignment  (save 
in  Scotland  after  presentment  to  drawee.  Code,  s.  53  (2)),  is 
yet  virtually  an  appropriation  of  a  sum  of  money  in  the 
banker's  hands  to  lie  till  called   for  ;    but  by  delay  the 


sentment. 


WUteley,  1892,  Ap.  Ca.  118  ;  58 
L.  J.,  'Q.  B.  416;  following 
Cliatterton  v.  Watney,  17  Ch.  D. 
259. 

(0  Code,  ss.  45  and  74.  In 
Wheeler  v.  Young,  13  T.  L.  R. 
468,  the  point  was  left  wholly 
to  the  jury. 

(»t)  Moule  V.  Brown,  4  Bing. 
N.  C.  268  ;  5  Scott,  694  ;  present- 
ment to  the  banker's  London 
agent,  though  named  in  the 
printed  form  of  the  cheque,  has 
been  held  insufficient,  Sailey  v. 
Bodenham,  16  C.  B.,  N.  S.  288  ; 
33  L.  J.  252 ;  a  presentment 
through  the  post  office  seems  to 
be  sufficient,  Prideaux  v.  Criddle, 
L.  R.,  4  Q.  B.  455  ;  Heywood  v. 


Plcltering,  9  Q.  B.  428  ;  Code, 
ss.  45  (8)  and  41  (1)  e. 

(n~)  Pocklin/ftoii  v.  Sylvester, 
Chitty,  9th  ed.  385  ;  Rohson  v. 
Beniieff,  2  Taunt.  388  ;  11  R.  R. 
614  ;  Riekfordy.  Ridge,  2  Camp. 
537. 

(o)  4  &  5  Will.  4,  c.  15,  s.  21. 

(j))  Serle  v.  Norton,  2  Mood.  & 
Rob.  401  ;  Alexander  v.  Bureh- 
fieU,  3  Scott,  N.  R.  555  ;  7  M.  & 
"G.  1067  ;  Robinson  y .  Hawhsford, 
9  Q.  B.  52;  Laws  v.  Rand,  27 
L.  J.,  C.  P.  76  ;  3  C.  B.,  N.  S. 
442  ;  ihe  loss  in  such  a  case  is 
now  equitably  distributed,  the 
holder  proving  against  the  bank 
in  the  drawer's  stead,  ss.  47  (1) 
and  74. 
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holder  takes  the  risk  of  the  bank's  failure  {q),  or  revocation 
of  their  authority  to  pay  by  death  of  drawer  (r),  or  counter- 
mand of  payment. 

If  the  payee  of  the  cheque  pay  it  into  his  bankers  living- 
in  the  same  place  that  they  may  present  it,  the  bankers 
may  be,  as  between  their  customer  and  the  drawer,  still 
bound  to  present  it  on  the  day  after  it  was  originally  issued. 
But  as  between  their  customer  and  themselves  they  may  be 
bound  to  present  it  earlier,  or  justified  in  postponing  the 
presentment  later  (s). 


live  in  the 
same  place. 


Where  the  If  the  party  receiving  the  cheque  from  the  drawer  do  nob 

parties ^do  not  ijye  in  the  same  place  with  the  drawee,  he  should  send  it 
1  ii,.  ^^  j^j^  banker  or  other  agent  by  the  next  day's  post,  and 
they  should  present  it  on  the  day  after  they  have  received 
it  (t) .  The  banker  should  send  it  direct  to  the  drawee,  and 
cannot  postpone  the  time  of  presentment  by  circulating  it 
through  agents  or  branches  of  the  bank  (m).  He  must  not 
keep  it  till  the  third  day,  and  then  present  it,  though 
by  Fuch  a  course  it  reach  the  drawee  as  soon  as  it  would 
have  done  had  it  been  despatched  by  post  in  the  regular 
course  («). 


(§')  See  the  observations  of 
Chancellor  Kent,  3  Com.  104. 
These  views  have,  in  America, 
as  well  as  in  England,  been 
confirmed  by  judicial  decision; 
Daniels  v.  Kyle,  1  Kelly,  304. 
See  Byles  on  Bills,  6th  American 
edition,  p.  37. 

Where  the  holder  neglected  to 
present  a,  cheque  drawn  in  his 
favour  by  his  debtor's  agent,  and 
the  Court  found  that  thei-e  was 
a  reasonable  probability  that  it 
would  have  been  paid  if  duly 
presented,  it  was  held  that  the 
debtor  was  discharged.  HopVuiS 
V,  Ware,  L.  R.,  4  Ex.  268. 

()•)  See  Sromley  v.  JBmnton, 
L.  R.,  6  Eq.  275  ;  liewet  v.  Kaye, 
6  Bq.~  198 ;  and  Chapter  XI., 
Donatio  moktis  causa,  and 
ante,  p.  20. 

(«)  Boddingtun  v.  SokZenliei;  4 
B.  &  Ad.  752  ;  1  N.  &  M.  540 ; 
38  R.  R.  360;  Alexander  v.  Buroh- 
field,  1  Car.  &  M.  75  ;  3  Scott, 
N.  R.  555  ;  7  M.  &  G.  1067  ; 
Hare  v.  He.nty,  30  L.  J.,  C.  P.  302. 


A  banker  receiving  a  draft 
from  a  customer  incurs  no  lia- 
bility to  the  customer  in  case  it 
prove  unproductive,  unless  he 
have  been  guilty  of  laches,  Gaden 
V.  Newfoundland  Banli,  Priv.  C. 
Ap.,  Feb.  24th,  1899 ;  still  he  is 
considered  to  be  armed  with  the 
powers  of  a  holder  for  value  so 
far  as  other  parties  are  concerned, 
e.g.,  for  enlarging  the  time  for 
presentment,  giving  notice  of 
dishonour,  whether  or  not  the 
customer's  account  be  overdrawn. 
E-r.  parte  Riehdale,  19  Oh.  D.  409. 

(0  Iticliford  V.  Ridge,  2  Camp. 
537  ;  Bund  v.  Warden,  1  CoUyer, 
583  ;  Hare  v.  Ilenty,  30  L.  J., 
C.  P._  302.  This  rule  applies  also 
X>rlm'a  facie  between  banker  and 
customer  (ibid.). 

(m)  Moule  V.  Broion,  4  Bing. 
N.  C.  266  ;  5  Scott,  694.  A 
country  banker  may  use  the  clear- 
ing house.  Wilts  and  Dorset 
Banh  v.  Coolt,  53  J.  P.  791. 

(x)  BeechiiU]  v.  Gower.  Holt's 
N.  P.  C.  313  ;  17  R.  R.  644. 
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But  where  a  cheque,  instead  of  being  presented  for  pay- 
ment in  due  course,  is  transferred  and  circulates  through 
several  hands,  it  is  conceived  that  there  is  a  distinction  as  between 
between  the  time  of  Presentment  necessary  as  against  the  the  holder 
original  drawer,  in  the  event  of  the  banker's  insolvency  ^^^  ^  trans- 
and  the  time  necessary  to  charge  the  person  from  whom  n^o°^he^°  '^ 
the  cheque  was  immediately  received.     The  liability  of  the  drawer. 
drawer  cannot,  it  is  apprehended,  be  enlarged  by  circulating 
the  cheque,  and,  therefore,  in  order  to  charge  him,  if  the 
banker  fail,  the  cheque,  in  whose  hands  soever  it  be,  must 
be  presented  within  the  period  within  which  the  payee  or 
first  holder  must  have  presented  it,  but  as  against  the  party 
transferring  the  cheque  to  the  holder,  it  is  sufficient,  what- 
ever be  the  date  of  the  cheque,  to  present  it  or  forward  it 
for  presentment  on  the  day  next  after  the  transfer. 

As  to  the  consequences  of  non- presentment,  the  circum- 
stances which  will  be  evidence  of  presentment,  or  which 
will  excuse  or  waive  non-presentment,  the  reader  is  referred 
to  the  Chapter  on  Pkesentment  foe  Payment. 

When  a  cheque  is  overdue  it  can  only  be  negotiated  Overdue 
subject  to  such  defects  of  title  as  affected  it  at  its  maturity,  cheque. 
and  no  transferee  can  acquire  or  give  a  better  title  than  his 
transferor  had  iy).  A  cheque  will  be  deemed  to  be  overdue 
when  it  appears  on  the  face  of  it  to  have  been  in  circulation 
for  an  unreasonable  length  of  time.  What  is  an  unreason- 
able length  of  time  is  a  question  of  fact(s).  The  tendency 
of  later  cases  seems  to  be  to  treat  cheques  with  more  leniency 
than  bills,  especially  if  the  latter  be  payable  at  a  fixed  period, 
and  an  interval  of  six  (a)  or  eight  {b)  days  has  been  held 
not  to  be  an  unreasonable  length  of  time. 

Cheques,  being  intended  for  immediate  payment  on  being  What 
presented,  are  not  usually  accepted.     It  lias  been  said,  how-  amounted  to 
ever,  that  the  custom  of  London  bankers  to  mark  cheques  ^nt  bTtiie 
as  good  is  equivalent  to  acceptance,  and  binds  the  banker  drawee  to  pay 
to  pay  the  cheques  so  marked  (c).     And  no  doubt  formerly  a  cheque, 
the  mark  was  an  acceptance  of  which  any  holder  of  the 
cheque  might  have  availed   himself,  provided  the  mark 
amounted  to  a  writing  within  the  1  &  2  Geo.  4,  c.  78,  s.  2. 
But  since  the  19  &  20  Vict.  c.  97,  s.  6,  41  Vict.  c.  13,  and 


(»/)  Sect.  36  (2). 

(:z)  Sect.  36  (3). 

(a)  Ruthschild  v.  Coriiey,  9 
B.  &  C.  388;  4  M.  &  R.  411;  1 
D.  &  L.  325  ;  33  E.  E.  209. 

(S)  London  and  County  Banli 


V.  Ofoom,  3  Q.  B.  D.  288;  51 
L.  J.  224.  And  see  post,  Chapter 
on  Negotiation. 

(c)  Uohsoii-^.  Biinnett,1txm\y. 
388  ;  11  E.  E.  614  ;  and  see  2 
M.  &  Eob.  454,  note. 
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CHAPTER 
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What  a 
cheque  is 
evidence  of. 


When  a 
cheque 
amounts  to 
payment. 


Code,  17(2)  a,  an  acceptance  must  be  signed.  If  it  so 
happen  that  the  drawee  of  the  cheque  is  the  banker  of  the 
holder,  as  well  as  of  the  drawer,  no  promise  by  the  banker 
to  pay  the  cheque  will  be  implied  by  his  receiving  the 
cheque  from  the  holder  without  observation,  and  keeping  it 
till  the  following  &.B,y  {d),  ^ov  prima,  facie  he  will  be  taken 
to  have  received  it  as  the  holder's  agent  (e). 

A  cheque  presented  and  paid  is  no  evidence  of  money 
lent  or  advanced  by  the  banker  to  the  customer  (/).  On 
the  contrary,  it  is  prima  facie  evidence  of  the  repayment, 
to  the  amount  of  the  cheque  by  the  banker  to  the  customer, 
of  money  previously  lodged  by  the  customer  in  the  banker's 
hands.  A  cheque,  not  presented,  is  not  evidence  of  money 
previously  lent  to  the  drawer  by  the  payee  {g).  In  other 
words,  the  mere  circumstance  of  one  man  drawing  a  cheque 
in  favour  of  another  is  no  evidence  of  a  debt  due  from  the 
drawer. 

A  cheque,  unless  dishonoured,  is  payment  (A).  But  upon 
a  question  whether  a  debt  have  been  paid,  the  mere  pro- 
duction of  a  cheque  drawn  by  the  debtor  in  favour  of  the 
creditor  and  paid  by  the  banker  is  no  evidence  of  pay- 
ment (»).  It  must  be  further  shown  that  the  cheque 
passed  through  the  creditor's  hands.  For  this  purpose,  it 
is  prudent  to  cause  the  payee  to  write  his  name  across  the 
cheque  or  to  indorse  it  {Tc).  But  it  is  not  necessary  to  go  on 
and  show  that  the  debtor  paid  the  cheque  to  the  creditor  (Z). 


((Z)  Soyd  V.  Emmerson,  2  A.  & 
E.  184. 

(e)  And  see  Kilshy  v.  Williams, 
5  B.  &  Aid.  816  ;  1  D.  &  E.  476  ; 
24  R.  K.  .564. 

(/)  Fletcher  v.  3Iannlng,  12 
M.  &  W.  571. 

(j)  Pearcc  t.  Davis,  1  M.  & 
Rob.  365  ;  and  see  Auiert  v. 
Walsh,  4  Taunt.  293 ;  12  R.  R. 
651  ;   Cary  v.  Gerrish,  4  Esp.  9. 

(Ji)  Pearce  v.  Davis,  1  M.  & 
Rob.  365  ;  Carmarthen  Rail.  Co. 
V.  Manchester  Rail.  Co.,  L.  R., 
8  C.  P.  685  ;  see  Moore  v.  Bar- 
throp,  1  B.  &  C.  5  ;  2  D.  &  E.  25. 
Where  a  cheque  was  given  by  a 
debtor  to  a  mutual  agent  for  both 
debtor  and  creditor,  and  the  agent 
desired  it  to  be  crossed  with  the 
name  of  his  own  banker,  who 
stopped  the  proceeds,  it  was  held 
by  the  Court  of  Error,  reversing 


the  decision  of  the  majority  of 
the  Court  of  Common  Pleas,  to 
be  a  good  payment.  Bridges  v. 
Garratt,  L.  R.,  4  C.  P.  481  ;  5 
C.  P.,  in  eiTor,  451  ;  39  L.  J.  251. 
Pape  V.  Westacott,  1894,  1  Q.  B. 
272,  was  distinguished  from 
Bridges  v.  Garratt,  as  the  cheque 
given  to  the  agent  was  not 
honoured.  The  payment  relates 
to  the  time  of  delivery.  F.  Had- 
ley  4-  Co.  V.  F.  JBTadley,  1898, 
2  Cha.  680. 

(i)  Fgg  v.  Barnett,  3  Esp.  196  ; 
Pearce  v.  Davis,  supra  ;  Lloyd  v. 
Sandllands,  Gow,  15  ;  19  R.  R. 
507. 

(It)  Auhert  v.  Walsh,  4  Taunt. 
293  ;  12  R.  R.  651 ;  Lloyd  v.  San- 
dllands, Gow,  15  ;  19  R.  R.  507. 

(t)  Mountford  v.  Harper,  16 
M.  &  W.  825  ;  Boswell  v.  Smith, 
6  C.  &  P.  60. 
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When  the  acceptor  or  other  party  liable  oa  a  bill  proposes     CHAPTER 
to  pay  by  a  cheque,  the  holder  should  not  give  up  the  bill  ^^^- 

till  the  cheque  is  paid  {m).     It  has,  however,  been  held  that  when  it  may 
the  holder  is  not  guilty  of  neglect  in  giving  up  the  bill  be  taken  in 
before  the  cheque  is  paid  {n)  ;  but  it  is  believed  not  to  be  payment. 
usual  at  this  day  with  London  bankers  to  exchange  bills 
for  cheques,  and  it  is  doubtful  whether  they  would  now  be 
protected  in  so  doing.     If  a  creditor,  however,  in  payment 
of  any  other  debt  than  a  bill  or  note,  take  a  cheque,  and 
the  banker  fail,  or  the  cheque  be  dishonoured,  the  creditor's 
remedies  remain  entire  (o). 

It  has  been  said  that  the  holder  of  an  unpaid  cheque,  as  Whether 
assignee  of  a  chose  in  action,  has  an  equitable  claim  on  the  holder  of 
drawee,  and  in  the  event  of  his  bankruptcy  may  prove  cheque  be 
under  the  fiat  {p).    But  in  America  it  has  been  held  that  a  ^  chose  in 
cheque  is  not  an  equitable  transfer  by  the  drawer  of  a  part  action. 
of  the  debt  due  to  him  from  the  baidcer,  and  the  decisions 
of  the   English  Courts  and    the  Code  are   to  the  same 
effect  {q). 

If  the  sum  for  which  the  customer  drew  the  cheque  be  Offraud  in 
fraudulently  altered  and  increased,  and  the  banker  pay  the  ^^^"^^  "P 
larger  sum,  he  cannot  charge  his  customer  with  the  excess,  '^  ^ques. 
but  must  bear  the  loss  (r).     But  should   any  act  of  the 
drawer  himself  have  facilitated  or  given  occasion  to  the 
forgery  he  must  bear  the  loss  himself.    A  customer  of  a 
banker,  on  leaving  home,   entrusted  to  his  wife  several 
blank  forms  of  cheques,  signed  by  himself,  and  desired  her 
to  fill  them  up  according  to  the  exigency  of  his  business. 


(vi)  Marius,  21  ;  Ward  v. 
Hvans,  12  Mod.  521  ;  Vernon  v. 
Borerie,  2  Show.  296  ;  Naii/i,  v. 
DcFrerille,  Q.  B.  D.,  March,  1899. 

(ii)  Russell  V.  Hanliey,  6  T.  R. 
13 ;  3  E.  R.  102 ;  Ridley  v. 
BUcltett,  Peake's  Add.  C.  62. 

(o)  Ecerett  v.  Collins,  2  Camp. 
515  ;  11  R.  R.  785  ;  Dent  v.  Dunn, 
3  Camp.  296 :  13  R.  R.  809  ; 
Marsh  v.  Pedder,  Holt,  72  ;  4 
Camp.  257  ;  Tapley  v.  Martens, 
8  T.  R.  451  :  Wyatt  v.  Marquis 
of  Hertfwd,  3  East,  147. 

(^)  In  Fry  and  Chapman's 
bankruptcy,  in  the  year  1829, 
several  holders  of  cheques  on  the 
bankrupts  claimed  to  prove,  al- 
leging that  they  were  equitable 
assignees  of  choses  in  action.   The 


commissioners  took  time  to  con- 
sider, and  afterwards  disallowed 
the  claim.  See,  too.  Ex  parte 
SUllard,  L.  R.,  17  Eq.  109. 

(^)  Code,  s.  53  (1).  Ballard 
V.  Randall,  1  Gray,  605  ;  Shand 
V.  Du  Buisson,  L.  R.,  18  Eq.  283  ; 
Hopliiitsony.  Fm-ster,  19  Eq.  74  ; 
Bank  of  Louisiana  v.  Bank  of 
New  Orleans,  L.  R.,  6  H.  of  L. 
352.  A  banker's  deposit  receipt, 
though  not  transferable,  still  less 
negotiable,  may  be  equitably 
assigned.  Ex  parte  Griffin,  79 
L.  T.  442. 

()•)  Hall  V.  Faller,  5  B.  &  C. 
750 ;  8  D.  &  R.  464  ;  29  R.  R. 
383  ;  Smith  v.  Mercer,  6  Taunt. 
76  ;  1  Marsh.  453  ;  16  R.  R.  576. 
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She  filled  up  one  with  the  words  fifty-two  pounds  two 
nhillings,  beginning  the  word  fifty  with  a  small  letter  in 
the  middle  of  a  line.  The  figures  52  :  2  were  also  placed 
at  a  considerable  distance  to  the  right  of  the  printed  £. 
She  gave  the  cheque,  thus  filled  up,  to  her  husband's  clerk, 
to  get  the  money.  He,  before  presenting  it,  inserted  the 
words  "  three  hundred "  before  the  word  fifty,  and  the 
figure  3  between  the  printed  £  and  the  figures  52 :  2,  so 
that  it  then  appeared  to  be  a  cheque  for  352  :  2.  It  was 
presented,  and  the  bankers  paid  it.  Held,  that  the  im- 
proper mode  of  filling  up  the  cheque  had  invited  the  forgery, 
and  therefore,  that  the  loss  fell  on  the  customer  and  not  on 
the  banker  («). 


Branch  banks.  Branches  of  the  same  banking  company  in  different 
towns  are  for  many  purposes  distinct.  They  may  give 
notices  of  dishonour  to  each  other,  and  a  cheque  upon  one, 
when  cashed  by  another,  may  be  considered  as  transferred 
and  not  paid(<).  But  a  balance  at  one  branch  may  be 
applied  in  reduction  of  an  overdrawn  account  at  another, 
even  without  notice  to  the  customer  (u). 


When  several 
niusf.  join  in 
drawing 
cheque. 


When  a  plui-ality  of  persons,  not  being  persons  in  trade, 
have  money  in  a  bank,  they  must  each  sign  the  cheqae.  If 
one  abscond,  equity  would  relieve  the  others,  and  assist 
them  to  get  the  money  (x). 


From  what 
period 
bankers 
should  debit 
their  cus- 
tomers with 
cheques. 


It  has  not  been  unusual  for  bankers  to  enter  cheques  in 
the  pass-book  as  of  the  date  when  they  were  drawn,  and 
not  as  of  the  date  when  they  were  actually  paid,  and  to 
calculate  interest  accordingly.  But  a  banker  should  debit 
his  customer,  not  from  the  date  of  the  cheque,  but  from 
the  time  of  payment  {y). 


Cheques  not 
protestable. 


The  9  &  10  Will  3,  c.  17  (repealed  by  the  Code),  applied 
only  to  bills  of  exchange  payable  after  date.  Cheques,  there- 
fore, were  never  required  to  be  protested  or  noted,  though 


(«)  Young  v.  Grote,  i  Bing.  253  ; 
12Moore,  484;29K.  R.  552.  But 
this  case  has  been  much  criticized, 
and  nowhere  more  than  in  Sclwl- 
fteld  V.  Zondestorvvgh,  1896, 
Ap.  Ca.  515  :  65  L.  J.  593. 

(f)  Clode  V.  Sailey,  12  M.  &  W. 
51  ;  Woodland  v.  Feai;  26  L.  J., 
Q.  B.  202  ;  7  E.  &  B.  519  ;  Prince 


T.  Oriental  Banh,  L.  R.,  3  Ap. 
325. 

00  Garnett  v.  McKewan,  L.  E., 
8  Ex.  10. 

(x)  Ex  parte  Hwitei;  2  Rose, 
363.     See  post,  Chapter  on  Tay- 

MENT. 

(y)  Goodbody  v.  Poster,  Camb. 
Sum.  Ass.  1831,  Lyndhurst,  C.  B. 
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generally  they  fall  within  the  other  principles  relating  to     CHAPTER 
notice  of  dishonour  of  bills  of  exchange  (s).  Hi- 

A  stakeholder  who  cashes  a  cheque  deposited  with  him    Right  to  cash 
is  not,  if  the  parties  agreed  to  treat  the  cheque  as  money,    ^  cheque. 
guilty  of  a  breacli  of  duty  (a). 

A  cheque  was  within  the  Bills  of  Exchange  Act,  1855,  Within  Bills 
18  &  19  Vict.  c.  67  (J))  ;  but  the  operation  of  this  Act  was  °*  Exchange 
suspended  by  Ord.  II.  r.   68,   and  now  the  Act  itself  is  '^'''• 
repealed  by  the  Statute  Law  Amendment  Act,  1883,  46  & 
47  Vict.  c.  49,  s.  3,  as  to  actions  in  the  High  Court. 


A  cheque  may  be  taken  in  execution  (c). 


Execution. 


The  statute  16  &  17  Vict.  c.  59,  s.  19,  first  introduced  Cheques  pay- 
drafts  on  a  banker  payable  to  order  on  demand.  •''l^le  to  order. 

The  statute  enacts,  that  the  banker  who  pays  the  bearer  is  Protection  to 
not  to  be  responsible  for  the  genuineness  of  the  indorsement,  banker  pay- 
as  he  would  have  been  if  it  were  an  ordinary  bill  of  exchange,  '°^' 
but,  on  the  other  hand,  the  bearer  cannot  charge  the  drawer 
without  making  title  through  the  first  indorsement  as  he 
could  on  an  ordinary  cheque  payable  to  bearer  (rf).     An 
indorsement  by  an  agent  in  fraud  of  his  principals  is  within 
this  section  («). 

iz)  Code,  s.  73  ;  Grant  v. 
Yaughan,  3  Burr.  1516.  See  the 
remarks  of  Lord  Ellenborough  in 
RicUford  V.  Ridge.  2  Camp.  539  ; 
Byles  on  Bills,  fith  American  ed., 
37  and  445  ;  Code,  ss.  48  and  73. 
It  has  been  already  noticed  that 
the  Code  in  defining  a  "  cheque  " 
does  not  use  the  word  "  iidand  "  ; 
hence  if  a  cheque  be  drawn  abroad 
and  show  that  on  its  face,  like 
any  other  foreign  bill,  it  may  re- 
quire to  be  protested  or  noted  in 
addition  to  the  notice  of  dishonour 
in  order  to  preserve  the  remedies 
against  the  drawer  and  in- 
dorsers.  Code,  s.  51  (2).  What- 
ever excuses  notice  of  dishonour 
also  excuses  protest.  Sect.  51  (9) 
and  50  (2)  c.  As  to  the  stamp, 
see,  however,  Ex  parte  Boyse,  33 
Ch.  D.  612. 

(a)  Willdnson  v.  Godefrey,  9 
Ad.  &  E.  536. 

(V)  Eyre  v.  Walher,  29  L.  J., 
Ex.  246  ;  5  H.  &  N.  460.  This 
statute    still    applies    to    cases 


involving  Wl.  or  upwards  in  the 
County  Courts.  See  Orders  in 
Council  of  30th  Jan.  1856,  and 
27th  July,  1863.  See  post, 
Chapter  on  Action.  Formeily, a 
cheque  like  a  bill  or  note  might  be 
referred  to  a  master  to  compute 
principal  and  interest.  Rentfmm 
v.  Iim-d  Chesterjidd,  5  Scott,  117. 
But  since  15  .S:  16  Vict.  c.  76, 
s.  93,  judgment  by  default  in  case 
of  a  debt  or  liquidated  demand 
has  been  final.  Ord.  XIII.  r.  3. 
But  such  a  judgment  is  interlo- 
cutory so  far  as  appeals  are  con- 
cerned. Biscimnt  Co.s.La^frange, 
3  C.  P.  D.  67. 

(f  >  1  &  2  Vict.  c.  110,  s.  12 
Watts  V.  Jcfferles.  3  Mac.  &  G. 
422  ;  15  Jur.  435.  ' 

(d)  The  banker  only  is  pro 
teoted,  not  third  parties.     Ogden 
V.  Bellas,  L.  E.,  9    C.    P.   513 
Arnold  v.  CJwqne  Banlt,  1  C.  P 
D.  578. 

(«)  Cliarles  v.  Blacltwell,  2  C 
P.  D.  151. 
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in. 

Extended  to 
bills  on  de- 
mand. 


A  similar  protection  is  also  accorded  by  the  Code,  s.  60, 
to  a  banker  paying  in"  good  faith,  and  in  the  ordinary  course 
of  business  a  bill  of  exchange  drawn  on  him  payable  to 
order  on  demand  ;  he  is  not  responsible  for  the  genuineness  or 
validity  of  any  indorsement,  and  is  deemed  to  have  paid  the 
bill  in  due  course  though  the  indorsement  be  a  forgery  or 
without  authority. 

A  banker's  draft  payable  to  order  is  now  very  commonly 
used  for  remittances  by  post  or  otherwise.  No  innocent 
transferee  for  value  can  succeed  in  an  action  against  the 
drawer,  unless  he  derive  title  through  the  payee's  indorse- 
ment. The  drawer  is  therefore,  in  an  action  against 
himself,  on  the  cheque,  protected  by  the  ordinary  conse- 
quences of  forgery,  civil  and  criminal.  While  in  an  action 
by  himself  against  his  own  banker  for  the  balance  of  his 
account,  the  banker,  when  he  sets  up  as  an  answer  the 
payment  of  the  cheque,  is  at  all  events  in  no  better 
position  than  he  would  have  occupied  had  the  cheque  been 
originally  made  payable  to  bearer.  Indeed,  cases  may  be 
imagined  in  which  the  forged  indorsement  may  assist  the 
drawer  in  proving  collusion  or  gross  negligence  against 
the  banker. 


Crossed  It  has  long  been  a  common  practice,  not  only  in  the  city 

cheques.  of  London  but  throughout  England,  to  write  across  the  face 

of  a  cheque  the  name  of  a  banker.  The  meaning  of  this 
crossing  was  to  direct  the  drawees  to  pay  the  cheque  only 
to  the  banker  whose  name  was  written  across ;  and  the 
object  was  to  invalidate  the  payment  to  a  wrongful  owner 
in  case  of  loss  :  but  it  has  been  held  that  at  common  law 
the  effect  is  to  direct  the  drawees  to  pay  the  cheque  not  to 
any  particular  banker,  but  only  to  some  banker,  and  not 
to  restrict  its  negotiability.  Therefore,  as  between  the 
banker  and  his  customer,  the  circumstance  of  the  banker 
paying  a  crossed  cheque,  otherwise  than  through  another 
banker,  is  at  common  law  strong  evidence  of  negligence  on 
the  part  of  the  banker,  rendering  him  responsible  to  his 
cu.stomer(/).  The  holder  may  at  common  law  erase  the 
name  of  the  banker  and  either  substitute  that  of  another 
banker,  or  leave  the  words  and  Go.  remaining  alone  {g). 
It  is  also  not  unusual  to  write  the  words  and  Co.  only,  in 
the  first  instance,  leaving  the  particular  banker's  name  to 


(/)  Bellamy  V.  Majoribanlts,  7 
Exch.  389  ;  Carlon  v.  Ireland, 
25  L.  J.,  Q.  B.  113 ;  5  E.  &  B. 
765. 


(i?)  Stewart  v.  Lee,  1  M.  &  M. 
158  ;  Bellamy  v.  MajoHhankg, 
supra.  But  see  21  &  22  Vict.  c.  79 
infra. 
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be  filled  up  afterwards  or  not,  so  as  to  insure  the  presentment 
by  some  banker  or  other  (A). 

The  former  Acts  regulating  crossed  cheques  were  repealed, 
and  substantially  re-enacted  by  the  39  &  40  Vict.  c.  81, 
existing  rights  being  preserved  («),  which  Act  also  is  now 
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(/i)  Boddhigtun  v.  ScJdenJier,  i 
B.  &  Ad.  752  ;  1  N.  &  M.  540,  S.  C.  ; 
38  E.  E.  360  ;  Qirlon  v.  Ireland, 
supra.  C.  drew  a  cheque  on  his 
banker,  payable  to  A.  and  B., 
assignees  of  C,  or  bearer,  and 
wrote  the  name  of  their  bankers 
across  it.  B.,  who  had  another 
private  account  with  the  banker, 
paid  the  cheque  into  that  account : 
it  was  held,  that  the  bankers  were 
justified  in  applying  it  to  that 
account,  the  drawer's  writing  the 
name  of  the  bankers  of  the  payees 
of  the  cheque  across  it  not  being, 
according  to  the  custom  of  trade, 
information  to  the  bankers  that 
the  money  was  the  money  of  the 
payees. 

(/■)  Those  Acts  were  the  19  &  20 
Vict.  c.  25,  and  the  21  &  22  Vict. 
c.  79.  The  former  of  these  en- 
acted that  where  a  draft  payable 
to  bearer,  or  order,  on  demand, 
bore  across  its  face  the  name  of 
any  banker,  or  the  words  "  and 
Co."  between  two  transverse  lines, 
such  draft  should  only  be  paid  to 
or  through  some  banker,  but  the 
negotiability  of  the  cheque  was 
not  affected.  The  Court  of  Com- 
mon Pleas  in  Simmons  v.  Taylor, 
27  L.  J.  45  ;  4  C.  B.,  N.  S.  463, 
held  that  under  this  Act  the 
crossing  was  no  part  of  the 
cheque,  and  its  fraudulent  altera- 
tion no  forgery,  and,  therefore, 
that  the  payment  without  negli- 
gence to  a  holder,  not  being  a 
banker,  of  a  draft,  the  crossing 
whereof  had  been  fraudulently 
obliterated,  was  good  as  between 
the  banker  and  his  customer. 
The  21  &  22  Vict.  c.  79,  accord- 
ingly, enacted  that  the  crossing 
should  be  a  part  of  the  cheque, 
and  its  fraudulent  obliteration  or 
alteration  forgery.  That  a  cheque 
once  crossed  with  a  banker's 
name  was  thenceforth  only  pay- 
able through  him,  and  further. 


that  payment  made  without  neg- 
ligence of  a  draft,  the  crossing 
of  which  had  been  obliterated  or 
altered,  should  not  be  questioned. 
Neither  of  these  Acts  affected  the 
negotiability  of  cheques,  so  that  a 
payment  made  to  a  wrong  banker, 
provided  it  reached  the  rightful 
holder,  was  good.  Smith  v.  Union 
Banh,  L.  R.,  1  Q.  B.  D.  31  ;  45 
L.  J.  49  ;  where  a  crossed  cheque 
indorsed  in  blank  was  stolen,  and 
ultimately  presented  by  a  ioiid 
fide  holder  through  another  bank 
than  that  named  in  the  crossing. 
The  drawees,  who  paid  it  in  dis- 
regard of  the  statute,  were  held 
not  to  be  liable  in  an  action  at 
the  suit  of  the  loser,  as  he  was 
not  the  holder,  nor  was  there  any 
privity  of  contract  or  statutory 
duty  as  between  him  and  them  ; 
and  his  loss  was  in  no  way  occa- 
sioned by  their  act,  inasmuch  as 
they  had  paid  the  rightful  owner, 
though  through  a  wrong  channel. 
This  case  led  to  the  passing  of 
the  late  stat.  39  &  40  Vict.  c.  81. 
It  is  conceived  that  it  always 
has  been  competent  for  a  man  to 
draw  a  non-transferable  cheque  ; 
this  he  could  formerly  have  done 
by  simply  omitting  the  words 
"  order  or  bearer  "  in  which  case 
the  payee  could  indorse  so  as  to 
make  himself,  but  not  the  original 
drawer,  liable  to  the  indorsee. 
Now,  however,  as  those  words 
are  no  longer  necessary  to  create 
negotiability,  it  follows  that  their 
mere  absence  will  not  restrain  it  ; 
and,  accordingly,  if  a  man  wishes 
to  draw  or  indorse  an  instrument 
so  that  its  negotiability  is  re- 
strained, he  must  use  words  ex- 
pressing that  intention,  as  "  pay 
D.  only,"  or  "  pay  D.  for  snoh- 
aud-such  an  account."  Code, 
ss.  8  and  35.  In  the  National 
Banli  V.  suite,  1891,  1  Q.  B.  435  ; 
60  L.  J.  199,    the  Court,  while 
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repealed  and  the  provisions  in  the   Code  substituted  in 
its  place. 

The  39  &  40  Vict.  c.  81,  first  introduced  "  not  negotiable  " 
cheques,  that  is  to  say,  instruments  which  are  freely  trans- 
ferable, but  to  which  a  honaflde  holder  for  value  does  not 
acquire  a  new  and  independent  title,  but  can  only  have  or 
pass  on  such  title  as  his  transferor  possessed  (/c).  This 
provision  must  greatly  lessen,  if  it  does  not  entirely  remove, 
risk  from  theft  or  loss,  as  a  thief  or  finder  can  have  no  title, 
and  therefore  cannot  convey  one. 


The  present 
law  as  to 
crossed 
cheques. 


The  76th  and  six  following  sections  of  the  Code  contain 
the  present  law,  which  seems  to  apply  equally  to  cheques  to 
order  and  to  bearer,  as  the  words  used  a.re  "  a  cheque."  The 
Act  of  1876  expressly  included  both  by  sect.  3. 

Two  parallel  lines  across  the  face  of  a  cheque,  whether 
containing  or  not  the  words  "  and  Co."  and  with  or 
without  the  words  "not  negotiable,"  constitute  a  general 
crossing  {I). 

If  the  name  of  a  banker  be  written  across  the  face  of  a 
cheque,  with  or  without  the  words  "  not  negotiable,"  that 
cheque  is  crossed  specially  and  to  that  banker  (m). 

Either  the  drawer  or  the  holder  may  cross  generally  or 
specially,  and  the  latter  may  convert  a  general  into  a  special 
crossing,  or  add  the  words  "  not  negotiable  "  {n)  if  he  choose, 
when  the  drawer  has  not  done  so.  A  banker,  to  whom 
a  cheque  either  uncrossed  or  crossed  generally  is  sent  for 
collection,  may  cross  it  specially  to  himself  (o) ;  but  a  banker 
alone  can  recross  specially  to  another  banker  for  collection 
a  cheque  already  crossed  specially  (^). 


doubting  whether  a  cheque  to 
order  or  bearer  could  be  rendered 
not  negotiable  otherwise  than  as 
provided  by  the  Code  itself,  s.  76  ; 
held,  that  a  mere  mention  in  the 
crossing  of  the  account  to  be 
credited  was  at  all  events  insuf- 
ficient to  make  it  so.  The  case 
of  BoUett  V.  Pinkett,  L.  R.,  1  Ex. 
Div.  368,  was  more  a  question  of 
parties  than  of  law,  as  the  drawer, 
and  not  the  payee,  was  suing  an 
innocent  holder  for  the  proceeds 
of  a  cheque  that  had  been  stolen, 
and  bore  a  forged  indorsement. 

Qi)  Code,  s.  81,  is  to  the  same 
effect. 

(I)  Code,  s.  76.    It  seems  that 


only  crossed  cheques  can  be 
marked  "  not  negotiable,"  as 
both  this  and  the  following  sec- 
tions 77  (4)  and  81  only  authorize 
the  insertion  or  subsequent  addi- 
tion of  those  words  where  cheques 
are  crossed,  but  it  is  immaterial 
whether  the  crossing  be  general 
or  special. 

(to)  Sect.  76  (2).  The  two 
pai-allel  transverse  lines  seem 
therefore  not  to  be  absolutely 
necessary  in  the  case  'of  a  special 
crossing,  though  it  is  usual  to 
add  them. 

in)  Sect.  77  (1),  (2),  (3),  (4). 

(0)  lb.  (6). 

W  lb.  (5). 
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In  any  other  case  where  a  cheque  is  crossed  specially  to     CHAPTER 
more  than  one  banker,  the  drawee  is  to  refuse  payment  {q),  HI- 

or  he  will  be  liable  to  the  true  owner  for  any  loss  occasioned  Liability  of 
thereby  ;  and  so,  too,  if  he  pay  a  cheque  crossed  generally  banker. 
otherwise  than  to  a  banker,  or  one  crossed  specially  otherwise 
than  to  that  banker,  or  to  his  agent  for  collection,  being  also 
a  banker  (/■). 

Where  a  banker  pays  in  good  faith  and  without  negligence  piotectioa  to 
a  cheque  that  does  not  appear  to  be  crossed,  or  to  have  had  banker. 
the  crossing  obliterated,  or  wrongfully  added  to,  or  altered, 
he  incurs  no  liability,  nor  is  the  payment  to  be  called  in 
question  for  not  having  been  made  either  to  a  banker  or 
to  the  banker  named  in  the  crossing,  or  his  agent  for 
collection  («). 

A  banker  paying  a  crossed  cheque  in  good  faith  and 
without  negligence,  and  with  due  regard  to  the  crossing, 
is  to  be  placed  in  the  same  position  as  if  the  true  owner 
had  been  paid  ;'  and  so,  too,  the  drawer,  if  the  cheque  has 
come  into  the  hands  of  the  payee  {t). 

A  banker  hona  fide  receiving  payment  for  a  customer  of 
a  cheque  crossed  either  generally  or  specially  to  himself, 
shall  not,  in  case  the  customer's  title  to  the  cheque  prove 
defective,  incur  any  liability  to  the  true  owner  of  the  cheque, 
by  reason  only  of  having  received  such  payment  (m). 


(j)  Sect.  79  (1). 

OO  Sect.  79  (2). 

0)  lb. 

(0  Sect.  80. 

(u)  Sect.  82.  See  the  judgment 
of  Lindley,  J.,  in  Matthiessoii  v. 
London  and  Cownty  Banh,  L.  E., 
5  0.  P.  D.  7  (a  case  under  the 
repealed  statute),  as  to  what  con- 
duct of  a  banker  would  amount 
to  more  than  merely  receiving 
such  payment.  In  Kleinwort  w. 
Tloe  Comptoir  D'Meompte  de 
Paris,  1894,  2  Q.  B.  Ibl  ;  63 
L.  J.  674,  the  collecting  bankers 
who  received  the  money  and  paid 
it,  not  to  a  customer,  but  a 
stranger  claiming  under  a  forged 
indorsement,  wei-e  held  liable  for 
a  "  conversion."  In  La  Cave  v. 
TIbe  Credit  Lyonnais,  66  L.  J. 
326;  1897,  1  Q.  B.  148,  where 
the  defendants  were  bankers  in 
London  and  Paris,  a  cheque 
crossed  generally,  drawn  on  the 
London  branch,  was  lost  in  the 


post,  and  presented  at  the  Paris 
branch  (in  which  country  cross- 
ings are  not  recognized)  by  a 
stranger  claiming  under  a  forged 
indorsement.  The  cheque  was 
forwarded  to  the  London  branch, 
who,  suspecting  no  fraud,  debited 
the  drawer's  acount,  credited 
their  Paris  branch,  and  advised 
the  latter  to  pay,  which  they  did. 
It  was  held  that  these  transac- 
tions amounted  to  a-  payment  in 
England  to  be  governed  by  Eng- 
lish law,  that  the  defendants 
were  but  one  bank,  and  having 
paid  as  drawees  to  themselves  as 
collecting  bankers,  not  for  a  cus- 
tomer, but  for  a  stranger,  were 
liable  to  the  true  owner  for  a 
conversion.  So  a  banker,  if  he 
have  no  notice  of  a  trust,  is 
entitled  to  set  off  money  received 
for  his  customer  against  an  over- 
draft, or  a  balance  on  one  account 
against  an  overdraft  on  another. 
Thomson   v.    Clydesdale    Banh, 
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Crossing  is  a 
material  part. 


Dividend 

warrants. 


A  person  taking  a  crossed  cheque  marked  "  not  nego- 
tiable" has  not,  nor  can  he  give,  a  better  title  than  his 
transferor  had  (x). 

The  crossing  constitutes  a  material  part  of  the  cheque, 
and  no  one  may  obliterate  it,  or  add  to  it  or  alter  it,  save  as 
authorized  by  the  Code  (y). 

Warrants  for  the  payment  of  diyidends  may  be  crossed 
like  cheques,  and  with  the  same  results  (s).  They  are 
frequently  transferred  by  indorsement  and  delivery  like  bills, 
and  any  usage  relating  to  them  remains  unaffected  by  the 
Code  (a). 

Postal  orders.  Orders  for  a  small  amount,  not  exceeding  20s.,  are  now 
issued  payable  on  demand  at  any  time  within  three  months 
(or  later  on  payment  of  a  commission)  at  any  post  oflBce. 
No  stamp  is  required,  but  a  poundage  duty  is  paid,  together 
with  the  principal  sum  at  the  time  of  issue.  The  sender 
must  fill  in  the  payee's  name,  and  one  or  other  of  these 
two  the  name  of  the  office  where  it  is  to  be  payable.  They 
may  be  crossed  either  generally  or  specially.  Forgery  or 
fraudulent  alteration  is  felony ;  and  if  the  order  be  cut, 
defaced,  or  mutilated,  or  any  erasure  or  alteration  be  made, 
payment  may  be  refused.  A  banker  receiving  payment 
for  a  principal  on  any  such  order  or  document  purporting 
to  be  such  order,  is  not  thereby  rendered  liable  to  any  one 
except  his  principal,  but  this  protection  does  not  extend  to 
the  latter  (b). 

As  we  have  already  seen,  the  holder  of  a  cheque  cannot 
enforce  payment  from  the  bank,  and  he  practically  takes  it 


The  Cheque 
Bank. 


1893,  Ap.  Ca.  282  ;  Coleman  v. 
Bucks  and  Oxon.  Banli,  1897,  2 
Cha.  243  ;  and  s.  82  in  no  way 
curtails  this  right.  Clarlte  v. 
London  and  County  Banlt,  1897, 
1  Q.  B.  552  ;  66  L.  J.  354.  As  to 
a  "  customer "  see  Matthews  v. 
Brown,  10  T.  L.  R.  386. 

{x)  Sect.  81.  It  is  believed 
that  this  is  the  only  case  in  which 
a  holder  in  due  course  does  not 
get  a  new  and  independent  title, 
and  have  every  presumption  as  to 
the  liability  of  antecedent  parties 
irresistibly  drawn  in  his  favour. 

Qy)  Sect.  78.  An  alteration, 
therefore,  in  the  crossing  may 
avoid  the  instrument  (sect.  64), 


and  if  made  fraudulently  subject 
the  person  so  doing  to  the  penal- 
ties on  forgery.  See  24  &  25  Vict. 
c.  98,  s.  22.  Though  Code,  s.  64, 
does  not  mention  the  crossing  of 
a  cheque  in  recapitulating  the 
material  parts  of  a  bill. 

(^)  Sect.  95. 

(fi)  Sect.  97  (3)  (d). 

(i)  43  &  44  Vict.  c.  33;  amended 
and  extended  to  British  foreign 
dominions  by  46  &  47  Vict.  c.  68. 
A  banker  receiving  post  office 
orders  from  a  customer  has  no 
better  title  to  the  proceeds  when 
cashed  than  the  customer,  and  is 
liable  to  the  true  owner  for  them. 
Fine  Art  Soeiety  v.  Union  Bank, 
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on  the  faith  of  the  drawer's  solvency,  or  of  other  parties    CHAPTER 

thereto  (c).    The  object  of  the  Cheque  Bank  Company  was  l^^- 

to  make  it  morally  certain  that  a  cheque  drawn  on  them 

would  not  be  dishonoured  for  want  of  funds.      To  effect 

this  the  contract  between  them  and  their  customers  differs 

from  the  ordinary  one,  inasmuch  as  it  is  stipulated  that 

cheques  shall  not  be  drawn  upon  them  save  upon  their 

own  blank  forms  issued  for  that  purpose,  each  of  which 

notifies  the  maximum  amount  for  which  it  may  be  drawn. 

As  these  forms  are  not  issued  until  funds  to  meet  them  have 

been  deposited  with  the  bank,  and  those  funds  can  only  be 

drawn  out  by  using  the  forms,  it  follows  that  funds  must  be 

lying  at  the  bank  ready  to  meet  each  outstanding  form. 

Accordingly,  it  is  found  that  they  pass  readily  even  in 

places  where  the  drawer  is  not  known,  and  afford  a  great 

convenience  to  those  away  from  home. 

Cheques  are  not  accepted,  hence  the  holder  cannot  sue  the  Summary  of 
bank.     The  drawer  is  not  discharged  by  the  holder's  failure  <=hief  points 
to  present  in  due  time,  unless  the  bank  fail.    Notice  of  dis-  bet!ween^^°^ 
honour  to  the  drawer  is  rarely  legally  necessary,  as  absence  cheques  and 
of  effects  in  the  drawee's  hands,  the  almost  universal  cause  bills. 
of  dishonour,  excuses  it,  as  does  countermand  of  payment  {d). 
They  must  be  drawn  on  a  banker,  and  payable  on  demand, 
and  are.  generally,  though  not  necessarily,  inland.     And 
finally  the  banker  is  protected  against  a  forged  or  unautho- 
rized indorsement  of  a  draft  on  him  to  order  on  demand. 


17Q.B.  D.705.  The  banker  may 
sign  the  receipt  clause  instead  of 
the  payee. 

(c)  To  issue  the  cheques  ac- 
cepted, so  that  the  holder  could 
sue  the  bank,  would  probably  be 
an  infringement  of  the  Bank 
Charter  Acts.  See  post.  Chapter  V. 


(d')  It  may  be  extremely  advis- 
able to  give  it,  however,  as  it, 
or  the  facts  that  dispense  with 
it,  must  be  alleged  in  the  special 
indorsement  on  the  statement  of 
claim.  Fruhaufy.  Grosreiwr,  61 
L.  J.  Q.  B.  717. 


B.B.B. 
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A  MERE  acknowledgment  of  a  debt  does  not  amount  to 
a  promissory  note. 

Such  an  acknowledgment  is  frequently  made  in  an 
abbreviated  form,  thus, 

London,  1st  January,  1866. 

lOU  £100. 

CD. 


Mr.  A.  B. 


An  acknowledgment  of  a  debt  in  this  form  is  called  an 
I  0  TJ.  It  is  evidence  of  an  account  stated,  but  not  of 
money  lent  (a). 

Requires  no         Not  amounting   to    a  promissory  note  (Z>),   and  being 
stamp.  merely  evidence  of  a  debt  due  by  virtue  of  some  antece- 

dent contract,  it  requires  no  stamp  (c).  Nor  indeed  is  a 
stamp  required  for  any  instrument  which  is  merely  an 
acknowledgment  of  money  deposited  to  be  accounted  for  J!  and 
not  a  receipt  for  money  antecedently  due  {d).      Therefore 


(a)  Fesenmayer  v.  Adcoclt,  16 
M.  &  W.  449. 

(J)  But  if  the  consideration  be 
stated,  it  has  been  held  in  Ame- 
rica to  be  a  promissory  note. 
Fleming  v.  Bwge,  6  Alabama, 
373. 

(c)  Fislier  v.  Leslie,  1  Esp.  425  ; 
Israel  v.  Israel,  1  Camp.  499  ;  10 
R.  R.  737  ;  Cliilders  v.  Boulnois, 


D.  &  R.  N.  P.  0.  8 
Westbrook,  8  M.  &  W.  412. 

(d)  ToviMns  v.  Ashby,  6  B.  & 
C.  541  ;  9  D.  &  R.  543  ;  1  M.  & 
M.  32  ;  Casborne  v.  Button,  Sel- 
wyn's  N.  P.,  12th  ed.,  426  ;  Payne 
V.  Jenkins,  4  C.  &  P.  324 ; 
34  R.  K.  809  ;  HopUns  v.  Abbott, 
L.  R.,  19  Eq.  222. 
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a  paper  stating  that  the  party  signing  it  had  certain  bills     CHAPTER 

in  his  hands,  which  he  held  to  get  discounted  or  return  ^^- 

on  demand,  requires  no  stamp  (e). 

But  if  the  I  0  U  contain  an  agreement  that  it  is  to  be  Unless  it 
paid  on  a  given  day  or  on  demand,  it  will  be  a.  promissory  amount  to  a 
note,  and  must  be  stamped  as  such.     And  if  the  contracting  '^°^^°^  agree- 
words  be  such  as  to  make  it  not  a  promissory  note,  but  an 
agreement,  it  must  be  stamped  accordingly  (/),  unless  it  be 
under  5/.  in  amount  {g). 

The  following  instrument  was  held  to  be  a  mere  I  0  U, 
not  to  be  a  promissory  note,  and  to  require  no  stamp  : 
"  1839,  Nov.  11,  I  0  U  forty-five  pounds  thirteen  shillings, 
which  I  borrowed  of  Mrs.  Melanotte,  and  to  pay  her  five 
per  cent,  till  paid  "  (A).  An  instrument  in  this  form,  "  I 
owe  Mr.  John  Gould  the  sum  of  200L  for  value  received," 
requires  no  stamp  (*). 

It  is  conceived  that  a  mere  I  0  U,  given  by  a  surety 
for  the  debt  of  another  man,  is  void  by  the  Statute  of 
Frauds  (/<;).  But  perhaps  the  Mercantile  Law  Amendment 
Act  (19  &  20  Vict.  c.  97,  s.  3),  which  removes  the 
necessity  of  the  consideration  appearing  in  writing,  may 
obviate  the  objection  (I). 

An  I  0  U  ought    regularly    to    be    addressed    to    the  Need  not  be 
creditor  by  name  ;   but  though  not  addressed  to  any  one  addressed  to 
it   will    be    evidence    for    the    plaintiff   if   produced   by  the  creditor. 
him  {m).    This  rule  was  convenient  and  safe.     For,  before 
the  alteration  of  the  law  making  parties  to  the  action  com- 
petent witnesses,  if  the  I  0  XJ  were  given  (as  it  often  is) 
when  no  one  but  the  plaintiff  and  defendant  were  present, 
it  would  have  been  impossible  for  the  plaintiff  to  prove 


(e)  Millettv.SutcJuso/i,3C.  & 
P.  92  ;  7  B.  &  C.  639  ;  Laiigdaa 
V.  Wilson,  2  Man.  &  B.  10  ;  WU- 
Uamsoii  V.  Bennett,  2  Camp.  417  ; 
Home  T.  Bedfearn,  4  Bing.  N.  C. 
433  ;  6  Scott,  260. 

(/)  Brnohs  v.  ElUns,  2  M.  & 
W.74. 

(y)  Means  v.  Phillpotts,  9  C.  & 
P.  270  ;  23  Vict.  c.  1.5  ;  33  &  34 
Vict.  c.  97,  Sched. 

(/t)  Melanotte  v.  Teasdale,  13 
M.  &  W.  216  ;  Smith  v.  Smith,  1 
F.  &  F.  539. 

(i)  Gould  V.  Coomis,  14  L.  J., 
C.  P.  175  ;  1  C.  B.  543. 


(70  So  held  by  the  Court  of 
Exchequer  in  1845.  Admitted 
by  counsel  to  be  so.  And  see 
Gould  v.  Coombs,  14  L.  J.,  C.  P. 
175  ;  1  C.  B.  550. 

©  An  I  0  U  jointly  signed  by 
debtor  and  surety  was  held  evi- 
dence of  a  joint  account  stated 
with  creditor.  BueJt  v.  Hurst, 
L.  K,  1  C.  P.  297. 

(m)  OurUs  v.  Richards,  1  M. 
&  G.  46  ;  1  Scott,  N.  R.  155  ; 
Douglas  \.  Holme,  12  A.  &  E.  146  ; 
Fisher  V.  Leslie,  1  Esp.  427 ; 
Fesenmayer  v.  Adooch,  16  M.  & 
"W.  449. 

3—2 
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CHAPTER     how  lie  became  possessed  of  it ;    but  if  the  I  0  TJ  were^ 
^^-  given  to  a  third  party  the  defendant  had  ordinarily  the 


means  of  proving  it. 

Bill  to  dis-  It  has  been  held  that  a  bill  in  equity  would  lie  to  discover 

sSeraSon"    *    '"^^^'^^s'-"  an  I  0  U  were  given  for  a  gaming  debt  {n). 

To  restrain  an       There  are  cases  where  the  Court  will  restrain  an  action  on 
action.  an  I  0  -[7.(0). 

00  Wilkinson  r.  L'Uavgiei;  2  («)  Quarrierv.f!oUton,121j.J., 

Y.  &  Col.  366.  Ch.  57  ;  6  Jar.  959. 
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OF  THE  CAPACITY,  AUTHOEITY,  AND  LIABILITY  OF 
CONTRACTING  PARTIES  TO  A  BILL  OE  NOTE. 
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Who  may  Contract 

Signature  essential  to  Lia- 
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Agents        .... 

Sozo  appointed    . 
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When  Authority  may  he  in- 
ferred    .... 

To  draw  and  to  indorse 

Tilien  admitted   . 
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authorized Signature 
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required  .... 
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Capacity,  Autliority,  and 


CHAPTEE 
V. 

Who  may 
contract. 


Signature 
essential  to 
liability. 


Agents, 


Joinder  of  Claims  against  .  66 
Delivery     after     Indorser's 

Death  .  .  .  .67 
Indorsement      ly     one     of 

several  Executors  .  .  67 
Personal  Liability  on  a  Bill  67 


Infaitts 
Infants'  Relief  Act 
Persons    under    undue 

Intluence     . 
Lunatics  .... 
Persons  Drunk 
Married  Women     . 
Married  Women's  Property 

Act         .         .         .         . 
Convicted  Pelons  . 


AlIENS       .         .         .         .79 
Corporations  aito  Bank- 
ing COMPAIflES       .         .  79 
Banh  of  England        .         .  81 
Banhs  of  not  more  than  Ten 

Partners.  .  .  .83 
Banks  of  more    than   Ten 

Partners.  .  .  .83 
Joint-Stock  Companies  .  83 
At  Common  Laiu  .  .83 
Joint-Stock  Companies  under 

1  &%  Vict.  c.  110  .  .  85 
Joint-Stock  Companies  under 

subsequent  Acts        .         .  85 
Persons   acting    in    an' 
Opficiai  Capacity       .  86 


Capacity  to  incur  liability  as  a  party  to  a  bill  or  note  is 
co-extensive  with  capacity  to  contract ;  hence,  in  general, 
corporations,  unless  specially  authorized  so  to  do,  infants, 
lunatics,  married  women  not  having  a  separate  estate, 
cannot  become  liable  as  parties.  Code,  s.  22.  But  when 
a  bill  is  drawn  or  indorsed  by  an  infant,  or  by  a  corpora- 
tion, not  so  authorized,  the  holder  is  entitled  to  enforce 
payment  against  other  parties  to  the  bill  (a). 

No  person  is  liable  as  drawer,  indorser,  or  acceptor,  or 
maker  of  a  bill,  or  note,  unless  he  has  signed  it  as  such  ; 
but  signing  a  trade  or  assumed  name  is  as  binding  as 
a  man's  real  name  ;  and  signing  the  name  of  a  firm  is 
equivalent  to  the  signature  by  the  person  writing  it  of  the 
names  of  all  the  partners  (J). 

The  signature  need  not  be  by  the  man  himself,  it  may 
be  written  by  the  hand,  or  even  in  the  name  of  a  duly- 
qualified    agent,  for  whatever   a    man    may  do    himself 


(a)  Code,  s.  22  (2).  They  may 
be  channels  to  convey  title  and 
liability,  though  not  to  originate 
it,  as  the  section  makes  no  men- 
tion of  acceptance,  the  primary 
contract  on  a  biU,  and  hence  by 
inference  excludes  the  making, 
the  primary  contract  on  a  note. 
Married  women  again  are  omitted, 
as  if  they  possess  a  separate  es- 
tate, their  contiacts  priind  facie 
relate  to  that,  and  if  they  do  not. 


they  can  only  act  as  agents  for 
their  husbands.  An  infant  in  the 
Scotch  law  is  termed  a  minor. 

(J)  Code,  s.  23.  If  he  have 
authorized  another  to  accept  in 
that  other's  name  that  will  bind 
him,  though  his  own  do  not 
appear.  Lindus  v.  Bradwell,  5 
C.  B.  583.  As  to  the  liability  of 
a  transferor  by  delivery,  see  post, 
the  Chapter  on  Transfer. 


Lialility  of  ContracMnff  Parties. 

(except  in  virtue  of  a  delegated  authority)  he  may  do  by 
his  agent  (c). 
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No  particular  form  of  appointment  is  necessary  to  enable  how 
an  agent  to  draw,  indorse  or  accept,  or  make  bills  or  notes,  appointed. 
so  as  to  charge  his  principal ;  he  may  be  specially  appointed 
for  this  purpose,  or  derive  his  power  from  some  general  or 
imphed  authority.  And  it  is  important  to  see  that  the 
ostensible  do  not  exceed  the  actual  authority,  for  if  the 
principal's  representations  or  acts  give  to  the  agent 
the  appearance  of  an  authority  larger  than  the  agent 
actually  possesses,  the  principal  may  be  bound  by  such 
of  the  agent's  acts  as,  although  beyond  the  line  of  the 
agent's  actual  authority,  are  still  within  the  margin  of 
the  ostensible  or  apparent  authority.  And  this,  on  the 
established  and  elementary  principle,  that  untrue  repre- 
sentations, on  the  faith  of  which  a  man  induces  a  third 
person  to  act,  bind  the  party  making  them. 

Subsequent  recognition  of  an  agent's  acts  is  equivalent  to  liatification. 
previous  authority  ;  provided  the  agent,  when  he  acted, 
assumed  to  act  as  agent  (d). 

General  authorities  to  transact  business,  and  to  receive 
and  discharge  debts,  do  not  confer  upon  an  agent  the 
power  of  accepting  or  indorsing  bills,  so  as  to  charge  his 
principal  («).     And  special  authorities  to  accept  or  indorse 


(c)  Code,  8.  91.     CviiilrVs  case, 

9  Rep.  75  ;  LinduB  v.  Bradwell, 
5  C.  B.  583.  Disqualifications 
for  contracting  on  a  person's  own 
account  are  not  necessarily  dis- 
qualifications for  contracting  as 
agent  for  another  ;  for  an  agent 
is  considered  as  a  mere  instru- 
ment :  therefore  infants,  married 
women,  persons  attainted,  out- 
lawed, or  excommunicated,  aliens 
and  other  persons  labouring  under 
disabilities,  may  be  agents.  Co. 
Lit.  52  (a).  An  infant,  though  he 
may  be  a  private,  cannot  be  a 
public,  attorney  at  law  to  conduct 
suits.  Ibid.  128  (a);  Mir.  C.  2, s. 21. 

(d,')  Viner's  Ab.  Ratihabition  ; 
Saunderson  v.  Griffiths,  5  B.  &  C. 
909  ;  D.  &  R.  643  ;  Vere  v.  Ashli/, 

10  B.  &  C.  288  ;  34  R.  R.  408.  See 
the  law  of  Ratihabition  discussed 
in  Wilson  v.  Trnnvion,  6  M.  &  G. 
236,  which  is  the  leading  case  on 
the  subject.    See  also  Ancona  v. 


Marlis,  31  L.  J.,  Exch.  163  ;  7 
H.  &  N.  686.  In  America  it  has 
been  held  that  ratihabition  will 
not  relieve  the  agent  from  personal 
liability  on  a  promissory  note 
once  incurred.  JRossiter  v.  Jtoss-i- 
ter,  8  Wendell,  494.  A  forged 
signature  cannot  be  ratified.  Brooh 
V.  Hooh,  L.  R.,  6  Ex.  89  ;  40 
L.  J.,  Ex.  50  ;  but  the  Code,  s.  24, 
impliedly  recognizes  the  possible 
ratification  of  any  unauthorized 
signature  not  amounting  to  for- 
gery. To  constitute  forgery  the 
act  must  be  committed  with  a 
fraudulent  intent.  Bla.  Com.  iv., 
247  ;  vi.,  chap.  5,  iii. 

(e)  Hogg  v.  S'lmitli.  1  Taunt. 
347  ;  9  R.  R.  788,  and  Hay  v. 
Ooldsmid,  there  cited  ;  Murray  v. 
East  India  Company,  5  B.  &  Aid. 
204  ;  24  R.  E.  325  ;  and  see 
Howard  v.  Baillie,  2  H.  Bla.  618  ; 
3  R.  R.  531  ;  Gardner  v.  Baillie, 
6  T.  R.  .591  ;  3  E.  R.  531,  538  ; 
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CHAPTER     are  construed  strictly.    A.  B.,  who  carried  on  business  on 
^-  his  own  account,  and  also  in  partnership,  went  abroad,  and 

gave  to  certain  persons  in  this  country  two  powers  of 
attorney ;  by  the  first  of  which,  authority  was  given  for 
him,  and  in  his  name  and  to  his  use,  to  do  certain  specific 
acts  (and,  amongst  others,  to  indorse  bills,  &c.),  and 
generally  to  act  for  him,  as  he  might  do  if  he  were  present ; 
and,  by  the  second,  authority  was  given,  "  for  him,  and  on 
his  behalf,  to  accept  bills  drawn  on  him  by  his  agents  or 
correspondents."  0.  D.,  one  of  A.  B.'s  partners  (and  who 
acted  as  his  agent),  in  order  to  raise  money  for  payment  of 
the  creditors  of  the  joint  concern,  drew  a  bill  which  the 
attorney  accepted  in  A.  B.'s  name  by  procuration.  In 
action  against  A.  B.,  by  the  indorsee  of  the  bill,  held,  first, 
that  the  right  of  the  indorsee  depended  upon  the  authority 
given  to  the  attorney  ;  secondly,  that  the  power  applied 
only  to  A.  B.'s  individual,  and  not  to  his  partnership 
affairs  ;  thirdly,  that  the  special  power  to  accept  extended 
only  to  bills  drawn  by  an  agent  in  that  capacity  ;  and  that 
C.  D.  did  not  draw  the  bills  in  question  as  Rgent,  but  as 
partner ;  and,  lastly,  that  the  general  words  in  the  power 
of  attorney  were  not  to  be  construed  at  large,  but  as  giving 
general  powers  for  the  carrying  into  effect  the  special 
purposes  for  which  they  were  given  (/).  An  authority  to 
indorse  bills  remitted  to  the  principal,  gives  no  power  to 
indorse  a  bill  which  the  principal  could  not  have  indorsed 
without  a  fraud,  and, such  an  indorsement  conveys  no  title 
even  to  a  holder  in  due  course  {g).  It  would  be  otherwise 
had  the  principal  himself  indorsed  Qi). 

^lie°  An  authority  is  often  implied  from  circumstances ;  as  if 

be  inferred"'^  the  agent  has  formerly  been  in  the  habit  of  drawing, 
accepting  or  indorsing  for  his  principal,  and  his  principal 
has  recognized  his  acts.  Thus,  to  an  action  against  an 
acceptor  of  a  bill,  the  defence  was,  that  the  drawer  had 
forged  the  acceptor's  signature,  in  answer  to  which  it 
was  proved  that  the  defendant  had  previously  paid  such 


Kilgour  v.  Finlayion,  1  H.  Bla. 
155  ;  Hay  v.  Goldsmid,  2  Smith's 
Eep.  79  ;  9  R.  R.  790  ;  EsdaUe  v. 
Lawiuzc,  1  Y.  &  Col.  394  ;  In  re 
Cunninghavi  ^  Co.,  35  Ch.  D.  532  ; 
57  L.  J.,  Ch.  .169  ;  Odell  v.  Cor- 
■niaok,  19  Q.  B.  D.  223  ;  .56  L.  J., 
Q.  B.  463.  But  where  an  agent 
managed  a  business  and  acted 
ostensibly  as  principal,  it  was  held 
that  he  could  bind  his  principal 


by  accepting  a  bill,  even  though 
expressly  forbidden  so  to  do.  JEd- 
munds  v.  Bushell,  L.  R.,  1  Q.  B. 
97  ;  35  L.  J.,  Q.  B.  21. 

(/)  Attwood  V.  Runnings,   7 

B.  &  G.  273  ;  1  M.  &  R.  78  ;  31 
R.  R.  194.  See  Banlt  of  Bengal  v. 
WCleod,  7  Moore,  P.  C.  C.  35. 

0)  Feani  v.  Filica,  14  L.  J., 

C.  P.  15;  7M.&G.513. 
Qi)  Ibid. 
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acceptances ;  and  this  was  held  proof  of  authority  to  the     CHAPTER 
drawer  (V).  ^- 


"  It  may  be  admitted,"  says  Tindal,  C.  J.,  "  that  an  To  draw  and 
authority  to  draw  does  not  import  in  itself  an  authority  to  iidorse. 
indorse  bills ;  but  still  the  evidence  of  such  authority  to 
draw  is  not  to  be  withheld  from  the  jury,  where  they  are 
to  determine  on  the  whole  of  the  evidence,  whether  an 
authority  to  indorse  existed  or  not "  (k).  And  therefore, 
from  the  facts  that  the  defendants'  confidential  clerk  had 
been  accustomed  to  draw  cheques  for  them,  that  in  one 
instance  they  had  authorized  him  to  indorse,  and  in  two 
other  instances  had  received  money  obtained  by  his 
indorsing  in  their  name,  a  jury  was  held  warranted 
in  inferring  that  the  clerk  had  a  general  authority  to 
indorse  (/). 

The  acceptance  of  a  bill  drawn  by  procuration  is  an  when  ad- 
admission  of  the  agent's  authority  to  draw,  but  no  admis-  mitted. 
sion  of  his  authority  to  indorse,  though  the  indorsement 
were  on  the  bill  at  the  time  of  acceptance  (m). 

A  forged  or  unauthorized  signature  is  wholly  inoperative.  Effect  of  a 
and  gives  no  right  to  retain  or  discharge  the  bill,  or  enforce  forged  or 
payment  thereof,   unless   the  party,   against   whom  such  "^natur"^ 
right  is  sought,  be  precluded  from  setting  up  the  forgery  or 
want  of  authority  (re). 

Where  a  person  signs  as  drawer  or  indorser,  or  acceptor  when  agent 
or  maker,  of  a  bill,  or  note,  adding  words  indicating  that  liable. 


(Q  Barher  v.  Gingell,  3  Esp. 
60  ;  Llewellyn  v.  WincJtworth,  13 
M.  &  W.  598  ;  Cash  v.  Taylor, 
Lloyd  &  Welsby,  178  ;  8  L.  J., 
K.  B.  262.  But  paying  on  one 
forged  signature  is  no  estoppel  in 
the  case  of  a  second  forged  sig- 
nature. Morris  v.  JBethell,  L.  E., 
5  C.  P.  47. 

(Ji)  Prescott  V.  Flynn,  9  Bing. 
19  ;  2  Moo.  &  Sc.  22  ;  35  E.  E.  508. 

(0  Ibid. 

('«)  Mobinson  v.  Yarrow,  7 
Taunt.  455  ;  1  Moo.  150  ;  18  E.  R. 
537.  See  the  Chapter  on  Accept- 
ance.   Code,  s.  54  (2)  b. 

(ri)  Rolai-tsM.Tucher,  16  Q.B. 
560  ;  Fearn  v.  Mlica,  7  M.  &  G. 
613;  14  L.  J.,  C.  P.  15;  Code, 
8. 24.   The  other  provisions  of  the 


Code  to  which  section  24  is  subject 
seem  to  be  section  60,  protecting 
bankers  paying  drafts  to  order 
on  demand  of  which  the  indorse- 
ment is  forged  ;  section  54,  defin- 
ing the  contract  of  the  acceptor, 
who  is  estopped  from  denying  to 
a  holder  in  due  course  the  exist- 
ence of  the  drawer,  his  capacity 
and  authority  to  draw,  and  the 
genuineness  of  his  signature  ;  and 
section  55  (2),  defining  the  con- 
tract of  an  indorser  who  is 
estopped  as  to  signature  of  the 
drawer  and  all  indorsements  pre- 
vious to  his  own.  The  agent 
himself,  however,  may  be  liable 
on  an  implied  warranty  of  autho- 
rity, see  post,  or  perhaps  under 
section  56. 
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CHAPTER     he  signs   for  a  principal,  or  as   executor,  &c.,  he  is  not 
^-  personally  liable  thereon ;  but  the  mere  addition  of  the 

words  agent  or  executor  is  not  sufficient  to  free  him  from 
liability  (o). 

Ambiguous  In  determining  whether  a  signature  on  a  bill  or  note  is 

signature.         that  of  the  principal,  or  that  of  the  agent  who  wrote  it, 

the  construction  most  favourable  to  the  validity  of  the 

instrument  shall  be  adopted  {p). 

Unauthorized  The  unauthorized  indorsement  of  bills  or  notes,  there- 
delivery,  fore^  gives  no  title,  unless  the'  party  against  whom  it  is 
sought  to  enforce  them,  be  estopped  from  setting  up  that 
fact ;  but  the  unauthorized  delivery  of  bills  or  notes  pay- 
able to  bearer,  gives  a  holder  in  due  course  a  claim  on  the 
other  parties  {q). 

But  in  any  case,  if  the  transferee  know  that  the  transferor 
has  no  right  to  pass  the  bills,  he  can  acquire  no  property  in 
them.  Thus,  where  the  plaintiff  indorsed  bills  to  A.  B. 
specially  in  this  form,  "  Pay  A.  B.  or  order,  for  account  of 
plaintiffs,"  and  A.  B.  pledged  the  bills  with  defendant  for 
his  private  debt,  it  was  held,  that  the  defendant  took  them 
with  sufficient  notice  that  they  did  not  belong  to  A.  B., 
and  that  defendant  was  liable  to  plaintiffs  in  an  action  of 
trover  (r). 

Pledging.  An  agent,  who  receives  a  bill  for  the  purpose  of  getting 

it  discounted,  has  no  right  to  pawn  it  for  a  sum  smaller  than 
the  amount  of  the  bill,  minus  the  discount,  for  his  employer 


(o)  Probably  the  words  "  as 
agent  only "  or  "  as  executor 
only,"  would  be  sufficient  to  nega- 
tive his  personal  liability.  The 
usual  term  to  employ  in  an  in- 
dorsement by  an  agent  is  "  sans 
recmrs"  or  "without  recourse," 
"  to  me  "  being  understood.  Code, 
s.  26  (1). 

(^)  Code,  s.  26  (2).  For  in- 
stance, a  bill  cannot  be  accepted 
(except  for  honour)  by  any  other 
person  than  the  drawee.  Nicliols 
T.  Diamond,  9  Ex.  157.  Code, 
ss.  6  and  17.  Hence  the  pre- 
sumption most  favourable  to  the 
instrument  would  be,  in-the  case 
of  acceptance  by  agency,  that  the 
signature  was  that  of  the  princi- 
pal, as  otherwise  the  acceptance 
would  be  void.  But  the  agent 
may  be  personally  liable,  possibly 


under  s.  56,  or  on  the  implied 
warranty  of  authority.  Fearn  v. 
Filica,  7  M.  &  G.  513  ;  14  L.  J. 
15.  An  agent  who  exceeds  his 
authority  in  negotiating  an  over- 
due bill  conveys  no  other  title 
than  that  which  he  himself  had. 
Lee  V.  Zagury,  8  Taunt.  114  ;  1 
Moo.  556  ;  19  R.  R.  476  ;  Code, 
s.  36  (2).  See  post,  Chapter  on 
Transfer. 

(?)  Bayley,  106  ;  Miller  v. 
Race,  1  Burr.  452  ;  Lawson  v. 
Weston,  4  Esp.  56  ;  Raphael  v. 
Banh  of  England,  17  C.  B.  161. 
See  Chapter  XI.  on  Transfer. 

(?•)  Treuttell  t.  Barandon,  8 
Taunt.  100;  1  Moo.  543.  See 
the  subject  of  restrictive  indorse- 
ments more  fully  treated  in  the 
Chapter  on  Transfer. 
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may,  by  the  pawnee's  detention  of  the  bill,  or  by  his  change    CHAPTER 
of  residence,  or  by  its  further  negotiation,  be  prevented  ^^- 

from  raising  on  the  bill  its  full  value,  and  yet  be  exposed 
to  pay  its  full  amount  to  a  subsequent  holder  in  due 
course. 

An  agent  or  bill  broker,  intrusted  to  discount,  has  no  Bill  brokers. 
right  to  pledge  the  bill  as  a  security  for  money  previously 
due  from  himself.  And  it  is  very  doubtful  whether  an  usage 
entitling  him  to  do  so  would  be  legal  (s).  Prima  facie,  a  bill 
broker  has  no  right  to  pledge  "the  bills  of  his  different 
customers  in  one  mass,  for  that  might  subject  a  bill  to  a  lien 
beyond  the  amount  advanced  upon  it.  But  the  usage  of 
a  particular  district  may  enlarge  the  authority  of  a  bill 
broker,  and  give  him  a  right  to  pledge  the  bills  of  different 
customers  in  one  mass  {f).  Such  is  the  usage  of  bill  brokers 
in  the  city  of  London,  and  it  is  not  an  unreasonable  one, 
for  although  it  may  occasionally  be  attended  with  incon- 
venience, yet,  on  the  other  hand,  the  bill  broker  may  often 
raise  money  on  a  large  scale  on  better  terms  than  on  a 
small  one,  or  discount,  with  other  bills,  bills  which  alone 
could  not  be  discounted  at  all  (u). 

A  signature  by  procuration  operates  as  notice  of  a  limited  Procuration. 
authority  in  the  agent,  and  the  principal  is  only  bound  if 
the  agent  was  acting  within  his  authority  ;  hence,  if  an 
oflFer  to  accept,  or  draw,  or  indorse,  be  made  by  an  agent, 
the  holder  may  and  should  require  the  production  of  his 
authority,  and  if  satisfactory  authority  be  not  produced, 
may  treat  the  bill  as  dishonoured.     "A  person  taking  an 


When  the 
production  of 
an  agent's 
authority  may 
be  required. 


(s)  Haynea  v.  Fniiter,  2  C.  &  M. 
237  ;  39  R.  R.  765. 

(f)  Foster  v.  Pearson,  1  C,  M. 
&  R.  U9  ;  5  Tyr.  255. 

(m)  "A  bill  broker  is  not  a 
person  known  to  the  law  with 
certain  prescribed  duties,  but  his 
employment  is  one  which  depends 
entirely  on  the  course  of  dealing." 
Foster  v.  Pearson,  1  C,  M.  &  R. 
849.  But  in  a  recent  case  this 
very  usage  was  relied  on  to  show 
that  the  bankers  must,  under  the 
circumstances,  be  taken  to  have 
had  notice  that  the  securities 
might  not  be  the  property  of  the 
pledger,  and  should  have  enquired 
into  his  authority  so  to  deal  with 
them  ;  the  banker's  title  being 
thus  affected   with    notice,  the 


question  of  negotiability  became 
immaterial,  and  the  true  owner 
was  held  entitled  to  redeem  them 
on  repayment  to  the  bank  of  the 
amount  actually  advanced  to  him 
by  the  broker.  Sheffield,  Lord  v. 
London  and  Joint-StoeU  Banh, 
L.  R.  13  App.  Cas.  333.  But  in 
London  and  Joint-Stocli  Banh  v. 
Simmons,  L.  R.,  1892,  A.  C.  201, 
the  pledgee  of  negotiable  instru- 
ments, who  took  in  good  faith  and 
for,  value,  was  held  to  have  a  new 
and  independenttitle  even  though 
he  made  no  enquiry.  See,  too, 
VeiuiUcsY.  Baring,  1892,  3  Cha. 
527  ;  61  L.  J.  609  ;  and  Bentinoh 
V.  London  and  Joint-Stoeh  Banh, 
1893,  2  Cha.  120. 
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acceptance  importing  to  be  by  procuration,"  says  Mr. 
Justice  Bayley,  "ought  to  exercise  due  caution,  for  he 
must  take  it  upon  the  credit  of  the  party  who  assumes  the 
authority  to  accept,  and  it  would  be  only  reasonable  pru- 
dence to  require  the  production  of  that  authority  (x).  It 
has  been  doubted  whether,  in  any  case,  a  holder  is  bound 
to  acquiesce  in  an  acceptance  by  an  agent,  on  the  same 
principle  that  it  has  been  held  that  a  purchaser  is  not  bound 
to  accept  a  conveyance  to  be  executed  by  a  power  of 
attorney,  viz.  that  it  will  multiply  the  proofs  necessary 
to  sustain  his  title  (y). 

The  authority  of  an  agent  will  be  presumed  to  continue 
till  due  notice  of  its  revocation  has  been  given  ;  and  such 
notice  should  be,  as  to  strangers,  by  publication  in  the 
Gazette;  and,  as  to  customers  and  correspondents,  by 
express  individual  communication  (s). 

A  mere  agent  cannot  delegate  his  authority,  unless 
specially  authorized  so  to  do  (a). 

The  effect  of  notice  to  an  agent  of  an  infirmity  in  the  title 
to  a  bill  of  exchange  which  he  receives  for  his  principal 
will  be  discussed  in  "the  Chapter  on  Consideration. 

An  agent  will  be  personally  liable  to  third  persons  on 
his  drawing,  indorsing  or  accepting,  unless  he  either  sign 
his  principal's  name  only,  or  expressly  state  in  writing 
his  ministerial  character,  and  that  he  signs  only  in 
that   character :    "  unless "   to   use    the    words    of   Lord 


(x)  Code,  s.  25  ;  Attwood  v. 
Munnings,  7  B.  &  C.  278  ;  1  M. 
&  K.  79  ;  31  E.  K.  194  ;  Alexander 
V.  Mackenzie,  6  C.  B.,766 ;  18  L.  J., 
C.  P.  94  ;  Stagg  v.  Mliot,  31  L.  J., 
C.  P.  260  ;  12  C.  B.,  N.  S.  373.  If 
the  agent  have  any  authority,  his 
abuse  of  it  will  not  affect  a  holder 
in  due  course.  Bryant,  Powys  ^ 
Co.  V.  Banli  of  Quebec,  1893,  Ap. 
Ca.  170.  In  Revd  v.  Righy,  1894, 
2  Q.  B.  40  ;  63  L.  J.  451,  though 
the  claim  on  a  cheque  drawn  by 
the  agent  failed,  it  was  held  that 
any  part  of  the  proceeds  actually 
received  by  the  principal  could 
be  recovered  as  money  had  and 
received  to  the  plaintiff's  use. 
The  Court  of   Exchequer  seem 


to  have  adopted  a  different  rule 
in  the  case  of  a  charter-party 
signed  P.  P.  The  words  are 
usually  abbreviated,  and  run  thus, 
"  Jones  &  Co.  per  proc.  John 
Smith." 

(y)  See  Coore  v.  Callaway,  I 
Esp.  115  ;  Chitty,  283. 

{%)  See   Newsonie  v.    Coles,   2 
Camp.  617  ;  12  E.  E.  756. 

(a)  CoonMs  ease,  9  Eep.  75  ; 
Pallmer  v.  Ord,  Bunb.  166.  But 
an  authority  to  indorse  may 
imply  an  authority  to  indoi-se  by  ■ 
the  hand  of  another  in  the  agent's 
presence.  Lord  v.  Hall,  9  L.  J., 
C.  P.  147  ;  8  C.  B.  627  ;  see  also 
&  paHe  Sutton,  2  Cox.  84. 
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EUenborough  (S),  "  he  states  upon  the  face  of  the  bill 
that  he  subscribes  it  for  another;  unless  he  says  plainly, 
'I  am  the  mere  scribe.'" 

Thus  where  the  defendant,  agent  of  a  banker,  drew  the 
following  bill :  "  Pay  to  the  order  of  A.  B.  50?.,  value 
received,  which  place  to  the  account  of  the  Durham  Bank, 
as  advised,"  and  subscribed  his  own  name,  it  was  held  that 
the  defendant  was  personally  answerable  and  he  alone, 
though  the  plaintiff,  the  payee,  knew  that  he  was  only 
agent  (c).  So,  if  a  broker  draws  upon  the  buyer  of  goods 
which  he  has  sold  for  his  principal  in  favour  of  the  latter, 
to  whom  he  indorses  the  bill,  he  is  liable,  as  drawer,  to  his 
principal  (d).  A  bill  for  200?.  was  drawn  upon  the  defen- 
dant by  the  description  of  "Mr.  H.  Bishop,  Cashier  of  the 
YorJc  Buildings  Company,  at  their  house  in  Winchester  Street, 
London ;  "  and  the  bill  directed  him  to  place  the  200?.  to 
the  account  of  the  company.  The  letter  of  advice  from  the 
drawer  of  the  bill  was  sent  to  the  company,  and  by  their 
direction  the  defendant  accepted  it,  in  this  form,  "  Accepted, 
13th  June,  1732,  per  H.  Bishop."  He  was  held  respon- 
sible, the  Court  considering  the  addition  to  his  name  as 
merely  descriptive,  the  order  to  place  the  sum  to  the 
account  of  the  company  as  a  direction  how  to  reimburse 
himself,  and  the  letter  of  advice  inadmissible  to  superadd 
to  the  terms  of  the  bill,  as  against  the  plaintiff,  an 
indorsee  (e).  And  a  bill  directed  to  W.  C.  for  value  received 
in  machinery  supplied  to  the  adventurers  in  Hayter  and 
Holme  Moor  Mines,  and  accepted  as  follows  :  "Accepted 
for  the  companies,  payable  at  the  Union  Bank,  &c.,  W.  C, 
Purser,"  was  held  to  create  a  personal  liability  (/). 

The  rule  of  law  as  to  simple  contracts  in  writing,  other  Inadmissi- 
than  bills  and  notes,  is,  that  parol  evidence  is  admissible  bility  of  parol 
to  charge  unnamed  principals,  and  so  it  is  to  give  them  the  discharge  " 

him. 

(i)  Leadbitter  v.  Farrow,  5  M. 
&  S.  34.5  ;  17  R.  R.  345  ;  Sowevly 
V.  Butcher,  2  C.  &  M.  368  ;  4  Tyr. 
320  ;  Alexander  v.  Siz/.-r,  L.  R., 
4  Ex.  105  ;  37  L.  J.,  Ex.  59. 
Merely  adding  the  word  agent  (or 
executor)  is  not  sufficient ;  he 
must  expressly  decline  personal 
responsibility.  Code,  s.  26(1).  The 
usual  phrase  is  "sans  recours." 

(c)  Leadbitter  v.  Farrow, 
supra;  Goupy  v.  Harden,  7 
Taunt.  160;  2  Marsh.  454;  17 
R.  R.  478. 


(<Q  Lefeere  v.  Lloyd,  5  Taunt. 
749  ;  1  Marsh.  318  ;  15R.R.644. 

(e)  Thomas  v.  Bishop,  2  Stra. 
955  ;  Mew  v.  Petfet,  1  A.  &  E. 
196  ;  3  Nev.  &  M.  456,  nom. 
Crew  V.  Pettet,  ante.  As  to  an 
agent's  remedy,  see  Huntley  v. 
Saitderson,  3  Tyr.  469  ;  1  C.  &  M. 
467  ;  38  R.  R.  663. 

(/)  Marc  V.  Charles,  25  L.  J., 
Q.  B.  119  ;  5  E.  &  B.  978.  See 
post,  as  to  officers  of  a  public 
company  signing  in  their  own 
names. 
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benefit  of  the  contract  (</)  ;  but  it  is  inadmissible  for  the 
purpose  of  discharging  the  agent,  who  sign.s  as  if  he  were 
principal  in  his  own  name  (h).  And  the  rule  of  law  is 
reasonable,  for  in  the  two  former  cases  the  evidence  is 
consistent  with  the  instrument,  for  it  admits  the  agent  to 
be  entitled  or  bound  ;  but  in  the  latter  case  such  evidence 
would  be  consistent  with  the  terms  of  the  instrument  (i). 

Yet  it  is  conceived  that  the  law  as  to  negotiable  instru- 
ments is  different  in  one  respect,  to  wit,  that  where  the 
principal's  name  does  not  appear,  he  is  not  liable  on  a  bill 
or  note  as  a  party  to  the  instrument  (/c). 

An  agent  who  makes  a  contract  as  agent  thereby 
impliedly  undertakes  that  he  has  authority,  and  he  and  his 
executors  are  liable  in  an  action  ex  contractu,  if  he  really 
had  no  authority  (Z). 

Therefore,  if  an  agent,  having  no  authority  so  to  do, 
write,  without  a  fraudulent  intent,  another  man's  name  as 
acceptor  of  a  bill,  that  is  a  fraud  in  law  for  which  such 
agent  is  responsible,  even  to  a  subsequent  indorsee  (m)  ; 
but  no  one  can  be  liable  as  accq)tor  but  the  real  drawee, 
unless  he  be  acceptor  for  honour.  And  where  a  man 
assuming  to  act.  as  agent  is  really  not  so,  in  consequence 
of  a  revocation,  by  the  death  of  his  principal,  unknown  to 


(jr)  As  to  the  cases  in  which  a 
man  who  signs  himself  agent  may 
come  forward  and  sue  as  principal, 
see  BioJiertonY. Burrell,  6  M.  &  S. 
383,  and  Baynery.  Orote,  16L.  J., 
Exch.  82  ;  15  M.  &  W.  359. 

(Ji)  As  to  cases  in  which  an 
agent  has  been  held  personally 
liable  at  law,  but  not  in  equity, 
where  he  described  himself  as 
agent,  see  further,  Wahe  v.  Har- 
rop,  30  L.  J.,  Exch.  273  ;  Pnee 
V.  Taylor,  5  H.  &N.  540  ;  29  L.  J. 
331. 

(i)  Higgins  v.  Senim;  8  M.  & 
W.  834.  ■ 

(/«)  Code,  ss.  23  and  53.  See 
an  American  case.  Story  on 
Agency,  125,  n.  See  also  Pentz 
T.  Stanton,  10  Wend.  271 ;  Conro 
V.  Port  Henry  Iron  Company,  12 
Barber  (New  York),  27  ;  and  the 
observations  of  Lord  EUen- 
borough  and  Mr.  J.  Holroyd,  in 
Leadhitter  v.  Farj'ow,  5  M.  &  S. 
349 ;  17  R.  R.  345  ;  BvU  v. 
Morrell,  12  A.  &  E.  750.     But 


see  Lindiis  v.  Bradwell,  5  C.  B. 
583,  where  a  bill  drawn  on  the 
principal,  accepted  by  the-  agent 
(the  wife)  in  the  agent's  name, 
was  held  binding  on  the  prin- 
cipal as  acceptor.  See  also  Gurney 
V.  Evans,  27  L.  J.,  Exch.  166'; 
3  H.  &  N.  122;  Edmunds  v. 
Bu^liell,  35  L.  J.,  Q.  B.  20. 

(Z)  Lewis  V.  Nicliolson,  18 
Q.  B.  509  ;  Bandall  v.  Trimen, 
18  C.  B.  786  ;  Collen  v.  Wi-ight, 
7  E.  &  B.  301  ;  26  L.  J.,  Q.  B. 
147  ;  8  E.  &  B.  647  ;  27  L.  J., 
Q.  B.  215  ;  Kelnei-  v.  Baxter,  36 
L.  J.,  C.  P.  94  ;  2  L.  R.,  C.  P. 
174  ;  ScoU  V.  Lord  Ehury,  36 
L.  J.,  C.  P.  151  ;  2  L.  R.  255  ; 
Went  London  Banlt  v.  Kitson,Vi 
Q.  B.  D.  157  ;  58  L.  J.,  Q.  B.  345. 

(m)  Polliill  V.  Walter,  3  B.  & 
Ad.  114  ;  37  R.  R.  344.  If  he  had 
signed  the  drawer's  name  without 
authority,  qutsre,  whether  he 
would  not  have  been  personally 
liable  on  the  Mil  as  d/rawer.  Wil- 
son V.  Bartkrop,  2  M.  &  W.  863. 
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the  agent,  so  that  there  is  no  fault  in  the  agent,  the 
agent  is  not  liable  («),  nor  the  executors  of  the  deceased 
principal  (o). 

An  agent  who  has  received  for  his  principal  money  which 
the  principal  is  bound  to  refund,  is  not  liable  to  the  owner 
of  the  money  after  he  has  paid  it  over  to  his  principal 
in  due  course  and  without  notice  (p). 

A  safe  and  proper  mode  in  which  an  agent  may  indorse, 
so  as  to  avoid  personal  responsibility,  is  by  adding  the 
words  sans  recours,  or  without  recourse  to  me  (g). 

An  agent  or  servant,  who  joins  with  his  principal  or 
master  in  the  commission  of  a  fraud,  is  liable  to  an  action, 
even  although  the  principal  be  an  incorporated  company. 
Thus  a  director,  manager  or  assistant  manager  of  a  joint- 
stock  bank  may  be  personally  responsible  for  a  fraudulent 
report.  For  the  relation  of  agency  or  service  cannot  oblige 
to  the  commission  of  a  fraud  (r). 

If  a  man  hold  a  bill  or  note  as  agent  for  another,  and 
the  circumstances  be  such  that  the  principal  cannot  recover, 
the  infirmity  of  the  principal's  title  infects  the  agent's 
title,  and  the  agent  cannot  recover.  M.  &  Co.,  residing 
at  Middleburgh,  remitted  to  the  plaintiff  in  London,  a 
Bank  of  England  note  for  500/.,  informing  him  that  they 
should  draw  upon  him  for  the  amount  at  some  future 
period.  The  plaintiff  presented  it  for  payment,  but  the 
bank  detained  it  on  the  ground  that  it  had  been  obtained 
by  means  of  a  forged  draft  from  a  previous  holder.  In 
trover  by  the  plaintiff  it  was  held,  that  the  plaintiff  was 
identified  with  his  principals,  and  that,  as  there  was  no 
evidence  of  their  having  given  full  value  for  it,  he  could 
not  recover  (s).  So  where  0.  &  Co.,  in  Paris,  being 
indebted  to  the  plaintiff  in  London,  to  the  amount  of 
1,300^.,  remitted  to  him  a  Bank  of  England  note  for  500/., 
and  the  bank  detained  it  because  it  had  been  stolen  some 
time  before,  it  was  held  in  trover  by  the  plaintiff  against 
the  bank,  that  though  the  plaintiff  had  a  demand  on  0.  & 
Co.  for  more  than  the  amount  of  the  note  at  the  time  when 


CHAPTER 
V. 


How  avoided 
in  indoise- 
ments. 


Liability  of 
an  agent 
for  fraud. 


Rights  of  an 
agent  against 
third  persons. 


(«.)  Smout  V.  Ilberry,  10  M.  & 
W.  1. 

(o)  Blades  v.  Free,  9  B.  &  C. 
167  ;  but  see  the  remarks  of 
Brett,  L.  J.,  in  Drew  v.  JVunn,  4 
Q.  B.  D.  at  p.  668. 

(_p)  Holland    v.    Eussell,    32 


L.  J.,  Q.  B.  297  ;  4  B.  &  S.  14. 

(j)  Vide  post,  Chapter  XI. 

(»')  Cullen  T.  Thompson,  Dom. 
Proc.  1863. 

(«)  Solomons  V.  The  Sank  of 
England,  13  East,  135  ;  1  Rose, 
99  :  12  R.  R.  341. 
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he  received  it,  yet,  as  no  farther  advances  had  been  made, 
or  credit  given  by  him  on  account  of  the  note,  he  must  be 
considered  as  their  agent,  and  prove  that  his  principals, 
0.  &  Co.,  gave  full  value  for  it  (t).  From  this  case,  it 
might  seem  to  follow  as  a  general  rule,  that  wherever  a 
bill  or  note,  payable  on  demand,  is  remitted  to  a  creditor 
in  liquidation  of  an  existing  debt  only,  and  no  fresh  credit 
is  given  or  advances  made  by  the  creditor  on  the  faith 
of  the  instrument,  he  may  be  treated  by  the  parties  liable 
on  it  as  the  agent  of  the  debtor  from  whom  he  received  it. 
A  doctrine  which,  while  it  cannot  injure  the  creditor  (for 
if  he  cannot  recover,  still  he  is  but  where  he  was  before  he 
received  the  remittance),  would,  no  doubt,  tend  to  prevent 
gratuitous,  fraudulent,  or  felonious  holders  of  paper  fi'om 
obtaining  its  value  by  paying  it  away  to  their  creditors  (m). 
But  it  is  conceived  that  in  general  a  pre-existing  debt  due 
to  the  transferee  of  a  bill  entitles  him  to  all  the  rights  of  a 
holder  for  value  (x),  whether  the  bill  be  payable  on  demand 
or  not. 

An  agent  who  fraudulently  negotiates  or  deposits  bills 
is  guilty  of  a  misdemeanor,  under  the  24  &  25  Vict.  c.  95, 
Bs.  75  and  76,  and  is  punishable  with  seven  years'  penal 
servitude. 

If  an  agent,  employed  to  present  a  bill,  fails  to  make 
a  due  presentment,  or  to  give  due  notice  of  dishonour, 
he  is  liable  to  an  action  at  the  suit  of  his  principal  {y),  who 
may  recover  nominal  damages,  though  he  have  sustained 
no  actual  loss. 

As  a  principal  is  bound  by  his  agent's  contracts,  so  he 
may  take  advantage  of  them  ;   but  he  is,  if  undisclosed 


(f)  De  la  Cliaumette  v.  The 
BanTi  of  England,  9  B.  &  C.  208. 

(u)  This  doctrine  was  much 
discussed  in  the  case  of  Kiiim^rs- 
ley  V.  Sovwrs,  Exch.  M.  T.  1832, 
in  relation  to  Serjeant  Onslow's 
Act,  58  Geo.  3,  c.  93.  The  Court 
appeared  inclined  to  support  the 
rule  deducible  from  De  la  Chau- 
mette  v.  Sank  of  England,  but 
no  judgment  was  given,  and  the 
cause  was  afterwards  settled. 
But  see  Perceval  v.  Fraviplin,  3 
Uow,  752  ;  Foster  v.  Pearson,  1 
C,  M.  &  R.  849  ;  5  Tyr.  255.  It 
is  to  be  recollected  that  a  bill 
or  note,  payable  at  a  future  day, 
suspends   tiU    its    maturity  the 


remedy  for  the  antecedent  debt. 
There  may,  therefore,  in  this  re- 
spect be  a  difference  between  an 
insti-ument  payable  on  demand, 
and  one  payable  at  a  future  day. 
See  the  Chapter  on  Considera- 
tion. 

(x)  It  has  been  solemnly  so 
held  by  the  Supreme  Court  of 
the  United  States,  Swift  v.  Tyson, 
16  Peters,  1  ;  and  so  held  in  the 
most  recent  case  on  the  subject, 
Currie  v.  Misa,  L.  R.,  10  Ex.  153. 
See,  too,  the  Chapter  on  CoNSl- 
DEKATION,  post.     Code,  s.  27  (b). 

0/)  Van  Wart  v.  Woolley,  R. 
&  Moo.  4  ;  3  B.  &  0.  439  ;  5  D.  & 
K.  374;    1  M.  &  M.  520:    Van 
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CHAPTER 
V. 


at  the  time  of  the  contract,  subject  to  any  defence,  partial 
or  complete,  on  which  the  defendant  could  have  relied 
against  the  agent.  A  drawer  deliyered  a  bill  to  his  agent 
to  be  discounted,  the  agent  indorsed  the  bill  as  his  own 
to  the  defendant,  a  bill  broker,  who  procured  it  to  be  dis- 
counted, but  handed  over  to  the  agent  only  a  portion  of  the 
proceeds.  The  drawer,  being  afterwards  obliged  to  take  up 
the  bill,  sued  the  defendant  for  money  had  and  received 
to  the  drawer's  use.  It  was  held,  that  he  was  entitled  to 
recover,  and  that  a  representation  by  an  agent,  that  the 
bill  was  his  own,  would  not  pi'eclude  the  priocipal  from 
recovering,  but  only  subject  him  to  any  defence  which  the 
defendant  might  have  set  up  against  the  agent  (s). 

An  agent  who  has  authority  to  take  cash  in  payment  has 
thereby  no  authority  to  take  bills  («). 

Partnership  is  the  relation  which  subsists  between  persons  paktnees. 
carrying  on  a  business  in  common  with  a  view  of  profit  (J). 

But,  to  render  a  man  liable  to  third  persons  as  a  partner, 
it  is  sufficient  if  he  merely  hold  himself  out  to  them  as  such, 
though  he  really  have  no  interest  whatever  ;  or  if  he  really 
have  an  interest,  though  his  name  do  not  appear  (c). 


In  treating  of  partnership,  in  its  relation  to  bills  of  Division  of 
exchange,  we  shall  consider,  first,  the  case  of  a  partnership  tlie  subject. 
which  is  both  actual  and  ostensible  ;  secondly,  the  case  of 
a  secret  or  dormant  partner  ;  thirdly,  the  case  of  a  mere 
nominal  or  ostensible  partner  ;  fourthly,  the  consequences 
of  a  dissolution  ;  and  lastly,  the  case  of  an  occasional 
partnership. 

First,  as  to  a  partnership  both  actual  and  ostensible.  partnbr- 

And  herein,  first,  with  respect  to  the  rights  and  liabilities  ship  both 

of  such  partners  inter  se.  os^B^fE*? 


Diemeii's  Baiiltv.  Victoria  JBanh, 
L,  E.,  3  Pr.  C.  526  ;  40  L.  J., 
Pr.  C.  28. 

(i)  BaataUe  v.  Pool,  1  C.  M.  & 
E.  410;  5Tyr.  111. 

(a)  Sykes  v.  Gyles,  5  M.  &  W. 
645  ;  ^\'ill^alM\.  Ecans,  3S  L.  J., 
Q.  B.  11  ;  L.  E.,  1  Q.  B.  352. 
Pape  V.  Wedncott,  1894,  1  Q.  B. 
272  ;  63  L.  J.  222  ;  ov  payment 
clogged  by  a  conditioii,  Bank 
of  Scotland  v.  Dominion  Bank, 
Toronto,  1891,  App.  Ca.  592.  See 
post,  Chapter  on  Bill  or  Note 

B.B.E. 


CONSIDERED  AS  PAYMENT. 

(J)  An  Act  to  Declare  and 
Amend  the  Law  of  Partnership 
iu  the  United  Kingdom,  the  53  & 
54  Vict.  c.  39,  came  into  force  on 
Jan.  1st,  1891 ;  it  repeals  s.  4  of 
the  Mercantile  Law  Amendment 
Act,  1856  (19  &  20  Vict.  c.  97), 
and  Bovill's  Act  (28  &  29  Vict, 
c.  86),  though  substantially  re- 
enacting  them  in  principle.  See 
ss.  2  and  18. 

((!)  Pott  V.  Hyton,  3  C.  B.  32. 
See  Partnership  Act,  s.  14. 
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CHAPTER         In  many  deeds  and  agreements  of  partnership  there  is 

^-  a  stipulation,  that  one  partner  shall  not  draw,  indorse  or 

Agreement       accept  bills  without  the  consent  of  his  co-partner ;  the  con- 

iwter  se  not  to  sequence  of  a  violation  of  this  stipulation  is,  as  letween  the 

draw  bills.       partners,  to  create  a  right  of  action  at  the  suit  of  the  injured 

partner  against  the  partner  violating  it,  and,  as  we  shall 

presently  see,  to  protect  the  former  against  bills  improperly 

drawn,  indorsed  or  accepted,  and  in  the  hands  of  a  holder 

with  notice. 

Casesin  which  Where  a  plaintiff  is  interested  in  a  bill  or  note  as  plain- 
ot^hers  are"'^  tiff,  and  yet  jointly  liable  with  the  defendant,  though  the 
both  entitled  objection  do  not  appear  on  the  pleadings,  he  cannot  sue 
and  liable  in  on  it.  Thus,  where  M.  sued  on  a  note,  and  the  defendants 
respect  of  a  pleaded  that  the  note  was  made  by  M.,  the  plaintiff',  and 
others  jointly  with  the  defendant,  the  plea  was  held  a 
good  plea  in  bar  (d).  So,-  where  a  note  was  made  by  E. 
in  favour  of  the  firm  in  which  he  was  a  member,  viz.,  C, 
■  D.  and  E.,  and  by  them  indorsed  to  A.,  B.  and  C,  who,  as 
indorsees,  brought  an  action  against  D.,  and  D.  pleaded 
(not  in  abatement  but  in  bar)  that  C,  one  of  the  plaintiffs, 
was  also  liable  as  an  indorser,  together  with  D.,  the 
defendant,  the  plea  was  held  good  (e).  So  where  the 
plaintiff,  the  holder  of  shares  in  a  washing  company,  drew 
bills  on  the  directors  of  the  company  for  goods  furnished  by 
him,  which  bills  were  accepted  for  the  directors  by  their 
secretary,  in  an  action  by  the  plaintiff  against  the  directors, 
it  was  held  that  he  could  not  recover.  "  It  may  be  admitted," 
says  Best,  C.  J.,  "  that  if  a  partner  were  to  draw  on  other 
partners  by  name,  and  they  were  individually  to  accept,  he 
might  recover  against  them,  because  by  such  an  acceptance 
a  separate  right  is  acknowledged  to  exist.  But  that  is  not 
the  case  here,  for  the  bills  are  drawn  on  the  directors  of  the 
company  and  accepted  for  the  directors.  They  are  the  agents 
of  the  company,  and  accept  as  agents  of  the  company.  The 
case,  therefore,  is  that  of  one  partner  drawing  on  the  whole 
firm,  including  himself"  (/;.  An  agent,  and  member  of  a 
company  employed  to  sell  goods  for  the  company,  drew  in 
his  own  name,  and  payable  to  his  own  order,  a  bill  on  a 
purchaser  of  the  goods  ;  he  then  indorsed  it  to  the  actuary 
of  the  company,  who  indorsed  it  to  another  member  and 
creditor  of  the  company.  It  was  held  that  the  last  indorsee 
could  not  sue  the  drawer  on  the  bill.  "  Both  the  parties," 
say  the    Court,    "  were   members  of  the  company.      If, 

((?)  Moffat  V.  Van  MilUngen,  2      B.  &  P.  120  ;  5  E.  R.  554. 
B.  &  P.  12i,  n.  ;  5  R.  R.  557.  (/)  Neale  v.  Twi-tm,  i  Bing. 

(e)  MainwariTig  v.  N'ewman,  2      149  ;  12  Moore,  365  ;  29  R.  R.  531. 
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therefore,  the  plaintiffs  could  recover  on  this  bill,  it  would     CHAPTER 
be  a  recovery  by  one  joint  contractor  against  another,  and  ^- 

then  the  defendants  would  have  a  right  to  call  on  the  plain- 
tiffs for  contribution.  It  is  clear,  therefore,  that  no  action 
can  be  maintained  upon  the  bill "  (</).  But  where  a  mai-ried 
■woman,  being  administratrix,  received  a  sum  of  money  in 
that  character,  and  lending  the  same  to  her  husband  took 
for  it  the  joint  and  several  promissory  notes  of  her  husband 
and  two  other  persons,  it  was  held  that,  after  her  husband's 
death,  she  might  maintain  an  action  against  the  surviving 
makers  (A).  And  where  a  joint  and  several  note  was  given 
to  two  payees,  one  of  them  being  also  one  of  the  makers, 
it  was  held,  that  an  action  lay  at  the  suit  of  the  two  payees 
against  the  other  maker  (i).  So,  where  the  holder  of  a  bill 
is  also  liable  upon  it,  the  technical  difficulty  in  the  way  of 
an  action  may  be  removed  by  indorsement  before  the  bill 
is  due  (Ic). 

From  these  cases  the  following  general  principles  appear 
to  result. 

That  in  no  case  can  a  man  sue,  where  on  the  face  of  the 
record  he  is  both  plaintiff  and  defendant. 

Nor  where  he  is,  on  the  contract  sued  on,  both  entitled 
and  liable  qu  the  face  of  the  instrument  {I),  though  that 
did  not  appear  on  the  declaration,  and  though  the  defendant 
omitted  to  plead  the  non-joinder  in  abatement. 

Nor  in  certain  cases  where  he  is  both  entitled  and  liable 
to  contribute,  though  such  liability  appear  neither  on  the 
instrument  nor  on  the  record  (m).  But  the  giving  of  a  bill 
or  note  may  be  an  acknowledgment  of  a  separate  right  and 
corresponding  obligations  (n). 

Of)  Teague  v.  Hulbard,  8  B.  &  (V)  In  the  case  of  a  joint  and 

C.  345  ;  2  M.  &  E.  369  ;  Dans.  &  several    note,    see   Beecliam,    v. 

LI.  118.     But  the  mere  holding  Sniitli,    supra.      Where    payee's 

of  scrip  only  constitutes  such  an  name  accidentally  appeared  on 

inchoate  right  of  partnership  as  bill  as  drawer,  a  demurrer  was 

will  not  interfere  with  an  action  overruled  in  equity.     Druiff  v. 

on  a  note  given  by  the  directors.  LordParlter,  37  L.  J.,  Chan.  241 ; 

Fox  V.  Frith,  10  M.  &  W.  131.  L.  E.,  5  Eq.  131. 

(7t)  Richards  v.  Richards,   2  (m)  But  see  as  to  Joint  Stock 

B.  &  Ad.  447 ;  86  E.  E.  619  ;  see  Companies,  25  &  26  Vict.  c.  89  ; 

Rose  V.  Pmlton,  2  B.  &  Ad.  822  ;  30  &  31  Vict.  c.  131.     The  Part- 

36  E.  E.  761.  nership  Act,   1890,   c.   39,  s.   1, 

(i)  Beecliam  v.  Smith,  E.,  B.  &  excludes  Joint  Stock  Companies  ; 

E.  442.  a  corporate  body  is  distinct  from 

(Ji)  Morley    v.    Culverwell,   7  the  persons  forming  it.     Liudley, 

M.  &  W.  174  ;  Steele  v.  Harmer,  L.  J.,  in.  Farrar  v.  Farrars,  1888, 

15  L.  J.,  Exch.  219  ;  14  M.  &  W.  11  Ch.  D.,  at  p.  410. 

831  ;  and  19  L.  J.,  Exch.  34  ;  4  (n)  See    the    observations    of 

Exch.  1,  in  error.  Best,  C.  J.,  in  Neale  v.  TuHon,  4 

4 — 2 
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As  between 
the  firm  and 
the  world. 

One  partner 
in  trade  binds 
the  other. 


That  the  mere  technical  difficulty,  of  the  same  person 
being  both  entitled  and  liable  on  the  face  of  the  instrument, 
may  be  remoTed  by  death,  survivorship,  or  transfer,  provided 
there  be  no  liability  to  contribute. 

Secondly,  as  to  the  rights  and  liabilities  of  partners,  both 
actual  and  ostensible,  as  between  the  firm  and  the  world,  in 
respect  of  bills  and  notes. 

The  law  presumes,  that  each  partner  in  trade  is  intrusted 
by  his  co-partners  with  a  general  authority  in  all  partnership 
affairs. 

Each  partner,  therefore,  by  accepting  or  making,  drawing, 
or  indorsing  negotiable  instruments  (o)  in  the  name  of  the 
firm,  and  for  its  usual  business,  binds  the  firm  (^)  (unless 
those  dealing  with  him  knew  that  he  had  no  authority,  or 
were  not  aware  that  he  was  a  partner)  whether  he  sign  the 
name  of  the  firm,  or  sign  by  procuration,  or  accept  in  his 
own  name  a  bill  drawn  on  the  firm  {q).  But  it  is  a  strict 
rule  that  the  name  of  the  firm  must  be  used,  otherwise  an 
action  cannot  be  maintained  against  the  firm  even  where 
a  partner  has  signed  his  own  name  only,  and  the  proceeds 
were  in  reality  applied  to  partnership  purposes  (r),  unless 
the  name  of  the  signing  partner  were  also  the  name  of  the 
firm  («) ;  in  which  case  it  was  formerly  held  that  the 
holder  might  charge  either  the  signing  partner  or  the  firm, 
at  his  election  (0.    Where  one  of  the  partners  indorsed 


Bing.  149;  12 Moore,  365;  29  R. R. 
531  ;  see  also  Bedford-^.  Srutton, 

1  Bing.  N.  0.  399  ;,  Andrews  v. 
Mlison,  6  Moore,  199  ;  Lomas  v. 
Bradshaw,  19  L.  J.,  C.  P.  273  ; 
9  C.  B.  620. 

(o)  Code,  s.  23.  Harrison  v. 
Jaekson,  7  T.E.  207  ;  4  E.  R.  422  ; 
PMmey  v.  Hall,  1  Salk.  126  ;  1 
Ld.  Raym.  175  ;  Lane  v.  Williams, 

2  Veru.  277  ;  Wells  v.  Mastermaa, 

2  Esp.  734  ;  Swan  v.  Steele,  7  East, 
210  ;  3  Smith,  199  ;  8  R.  E.  618  ; 
Ridley  v.  Taylor,  13  Bast,  175. 

ip)  53  &  54  Vict.  c.  39,  ss.  5 
and  6.  In  Brown  v.  Kidger  a 
bill  given  to  secure  a  loan  already- 
made  to  a  partnership,  was  held 
to  bind  the  firm,  28  L.  J.,  Ex.  66  ; 

3  H.  &  N.  853. 

(2')  Mason  v.  Rmn-sey,  1  Camp. 
384  ;  see  Jenltins^.  Morris,  16 M. 
&  W.  879  ;  Stephens  v.  Meynolds, 
6  H.  &  N.  513. 

(?•)  Siffltin  V.  Walliei;  2  Camp. 


308;  11  E.  R.  715  ;  Ex  parte  Emly, 
1  Rose,  61  ;  Bmly  v.  Lye,  15  East, 

7  ;  13  R.  R.  347  ;  Mcholson  v. 
Bicketts,  29  L.  J.,  Q.  B.  55  ; 
In  re  Adansonia  Filre  Conqjany, 
L.  R.,  9  Chan.  Ap.  635.  The 
proviso  in  s.  6  leaves  unaffected 
all  general  rules  of  law  as  to 
the  execution  of  negotiable  in- 
struments. 

(i)  SomtJi,  Carolina  Banlt,  v. 
Case,  8  B.  &  C.  427  ;  2  Man.  & 
Ry.  459  ;  32)R.  R.  433 ;  SmUh  v. 
Oi-aven,  1  C.  &  J.  507  ;  35  R.  E. 
764 ;  Mcholson  v.  Bielietts,  29 
L.  J.,  Q.  B.  55  ;  and  s&qEso  parte 
Bolitho,  1  Buck.  100;  Swan  v. 
Steele,  7  East,  210  ;  3  Smith,  192  ; 

8  E.  R.  618. 

(«)  Hall  T.  SmitJi,  1  B.  &  C. 
407 ;  2  D.  &  E.  584  ;  Clerk  v. 
BlacltstocTt,  Holt,  474  ;  March  v. 
Ward,  Peake,  130  ;  3  E.  R.  667  ; 
Wilks  T.  Back,  2  East,  142 ;  6 
R.  E.  409  ;  but  see  now  Ea  parte 
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the  name  of  the  firm  on  fictitious  bills,  the  firm  was  held     CHAPTER 
liable  (w).  V- 


A  partner  cannot  bind  his  co-partner  by  the   several  Not  by  joint 
obhgation  of  a  joint  and  several  note  («),  but  such  a  note  ^^^  several 
would  not  be  void  as  a  joint  note  {y),  for  it  seems  a  partner  ^0°^'^^°^^ 
may  bind  his  co-partner  by  a  joint  note  {z)  for  partnership 
purposes,  even  though  in  violation  of  partnership  articles, 
provided  the  note  be  in  the  hands  of  a  holder  for  value 
without  notice  {a). 


the  firm. 


The  firm  is  not  liable  where  the  signing  partner  varies  Not  varying 
the  style  of  the  firm,  unless  there  be  some  evidence  of  *?ie  style  of 
assent  by  the  firm  to  the  variation,  or  unless  the  name  used, 
though  inaccurately,  yet  substantially  describe  the  firm  (b). 
Therefore,  where  a  firm  consisted  of  John  Blurton  and 
Charles  Habershon,  who  carried  on  business  under  the  firm 
of  John  Blurton,  it  was  held  that  the  firm  was  not  bound 
by  an  indorsement,  by  one  partner  who  had  written  John 
Blurton  &  Co.  (c).  And  where  defendants  never  traded 
under  the  firm  of  Dry  &  Co.,  but  only  under  the  firm  of 
Dry  &  Everett,  it  was  held  that  defendant  Everett  was 
not  bound  by  a  bill  accepted  by  Dry,  not  for  partnership 
purposes,  in  the  name  of  Dry  &  Co.  (d). 

But  it  a  bill  be  drawn  on  a  firm,  and  accepted  by  one 
partner  in  his  own  name  for  partnership  purposes,  that 
acceptance  will  bind  the  firm  (e). 


BuoUey,  In  re  Clarhe,  14  M.  &  W. 
469  ;  15  L.  J.,  Bktcy.  3. 

(m)  Thicknexse  v.  Bromiloio,  2 

C.  &  J.  425  ;  37  R.  R.  752. 

(x)  Perring  v.  Hone,  4  Bing. 
28 ;  12  Moore,  125  ;  2  C.  &  P. 
401. 

(y)  ]\PClae  V.  Suthm-land,  3 
E.  &  B.  36. 

(r)  Cross  V.  Cheshire,  21  L.  J., 
Exch.  3. 

(a)  See  the  numerous  American 
authorities  on  this  subject,  Byles 
on  BiUs,  6th  American  edition, 
p.  72  ;  Code,  s.  38. 

(J)  Williamson  v.  Johnson,  1 
B.  &  C.  146  ;  2  D.  &  R.  281  ; 
25  R.  B.  336  ;  Faith  v.  Rich- 
mond, 11  A.  &  E.  339  ;  3  Per.  & 

D.  187  ;  Fm-hes  v.  Marshall,  11 
Exch.  166  ;  Stephens  v.  Jteynolds, 
29  L.  J.,  Exch.  278  ;  5  H.  &  N. 
613. 

(c)  Kirh  V.  Blurton,  9  M.  &  W. 


284  ;  but  see  M'Clae  v.  Suther- 
land, 3  E.  &  B.  36  ;  and  Odell  v. 
Co^-mack,  19  Q.  B.  D.  223. 

(d)  S/iepj)ard-v. Bryj'Sorwioh., 
1840,  cor.  Parke,  B.,  affirmed  in 
Q.  B.  ^«<e?'e,  whether  a  partner 
may  not  bind  his  co-partner  by 
signing  the  true  names  of  the 
partnei-s,  though  such  names  be 
not  the  style  of  the  firm.  KoHon 
V.  Seymour,  3  C.B.  792  ;  Jl'Clae 
V.  Sutherland,  supra.  One  part- 
ner has  no  power  to  bind  firm  by 
opening  an  account  on  its  behalf 
in  his  own  name.  Alliance  Bank 
V.  Kearsley,  L.  R.,  6  C.  P.  433  ; 
40  L.  J.  249. 

(«)  Mason  r.  Bmnsey,  1  Camp. 
384.  An  agent  not  a  partner 
and  not  having  authority  cannot 
accept  a  bill  drawn  on  the  firm 
in  the  names  of  himself  and  the 
sole  remaining  partner.  Odell  v. 
Cormach,  19  Q.  B.  D.  223. 
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CHAPTEE 
V. 

Farming  and 
mining  part- 
nerships. 

Partnerships 
not  in  trade. 


Creditors 
carrying  on 
business  under 
a  deed  of 
arrangement.  ■ 


Consequences 
of  partner  ex- 
ceeding his 
common  law 
authority. 


Capacity,  Authority,  and 

It  has  been  held,  that  as  the  drawing  or  accepting  of  bills 
is  not  in  general  necessary  in  a  farming  or  mining  concern, 
bills  accepted  by  one  of  the  partners  in  such  a  concern 
without  express  authority,  do  not  bind  the  firm  (/). 

And  partners  not  in  trade  cannot  bind  each  other  by  bills. 
Therefore  one  attorney,  who  is  partner  with  another,  has 
not  from  that  relation  alone  power  to  bind  his  co-partner 
by  a  bill  or  note  {g).  No  more  have  partners  carrying  on 
business  as  brokers  by  getting  orders  on  commission  and 
dividing  the  expenses  (Ji). 

Creditors  who  are  empowered  by  a  deed  of  arrangement, 
made  between  themselves  and  their  debtor,  to  carry  on  the 
trade  to  satisfy  their  debts  out  of  ths profits,  and  to  pay  over 
the  residue  to  the  debtor,  are  not  partners  at  all,  and  there- 
fore are  not  liable  on  bills  accepted  by  them  in  the  style  of 
their  debtor's  firm(t').  For  a  creditor,  who  stipulates  that 
he  will  be  paid  out  of  the  profits  only,  gains  nothing  beyond 
what  he  already  had  as  a  creditor  ;  on  the  contrary,  he  only 
abandons  some  other  sources  from  which  he  might  have 
obtained  satisfaction.  As  a  creditor  he  could  have  satisfied 
himself  out  of  the  whole  property  of  his  debtor,  including 
profits. 

Even  if  a  partner  exceed  the  authority  conferred  by 
the  common  law  and  pledge  the  partnership  credit  on 
a  negotiable  security  for  his  own  private  advantage,  his 
co-partners  are  liable  to  a  holder  for  value  without  notice. 


(/■)  Greenslade  v.  Bower,  7 
B.  &  C.  635  ;  1  M.  &  R.  640  ; 
31  E.  E.  272  ;  Dicldtisan  v.  f'alpy, 
10  B.  &  C.  128;  5  M.  &  R. 
126  ;  34  R.  E.  348 ;  Bussell  v. 
Pollett,  executors,  1840.  But  see 
J3row)i  v.  Kidgei;  3  H.  &  N.  853. 
Unless  it  be  the  ordinary  and 
known  course  of  such  mining 
concerns  as  the  defendant's  to 
draw  and  accept  bills. 

(3)  Hedley  v.  Bainhridrje,  3 
Q.  B.  316  ;  Forster  t.  MucJuvortk, 
L.  E.,  2  Ex.  163  ;  36  L.  J.,  Ex.  94, 
which  was  the  case  of  a  post-dated 
cheque.  In  America  it  has  been 
held  that  the  same  rule  applies  to 
partners  in  the  practice  of  physic, 
and  to  partners  in  a  tavern.  See 
the  authorities,  Byles  on  Bills, 
6th  American  edition,  p.  75. 

(70  Yates  v.  Dalton,  28  L.  J., 
Bxch.  69. 


(i)  Coj)  V.  Hicltiiuin,  8  House 
of  Lords'  Cases,  268  ;  9  C.  B., 
N.  S.  47  ;  30  L.  J.,  C.  P.  125. 
This  case  has  been  supposed  to 
shake  the  authority  of  }V/tugh  v. 
Carver.  See  Biillen  v.  Sharpe, 
L.  E.,  1  C.  P.  86.  Executors  of 
a  deceased  partner  receiving  a 
share  of  the  profits  in  accordance 
with  the  articles  of  partnership, 
were  not  on  that  acdount  merely 
held  to  be  partners.  Holme  v., 
Hammond,  L.  E.,  7  Ex.  218 ;  41 
L.  J.  157.  Participation  in  profits 
is  strong,  but  not  conclusive 
evidence  of  partnership,  53  &  54 
Vict.  c.  39,  s.  2.  Pooley  v.  Driver, 
L.  E.,  5  Ch.  D.  459  ;  Ex  parte 
Tennant,6  Ch.  D.  303;  Mollwo 
4-  Co.  V.  Court  of  Wards,  L.  E., 
4  P.  C.  419.  Written  evidence 
may  be  required  to  bring  a  case 
within  the  above  stativte.     Syers 
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CHAPTER 
V. 


And  if  there  be  a  good  defence  against  one  of  several 

partners  or  co-plaintiffs  suing  on  a  bill,  note,  or  other  joint  

contract,  it  is  a  good  defence  against  all  Qc)  ;  although  the 
co-partner  or  co-plaintiff  to  whose  right  to  sue  the  objection 
applies  have  been  guilty  of"  a  fraud  on  his  co-partners  and 
companions,  and  they  have  been  innocent  of  it.  "  Are  they 
not  bound  by  his  acts,"  says  Lord  EUenborough,  "wheu 
they  are  to  recover  by  his  strength  ? "  {I).  The  defrauded 
partner's  remedy  (at  least  during  his  companion's  lifetime) 
must  have  been  in  equity  (m).  Thus,  if  one  partner  assume 
to  relieve  an  acceptor  of  his  responsibility,  the  firm  lose 
their  action.  Two  bills  had  been  drawn  by  a  partnership, 
and  accepted,  and  it  was  proved  that  the  value  received 
for  the  acceptance  had  been  employed  in  taking  up  other 
acceptances  for  the  accommodation  of  the  partnership  ;  the 
promise  of  one  partner,  in  fraud  of  his  co-partners,  to  pro- 
vide for  the  acceptances,  was  held  to  be  a  sufficient  defence 
to  an  action  by  them  against  the  acceptor  (h). 

So,  where  D.  drew  a  bill  in  his  own  name,  and  gave  the 
acceptor  a  memorandum,  in  writing,  that  he  would  provide 
for  it  when  due,  having  indorsed  it  to  the  firm  of  A.,  B.,  C. 
and  D.,  it  was  held  that  the  firm  were  bound  by  his  acts, 
and  could  not  recover  against  the  acceptor  (o). 

« 

But,  if  the  party  taking  a  bill  or  note  of  the  firm  knew,.  Where  there 
at  the  time,  that  it  was  given  without  the  consent  of  the  is  notice. 
other  partners,  he  cannot  charge  them  {p).    And  the  taking 
a  joint  security  for  a  separate  debt  raises  a  presumption 
that  the  creditor  who  took  it  knew  that  it  was  given  witliout 
the  concurrence  of  the  other  partners  {q).     If  there  existed 


V.  Syers,  L.  R.,  1  App.  Ca.  174.  In 
Ex  ])avte  Belhasse,  7  Ch.  D.  511, 
the  distinction  was  drawn  between 
a  loan  to  the  business  and  a  loan 
to  the  partners  personally. 

(/*)  Antley  V.  Johnson,  5  H.  & 
N.  137  ;  Brandon  v.  Scott,  7  E.  & 

B.  234. 

(l)  Richmond    v.     Heapy,     1 
Stark.  204. 
(m)  See  Junes  v.  Yates,  9  B.  & 

C.  539  ;  33  R.  R.  255  ;  Gordon  v. 
Mills,  7  M.  &  G.  607  ;  2  C.  B.  821. 

(n)  lUchmond  v.  Heapy,  1 
Stark.  202. 

(o)  Sparrow  v.  C'hisman,  9  B. 
&  C.  241  ;  4  M.  &  B.  206  ;  32 
E.  E.  664. 

(^)  Code,  s.  29  ;  53  &  54  Vict, 
c.  39,  s.  5.     See  the  6th  American 


edition  of  Byles  on  BiUs,  p.  77. 
See,  too,  case  of  Vavlingttm  ISanli, 
34  L.  J.,  Chanc.  10  ;  HeMnt  v. 
jS'i'cill,  L.  R.,  5  C.  P.  478  ;  39 
L.  J.,  C.  P.  245  ;  Hogarth  v. 
Latham,  L.  R.,  3  Q.  B.  D.  643. 

(^q)  Richmond  v.  Heapy,  1 
Stark.  202  ;  Arden  v.  Sharpe,  2 
Esp.  524  ;  5  E.  R.  748 ;  Barher  v. 
Baclihouse,  Peake,  61  ;  and  see 
Wallace  v.  Kelsall,  7  M.  &  W.  264  ; 
Joyies  v.  Yates,  9  B.  &  C.  532 ;  33 
E.  R.  255  ;  Jacuud  v.  French,  12 
East,  317  ;  11  R.  R.  390  ;  Gordon 
V.  Ellis,  7  M.  cfc  G-.  607  ;  Laceson 
v.  Banc.  M.  T.  1862;  32  L.  J., 
N.  8.,  C.  P.  32  ;  13  C.  B.,  N.  S. 
278,  established  this  view  of  the 
law.  But  when  the  bill  is  in  the 
hands  of  a  transferee  for  value, 
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EfEect  of 
partnership 
articles 
against  draw- 
ing bills. 


CHAPTER     fraud  and  collusion  between  the  partner  and  his  creditor, 
^-  the  bill  is  void  in  the  hands  of  the  fraudulent  holder,  not 

only  against  the  partnership,  but  against  other  parties  to 
the  bill  (r).  But  securities  which  may  be  unavailing 
against  the  firm,  when  in  the  hands  of  the  party  privy 
to  the  transaction,  will  nevertheless  bind  them  when  in 
the  hands  of  an  innocent  indorsee  for  value  (s).  But  in 
such  a  case  it  lies  on  the  plaintiff  to  show  that  he  gave 
value  in  good  faith  (t). 

Articles  of  agreement  between  the  partners,  that  no  one 
partner  shall  draw,  accept  or  negotiate  bills  of  exchange, 
will  not  protect  the  firm  against  bills  drawn,  accepted  or 
indorsed  in  violation  of  the  agreement,  if  the  holder  had  at 
the  time  of  taking  the  bill  {t),  no  notice  of  the  stipulation, 
and  can  show  that  he  gave  value.  But  if  notice  of  such 
agreement  can  be  brought  home  to  the  holder,  or  if,  in  the 
absence  of  such  agreement  between  the  partners,  the  other 
partners  have  given  him  notice  that  they  will  not  be 
responsible  for  bills  circulated  by  their  co-partner,  the  firm 
cannot  be  charged,  though  the  bill  was  given  in  the  coarse 
of  partnership  transactions  (m). 

Pleading  and        The  propeu  mode  of  raising  the  defence  of  unauthorized 
evidence.         and  fraudulent  acceptance  by  one  of  several  partners  and 
notice  to  the  plaintiff,  was  by  a  traverse  of  the  accept- 
ance (x). 

If  the  defendants  show  that  the  bill  was  circulated  in 
violation  of  partnership  articles,  they  will  thereby  put  the 
plaintiff  to  prove  that  he  or  some  one  under  whom  he  claims 
gave  value  in  good  faith  for  it,  subsequently  to  the  fraud  («/). 
But  it  has  been  held  by  the  Court  of  Queen's  Bench,  after 
conference  with  the  Judges  of  the  other  Courts,  that  in 
order  to  maintain  the  action,  where  it  appears  that  one 
partner  has  accepted  in  fraud  of  his  co-partners,  and  where 
issue  is  taken  on  the  acceptance,  it  is  not  necessary  for  the 


the  onus  of  proof  may  be  shifted. 
"Where  the  acceptance  of  the  firm 
was  given  by  one  partner  for  an 
amoiint  including  a  joint  and 
separate  debt,  a  common  count 
was  inserted  for  the  consideration 
of  the  joint  debt ;  Ellston  v. 
Deacon,  L.  E.,  2  C.  P.  21. 

(r)  EiB  parte  Bonbonus,  8  Ves. 
540  ;  Wells  v.  Master  man,  2  Esp. 
731  ;  Green  v.  Dealdn,  2  Stark. 
347  ;  Ex  paHe  OoiMney,  2  6.  & 
J.  118  ;  8  L.  J.,  Ektcy.  1. 


(«)  mdley  V.  Taylor,13  East,175. 

(«)  JSTogg  v.  Skene,  34  L.  J., 
C.  P.  153.     Code,  s.  30  (2). 

(u)  Galway  v.  Mathew,  10 
East,  264  ;  1  Camp.  403 ;  10 
E.  E.  289. 

(«)  Jones  V.  Coriett,  2  Q.  B. 
828  ;  Orout  v.  Enthovcn,  1  Exch. 
382.  See  now  Ord.  XIX.  rr.  22 
and  23. 

(2/)  Grant  v.  Hawhes,  Chitty, 
42  ;  Hogg  v.  Shene,  34  L.  J.,  C.P. 
153  ;  Code,  s.  30  (2). 
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When  a  man 
is  partner  in 
two  firms  of 
the  same 
name. 


plaintiff  to  prove  that  he  gave  value,  but  the  defendants     CHAPTER 
must  affect  the  plaintiff  with  notice  of  the  fraud  (z),  or  ^- 

otherwise  impeach  his  title. 

If  a  man  be  at  one  and  the  same  time  a  partner  in  two 
distinct  firms,  but  each  firm  use  the  same  style,  and  he  draw 
a  bill  in  the  common  name  of  both  firms,  it  has  been  held, 
that  an  indorsee  may  charge  either  firm  at  his  election  (a). 

But  where  the  name  of  the  firm  is  the  same  as  the  name 
of  the  individual,  and  the  bill  is  drawn  by  the  individual 
for  his  separate  benefit,  perhaps  the  firm  is  not  pledged, 
but  unless  the  individual  carry  on  a  separate  business,  the 
presumption  seems  to  be  against  the  firm  (h). 

If  a  new  partner  be  introduced  into  a  firm,  an  acceptance   n^^^  partner. 
by  the  old  partners  for  an  old  debt  in  the  name  of  the 
new  firm  will  not,  in  the  hands  of  the  party  taking  it  and 
cognizant  of  the  facts,  bind  the  new  partner  (c). 


The  taking  security  from  one  of  several  partners,  joint 
makers  of  a  note,  or  acceptors  of  a  bill,  will,  in  general,  dis- 
charge the  other  co-partners  (d).  But  where  one  of  three 
partnei-s,  after  a  dissolution  of  partnership,  undertook  to 
pay  a  particular  partnership  debt  on  two  bills  of  exchange, 
and  that  was  communicated  to  the  holder,  who  consented  to 
take  the  separate  notes  of  the  one  partner  for  the  amount, 
strictly  reserving  his  right  against  all  three,  and  retained 
possession  of  the  original  bills,  it  was  held  that,  the  separate 
notes  having  proved  unproductive,  he  might  still  resort  to 
his  remedy  against  the  other  partners  :  and  that  the  takuig 
under  these  circumstances  the  separate  notes,  and  even 


Taking  fresh 
security. 


(3)  Mnsgravc  v.  Drake,  f>  Q.  B. 
185,  in  which  case  O-ratit  v. 
Hawkes  was  not  cited.  Mit^- 
graic  v.  Drake  was  not  followed 
in  Hogg  v.  Skene  (34  L.  J.,  C.  P. 
153),  which  case  seems  more  in 
accordance  with  the  Code,  s.  30  (2). 
Kow,  by  Ord.  XIX.  rr.  15  to  23, 
the  defendant  apparently  should 
plead  that  the  acceptance  was 
obtained  by  fraud,  and  that  the 
plaintiff  had  notice  thereof,  or 
gave  no  value,  as  the  case  may  be. 

(a)  Baker  v.  Charlton,  Peake's 
N.  P.  C.  80  ;  M'Kair  v.  Fleming, 
Mont.  82  ;  Swany.  Steele,  7  East, 
210  ;  3  Smith,  199  ;  8  R.  R  618  ; 
see,  however,  Ex  parte  Buckley, 


III  re  Clarke,  U  M.  &  W.  469  ; 
15  L.  J.,  Bktcy.  3.  Compare  York- 
shire Bank  v.  Beatsim,  infra. 

(J)  Torkih  ire  Bank  v.  Beat  son, 
5  C.  P.  D.  109.  In  America 
prima  facie  the  firms  are  not 
bound.  Byles  on  Bills,  6th  Amer. 
ed.  p.  80.  See,  too,  JUx  purtf 
Bolitho,  1  Buck.  100  ;  Wiiitle  v. 
Crowthcr,  1  C.  &  J.  316  ;  1  Tyr. 
210 ;  35  R.  R.  728  ;  Furze  v. 
Shanoood,  11  L.  J.,  Q.  B.  119  ; 
and  Ex  parte  BiivJdei/,  supra. 

(c)  Shirreff  v.  Wilki,  1  East, 
48  ;  5  R.  R.  509. 

(d)  Ecans  v.  Dmnimond,  4 
Esp.  89  ;  Thompson  v.  Pcroecal, 
5  B.  &  Ad.  925  ;  3  N.  &;  M.  667. 
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afterwards  renewing^  thera  several  times  successively,  did 
not  amount  to  satisfaction  of  the  joint  debt  (e). 

Where  the  circumstances  were  such  that  the  partner  had 
no  power  to  bind  the  firm  by  a  bill,  subsequent  recognition 
of  the  act  will  be  equivalent  to  previous  autliority  (/). 

Secondly,  as  to  the  case  of  a  secret  or  dormant  partner. 
A  dormant  partner,  whose  name  does  not  appear,  is  bound 
by  bills  di'awn,  accepted,  or  indorsed  by  his  co-partners  in 
the  name  of  the  firm,  and  not  only  when  the  bills  are  nego- 
tiated for  the  benefit  of  the  firm,  but  when  they  are  given 
by  one  of  the  partners  for  his  own  private  debt,  provided  the 
holder  were  not  aware  of  the  circumstance  {g) :  for  credit  is 
given  to  the  firm  generally,  of  whomsoever  it  may  consist. 

But  where  a  man  agreed  to  become  a  dormant  partner  in 
a  firm,  and  the  secret  partnership  was  to  commence  from  a 
time  past,  and  after  the  stipulated  time  for  the  commence- 
ment of  the  partnership,  but  before  the  actual  agreement, 
the  members  of  the  firm  had  negotiated  bills  in  the  name  of 
the  firm,  and  applied  the  proceeds  to  their  own  benefit,  the 
incoming  partner,  though  a  partner  by  relation  at  the  time 
the  bills  were  negotiated,  was  held  not  liable.  He  could 
not  be  charged  on  the  ground  of  interest,  for  he  derived  no 
benefit  from  the  bills,  nor  on  the  ground  of  credit  having 
been  given  to  him,  for  he  was  no  member  of  the  firm  at  the 
time  ;  nor  on  the  ground  of  having  ratified  the  acts  of 
his  co-partners,  for  there  can  be  no  ratification  where  there 
was  no  assumed  authority  (h). 

A  dormant  partner  may  join  and  sue  on  a  bill  (i),  or  the 
ostensible  partner  may  sue  alone  (Ic).  But  the  non- joinder 
of  a  dormant  partner  as  defendant  could  not  be  pleaded  in 
abatement  (J). 

(e)  Bedford  v.  Dealiin,  2  B.  & 
Aid.  210  ;  2  Stark.  178. 

(/)  Code,  s.  2i.  DuTican  v. 
Lowndes,  3  Camp.  478  ;  14  E.  E. 
815  ;  and  see  Vm-e  v.  Ashby,  10 
B.  &  C.  288  ;  and  Wilson  v. 
Tmnman,  6  M.  &  G.  236.  As  to 
banking  partnerships,  see  post, 
Corporations  and  Covipanies. 

O)  Vera  •r.  AsUy,  10  B.  &  C. 
288  ;  34  E.  E.  408 ;  Zloyd  v. 
Ashiy,  2  B.  &  Ad.  23  ;  36  R.  E. 
454  ;  Swan  v.  Steele,  7  East,  210 ; 
3  Smith,  199;  8  E.  E.  618. 

(/t)  Vere  v.  Ashby,  10  B.  &  C. 
288  ;  34  R.  E.  408 ;  see  Battley 
V.  Lewis,  1  M.  &  G.  155  ;  1  Scott, 


N.  E.  143,  and  Wilson  v.  Tumiiwn, 
6  M.  &  G.  236. 

CO  Cotliay  V.  Fennell,  10  B.  & 
0.  671  ;  34  R.  E.  541  ;  Skinner  v. 
Stools,  4  B.  &  Aid.  437  ;  23  E.  E. 
337. 

(]i)  Lereoh  v.  Shafto,  2  Esp. 
468  ;  Lloydy.Arehbowl,2Ta.-mi.t. 
324  ;  11  E.  E.  595  ;_  and  see  Maw- 
man  V.  GiUett,  2  Taunt.  325,  n.  ; 
11  E.  E.  597  ;  Kell  v.  X'ainly, 
10  B.  &  C.  20. 

(T)  Be  Mautort  v.  Sannders,  1 
B.  &  Ad.  398.  The  share  of  a 
dormant  partner  did  not  pass 
to  the  trustee  in  bankruptcy ; 
Reynolds  v.  Bowley,  L.  E.,  2  Q.  B. 
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Thirdly,  as  to  a  mere  nominal  or  ostensible  partner. 
Though  a  man  really  have  no  interest  in  a  firm,  yet  if  he 
suffer  himself  to  be  held  out  to  the  world  as  a  member  of  it,  nominal 
he  hereby  authorizes  those  to  ivhom  he  lias  been  so  held  out  partner. 
to  treat  him  as  a  contracting  party  ;  for  as  they  cannot 
know  whether  his  interest  be  merely  apparent  or  real,  they 
would  be  injured  and  defrauded,  if  they  could  not  charge 
him  as  a  partner  (m). 

Fourthly,  as  to  the  consequences  of  a  dissolution  of  DissoLniioN. 
partnership ;  which  (in  the  absence  of  a  special  agree- 
ment) is  brought  about  by  the  death  or  bankruptcy  of  any 
partner,  as  well  as  by  mutual  consent.  After  a  dissolution, 
the  ex-partners  have  no  longer  power  to  bind  each  other  by 
bills  or  notes  to  persons  aware  of  the  dissolution  («).  But 
notwithstanding  a  valid  dissolution  of  an  ostensible  partner- 
ship by  an  agreement  between  the  partners,  still  as  between 
the  firm  and  the  world  the  authority  of  the  ex-partners  to 
bind  each  other  by  bills,  notes  or  other  contracts,  within 
the  scope  of  the  former  partnership,  continues  till  the 
dissolution  be  duly  notified. 

Such  notice  may  be  either  express  or  implied. 

The  only  safe  mode  of  proceeding  is  to  give  express  Express 
notice  to  all  who  have  hitherto  dealt  with  the  firm,  and  to  notice  of  it. 
advertise  the  dissolution  or  change  of  partnership  ;  in  the 
London  Gazette  for  a  firm,  whose  principal  place  of  business 
is  in  England  or  Wales  ;  and  in  the  Edinburgh  and  Dublin 
Gazettes  respectively  for  Scotland  and  Ireland ;  such 
advertisement  being  notice  to  all  not  previously  customers 
of  the  firm. 

The  ex-partners  are  not  safe  against  any  of  the  persons 
whose  names  are  on  a  bill  of  exchange,  unless  notice  be 
given  to  each.  After  a  dissolution,  one  of  the  ex-partners 
accepted  a  bill  in  the  name  of  the  firm  ;  the  payee  had  no 
notice  of  the  dissolution,  but  the  indorsee  had.     It  was 


47i  ;  36  L.  J.  247.  But  since 
BoviU's  Act,  28  &  29  Vict.  c.  86 
(now  repealed) ,  a  dormant  partner 
is  postponed  to  other  creditors, 
Partnership  Act,  1890,  ss.  2  and  3. 
Pleas  in  abatement  are  abolished 
by  Ord.  XVI.  r.  11. 

Qui)  53  &  oi  Vict.  c.  39,  s.  14. 
Where  the  contract  is  made  with 
a  firm  in  which  there  is  a  nominal 
partner,  the  real  partner  may  sue 
alone  without  joining  the  nominal 


partner  as  co-plaintiff.  Kell  v. 
NainJnj,^  10  B.  &  C.  20.  To  make 
a  man  liable  as  a  nominal  partner 
he  must  have  been  held  out  as 
such  to  the  2}laintiff.  Per  Parke, 
J.,  Diehiiismi  v.  Valpy,  10  B.  & 
C.  141  ;  5  M.  &  Ky.  126  ;  34  R.  R. 
348  ;  Guvney  v.  Evans,  3  H.  &  N. 
122. 

(?^)  Heath  v.  Sansom,  4  B.  & 
Ad.  172  ;  1  Nev.  &  M.  104;  38  R.  R. 
237.     53&54Vict.  c.  39,  s.  38. 
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CHAPTER     held,  that  though  the  indorsee  had  had  notice  of  the 
^-  dissolution,  he  could  recover  on  the  bill  against  the  firm, 

because  the  payee  had  had  no  notice,  and  the  indorsee  had 
a  right  to  stand  on  the  payee's  title  (o). 


Implied  or  in- 
direct notice. 


When  bankers  had  dissolved  partnership,  a  corresponding 
change  in  their  printed  cheque  was,  as  against  a  person 
who  was  an  old  customer,  but  had  drawn  a  cheque  in  the 
new  form,  held  sufiicient  notice  of  the  dissolution.  Lord 
Ellenborough — "  I  think  the  change  was  sufficiently  notified 
by  the  change  in  the  cheque.  It  is  the  habit  of  banking 
houses  to  intimate  in  this  manner  that  a  partner  has  been 
introduced  or  has  retired  "  (p). 

Where  a  bill  has  been  accepted  by  an  ex-partner  in  the 
name  of  the  firm,  in  favour  of  an  attorney  who  had  a  year 
before  prepared  a  draft  of  a  deed  of  dissolution  between  the 
partners,  which  deed  it  did  not  appear  had  ever  been  executed. 
Lord  Ellenborough  held,  that  if  the  attorney  would  insist  on 
the  continuance  of  the  partnership,  it  lay  on  him  to  show 
that  the  intention  to  dissolve  had  been  abandoned  (g). 

A  notice  of  the  dissolution  in  the  Gazette  is  not  sufficient 
to  exempt  a  retiring  partner  from  responsibility  to  a  former 
dealer  with  the  firm,  unless  it  be  shown  that  such  dealer 
was  in  the  habit  of  reading  the  Gazette  (r).  But  a  mere 
notice  in  the  Gazette  is  now,  as  against  a  man  who  had  had 
no  previous  dealings  with  the  firm,  evidence  of  notice  of 
dissolution  (s).  An  advertisement  of  a  dissolution  in  a 
newspaper  was  not  even  admissible,  without  proof  that 
the  party  sought  to  be  affected  with  such  notice  took  in 
the  newspaper  {t).    But  in  that  case  it  was  not  necessary 


(o)  Booth  V.  QvAn,  7  Price, 
193. 

{p)  Barfoet  v.  Goodliall,  3 
Camp.  147 ;  and  see  Vise  v. 
Fleming,  1  Younge  &  J.  227. 

(j)  Paterson  v.  Zacliariah,  1 
Stark.  71. 

(r)  Oodfrey  v.  Turnbull,  1  Esp. 
871 ;  Leesony.  Holt,  1  Stark.  186  ; 
18  E.  R.  758  ;  Graliam  v.  Hope, 
Peake.  154  ;  3  R.  R.  671  ;  Gorham 
V.  riwmpson,  ib.  42 ;  3  E.  R.  650 ; 
Rex  V.  Holt,  5  T.  R.  443  ;  Wil- 
liams V.  Keats,  2  Stark.  290  ;  19 
R.  R.  723  ;  see  also  Ex  parte 
Vsbwne,  1  Glyn  &  Jam.  358.  A 
notice  of  dissolution  in  VaaGazette 
may  be  given  in  evidence  without 
a  stamp.  Jenltins  v.  Blizard, 
1  Stark.  418  ;  18  R.  R.  792. 


(«)  53  &  54  Vict.  c.  39,  s.  36. 
Godfrey  v.  2'urnball,  1  Esp.  671  ; 
JVewsome-v.  Coles,  2  Camp.  617;  12 
R.  R.  756.  It  has  been  established 
in  America,  that  notice  in  the 
Gazette  or  in  any  other  public 
and  proper  manner  is  sufficient, 
as  against  persons  who  had  no 
previous  dealings  with  the  firm. 
See  the  authorities,  Byles  on 
Bills,  6th  American  edition,  p.  84  ; 
3  Kent's  Com.  66  ;  and  see  Farrar 
V.  Beflinne,  1  0.  &  K.  580. 

(i)  Leeson  v.  Holt,  1  Stark. 
186  ;  18  R.  E.  758  ;  Boy  dell  v. 
Brummond,  11  East,  142  ;  10  R.  R. 
450 ;  Norwich  Navigation  Com- 
pany V.  Theolald,  1  M.  &  M.  153  ; 
Jenluns  v.  Blizard,  1  Stark.  420  ; 
18  B.  R.  792  ;  Hovil\.  Browning, 
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that  the  dissolution   should  have  been  advertised  in  the     CHAPTER 
Gazette  (u).  v. 

A  secret  partner  is  not  liable  after  a  dissolution,  though  Notice  of 
without  notice,  on  a  bill  or  note  given  by  the  continuing  retirement 
partners  in  the  name  of  the  firm  ;  for  the  contract  was  not  °*  ^®°^®* 
made  on  his  credit,  nor  had  he  any  interest  in  it  (x).  "^^^  '^^^' 

Where  the  dissolution  is  by  death,  notice  is  not  necessary  Notice  of 
to  protect  the  estate  of  the  deceased  (y).  '    dissolution. 

After  a  dissolution,  and  due  notice  thereof,  the  ex-partners  Efiect  of 
become  tenants  in  common  of  the  partnership  effects,  and  dissolution. 
their  authority  as  mutual  agents  is  at  an  end,  except  for 
pending  transactions  and  the  winding-up. 

One  ex-partner  cannot,  therefore,  indorse  in  the  name  of 
the  firm  a  bill  which  belonged  to  the  firm,  but  all  must 
join  (s),  though  the  ex-partner  indorsing  have  authority  to 
settle  the  partnership  affairs.  "  I  even  doubt  much,"  says 
Lord  Kenyon,  "  if  an  indorsement  were  actually  made  on 
a  bill  or  note  before  the  dissolution,  but  the  bill  or  note 
was  not  sent  into  the  world  till  afterwards,  whether  such 
indorsement  would  be  valid  "  {a). 

But  a  statement  by  the  ex-partner  that  he  had  left  the  when  autho- 
assets  and  securities  in  the  hands  of  the  continuing  partner,  rity  to  in- 
and  that  he  had  no  obiection  to  his  using  the  partnership  ^°'^^^  ^f*6r 

riissnliiTiOTi 

name,  is  evidence  from  which  a  jury  may  infer  an  authority  ^^j  ^g 
to  indorse  (6).  An  authority  to  indorse  may  be  inferred,  inferred, 
though  the  written  agreement  of  dissolution  contain  no 
such  authority.  But  an  authority  to  the  continuing  partner 
"  to  wind  up  the  business  "  will  not  enable  him  to  indorse 
the  securities  of  the  late  firm  (b).  Both  ex-partnei's  ought 
therefore  to  indorse,  for  that  is  the  proper  mode  of  indorsing 
by  persons  who  are  not  partners  (c).  But  if  the  outgoing 
partner  suffer  his  name  to  appear  as  partner,  new  customers, 
notwithstanding  notice  in  the  Gazette,  may  charge  him. 


7  East,  161  ;  Rowley  v.  Home,  3 
Bing.  2 ;  10  Mo.  247  ;  28  E  E.  551. 

(w)  Booth  V.  $M«»,  7Price,  193. 

Qe)  Evans  v.  Drummond,  i 
Esp.  89  ;  NevmuLvoh  t.  Clay,  U 
East,  239 ;  Heath  v.  Sa-nsom,  4 
B.  &  Ad.  172  ;  1  N.  &  M.  104  ; 
38  E.  E.  237. 

(j/)  VulUamy  v.  Nolle,  8  Mer. 
619  ;  17  E.  R.  143.  53  &  54  Vict, 
c.  39,  s.  36  (3). 


(z)  Abel  V.  Sutton,  3  Esp.  108 ; 
6  R.  E.  818  ;  Mlgour  v.  Flnlay- 
son,  1  H.  Bl.  155  ;  but  see  Lewis 
V.  Reilly,  1  Q.  B.  349  ;  and  53  & 
54  Vict.'c.  39,  s.  38. 

(a)  Abel  v.  Sutton,  3  Esp.  108  ; 
6  E.  E.  818. 

(J)  Stnith  V.  Winter,  4  M.  & 
W.  454. 

(c)  CarvioJiY.  Viokery,  2  Dong. 
653,  n. 
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Dissolution 
by  death. 


By  bank- 
ruptcy. 


OCCASIONAL 

PAUTNEB- 

SHIPS. 


EXECUTORS 
AHD  ADMIN- 
ISTEATOES. 


K.  and  A.  dissolved  partnership,  and  advertised  tlie  disso- 
lution in  the  Gazette.  K.  accepted  a  bill  in  the  name  of 
the  firm,  ante-dating  it,  so  that  it  appeared  to  have  been 
drawn  before  the  dissolution.  This  bill  came  into  the 
hands  of  the  indorsee,  for  value,  without  actual  notice  of 
the  dissolution.  A.  had  allowed  his  name  to  remain  over 
the  door  of  a  hatter's  shop  in  the  Poultry,  where  the 
business  had  been  carried  on.  Lord  Ellenborough  held 
A.  liable  on  the  bill,  observing,  that  he  had  imprudently 
suffered  notice  to  be  given  of  the  continuance  of  the 
partnership  by  permitting  his  name  to  remain  over  the 
door  (d). 

If  one  partner  die,  being  liable  or  entitled  on  a  bill  or 
note,  the  legal  right  or  liability  survives,  but  the  personal 
representatives  of  the  deceased  were  entitled  or  liable  in 
equity  (e). 

Bankruptcy  being  a  dissolution,  an  indorsement  by  one 
of  the  several  partners,  after  a  secret  act  of  bankruptcy, 
is  invalid  (/).  But  it  has  been  also  held,  that,  as  the 
ex-partners  still  hold  themselves  out  to  the  world  as 
partners,  they  are  liable  to  third  persons  (g). 

Lastly,  as  to  an  occasional  partnership. 

A  partnership  may  be  either  a  general  partnership,  or  a 
particular  one  for  a  single  transaction. 

An  interest  in  the  profits  of  a  single  transaction  makes 
a  man  a  partner,  and  liable  to  third  parties  (h). 

A  joint  security  given  by  one  partner,  in  a  mere  occa- 
sional partnership  for  a  private  debt,  does  not  charge  his 
co-partner,  though  in  the  hands  of  a  bond  fide  holder  for 
value  («). 

The  executor  of  a  deceased  party  to  a  bill  or  note  has,  in 
general,  the  same  rights  and  liabilities  as  his  testator.    "  The 


(d)  Williums  V.  Keats,  2  Stark. 
290  ;  19  K.  E.  723;  and  see 
Newsume  v.  Coles,  2  Camp.  617  ; 
12  R.  R.  756  ;  Stables  v.  Ely,  1 
C.  &  P.  614. 

(«)  Lane  v.  Williams,  2  Vern. 
277  ;  Bishop  v.  Church,  3  Ves. 
sen.  100, 871  ;  Vulliamy  v.  Noble, 
3  Mer.  614  ;  17  E.  R.  143  ;  Heath 
V.  Perceval,  1  P.  Wms.  682 ;  1 
Kti-a.  403.  But  the  right  of  sur- 
vivorship, in  partnership  chattels 


of  a  trading  firm,  does  not  exist. 
JJucldey  v.  Barber,  6  Exch.  164. 
Partnership  Act,  ss.  5,  9  and  33. 
BucMey  v.  Barber  would  now  be 
governed  by  s.  23. 

(/)  Thomason  v.  Frcrc,  10 
East,  418  ;  10  R.  R.  341. 

(17)  Laoy  V.  Woolcut,  2  D.  &  R. 
458. 

(/t)  Ileyhue  v.  Bmrge,  19  L.  J., 
C.  P.  243  ;  9  C.  B.  431. 

(i')M''illiamsy. Thomas, Q'Esp.lS. 
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executors  of  every  person,"  says  Lord  Macclesfield, 
implied  in  himself  and  bound  without  naming  "  {h). 


■  are 


CHAPTER 
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Therefore,  if  a  bill  be  indorsed  to  a  man  who  is  dead,  by  Their  rights 
a  person  ignorant  of  his  death,. that  will  be  an  indorsement  and  duties. 
to  the  personal  representative  of  the  deceased  (I).  On  the 
death  of  the  holder  of  a  bill  or  note,  his  executors  or 
administrators  may  indorse  (m);  and  an  indorsement  by 
the  executors  or  administrators  is  for  all  purposes  as  effectual 
as  an  indorsement  by  the  deceased  (ii). 

Presentment  (o),  notice  of  dishonour  and  payment  should 
be  made  by  and  to  the  executor  or  administrator,  in  the 
same  manner  as  by  or  to  the  deceased. 

If  the  holder  be  dead  and  the  executor  have  not  yet 
proved  the  will,  still  it  seems  the  executor  is  bound  to 
present  the  bill  when  presentable  (ji?) ;  for  his  title  to  his 
testator's  property  is  derived  exclusively  from  the  will,  and 
vests  in  him  from  the  moment  of  the  testator's  death  (q). 
But  as  the  title  of  an  administrator  is  derived  wholly  from 
the  Court  of  Probate,  and  he  has  none  till  the  letters  of 
administration  are  granted,  he  would  probably  be  excused 
by  impossibility. 


A  probate,  being  a  judicial  act  of  the  Court  of  Probate, 
is  conclusive  as  to  the  validity  and  contents  of  the  will, 
and  the  title  of  the  executor ;  and,  as  long  as  it  remains 
unrepealed,  cannot  be  impeached  in  the  other  Courts. 
Therefore,  a  voluntary  payment  to  an  executor  who  has 
obtained  probate  of  a  forged  will,  is  a  discharge  to  the 
debtor,  notwithstanding  that  the  probate  is  afterwards 
declared  null  (r). 

Bills  of. exchange  are  to  be  paid  in  the  course  of  adminis- 
tration as  simple  contract  debts.  They  were  before  the 
General  Probate  Act,  20  &  21  Vict.  c.  77,  bona  iiotabilia ; 
not,  as  in  a  case  of  specialty,  where  the  instrument  might 
happen  to  be,  but  where  the  debtor  resided  at  the  time  of 
the  creditor's  death  (s). 


Effect  of 
probate. 


(K)  Sydey.  Shirmer,  2 P.  Wms. 
196.  See  Williams  v.  Burrell,  1 
C.  B.  402. 

(Z)  Murray  v.  East  India 
Company,  5  B.  &  Aid.  204;  24 
K.  R.  325. 

(m)  Mawlinsonv. StonejSWiis. 
1  ;  3  Stra.  1260. 

(»)  WatMns  v.  Maule,  2  Jac.  & 
"Walker,  243. 


(o)  HoUoy,  2,  10. 

{jj)  Marius,  135  ;  Molloy,  2, 
10  ;  Poth.  146. 

(j)  Com.  Dig.  Adminis.  B.  10  ; 
Woolley  V.  Clarh,  5  B.  &  Aid. 
744  ;  1  D.  &  Ry.  409  ;  24  R.  R.  546. 

(»•)  Allen  V.  BuTtdas,  3  T.  R. 
125  ;  1  R.  R.  666. 

(s)  Yeomans  v.  JBradshaw, 
Carthew,  373  ;  3  Salk.  70. 
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CHAPTER 
V. 

Priority  of 
specialty  over 
simple  con- 
tract debts 
abolished. 

Debtor  made 
executor. 


By  32  &  33  Vict.  c.  46,  the  priority  of  specialty  over 
simple  contract  debts  in  the  case  of  persons  dying  since 
January  1st,  1870,  is  abolished. 

It  was  a  general  rule  of  law,  that,  if  a  creditor  constituted 
his  debtor  executor,  the  debt  was  released  and  extinguished, 
for  the  same  hand  being  at  once  to  receive  and  to  pay,  the 
action  was  suspended ;  and  a  personal  action  once  suspended 
by  the  act  of  the  parties  is  gone  for  ever  ;  but  it  was  other- 
wise in  equity  in  the  absence  of  circumstances  showing  an 
intention  to  release  the  debt,  and  the  equitable  doctrine 
now  prevails  (/).  Hence  it  followed  that  if  the  holder  of  a 
bill  appointed  the  acceptor  his  executor  the  acceptor  was 
discharged  at  law,  and  all  the  other  parties  also,  for  a  release 
to  the  principal  discharged  the  sureties.  So  it  has  been 
decided,  that  if  the  payee  of  a  note,  payable  on  demand, 
constituted  the  maker  of  the  note  his  executor,  the  maker 
was  discharged,  not  only  from  his  liability  to  the  estate  of 
the  testator,  but  also  from  his  liability  as  maker  to  an 
indorsee  to  whom  the  executor  assigned  it  after  the  testator's 
death  (m).  But  it  is  conceived  that  if  the  note,  at  the  time 
of  the  testator's  death,  had  been  in  tlie  hands  of  an  indorsee, 
the  maker  would  still  have  been  liable  as  maker  to  the 
indorsee,  and  that  if  the  note  had  been  payable  at  a  future 
time,  and  indorsed  by  the  executor  after  the  testator's  death, 
but  before  the  note  was  due,  the  maker  would  have  been 


(0  Year  Book,  20  Edw.  4.  17  ; 
21  Edw.  4,  30  ;  Dyer,  140  ;  Ked- 
hanis  Oixe,  4  Coke,  409,  a;  li'ryer 
T.  Gildridge.,  Hobart,  10  ;  Stur- 
leyn  v.  Albany,  Cro.  Eliz.  150  ; 
Dorcliester  v.  IF'oJJ,  Cro.  Car. 
372  ;  Winilifovd  v.  Wanltford,  1 
Salk.  299  ;  Clieetham  v.  Ward,  1 
Bos.  &  Pul.  630  ;  4  E.  K.  741  ; 
th'ealtly  v.  Fu.r,  9  B.  &  0.  130; 
32  R.  R.  605.  As  to  the  equit- 
able doctrine,  see  Strong  v.  Bird, 
L.  B.,  18  Eq.  315.  But  for  the 
prevalence  given  to  the  rules  of 
equity  under  the  Judicature  Act, 
some  provision  correcting  the  old 
rule  at  law  might  have  been 
necessary  in  the  Code.  Sect.  61 
does  indeed  expressly  deal  with 
the  case  of  the  acceptor  (or 
maker),  but  does  not  include  the 
other  parties  to  a  bill,  as  drawer 
or  indorsers,  and  only  treats  of  a 
transfer  to  him  in  his  own  right 
at  or  after  maturity,  whereas  the 


former  rule  of  law  was  general.  It 
seems,  therefore,  that  the  framers 
of  the  Code  regarded  the  old  rule 
of  law  as  already  overridden  by 
the  doctrine  of  the  Chancery  side, 
and  that  s.  61  was  not  directed 
against  it,  or  the  other  parties  to 
a  bill  would  have  been  included 
in  the  section,  but  against  the 
re-issue  of  an  instrument  coming 
after  maturity  into  the  hands  of 
the  party  ultimately  liable  in  his 
own  right,  and  not  merely  as 
assignee  or  trustee  or  executor, 
for  then  the  instrument  is  functus 
officio  and  the  stamp  exhausted. 

(u)  Freukly  v.  Foa>,  9  B.  &  C. 
130;  4  Man.  &  R.  18  ;  32  R.  R. 
605.  See  also  Hurmer  v.  Steele, 
4  Exch.  1.  Such  a  release  in  law 
might  formerly  have  been  made 
by  an  infant  testator,  at  the  age 
of  seventeen  years  complete.  Co. 
Li'tt.  264.  1). 


Liahilitij  of  Contracting  Parties. 
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liable  as  maker  to  an  indorsee  without  notice  ;  for  since  a 
premature  secret  payment  by  the  maker  would  not  have 
protected  him(2:),  no  more,  it  should  seem,  would  a 
premature  secret  release  to  him  {y). 

If  one  of  several  joint  debtors  were  appointed  executor, 
it  was  a  release  to  all  (2),  and  though  they  were  liable 
severally  as  well  as  jointly,  for  judgment  and  execution 
against  one  would  have  been  a  discharge  to  all  {a)  ;  and 
an  express  release  to  one  might  have  been  pleaded  in  bar 
by  all  (b).  The  debt  was  also  released  where  one  only  of 
several  executors  was  indebted  (c),  and  though  the  executor 
die  without  having  either  proved  the  will  or  administered  {d). 

But  if  a  sole  executor  refused  to  act,  the  debt  was  not 
discharged  («).  If  the  creditor  made  the  executor  of  the 
debtor  his  executor,  that  was  no  discharge  (/). 

Though  the  appointment  of  a  debtor  to  be  executor  Debt  is  assets. 
released  him  from  liability  to  the  first  or  any  subsequent 
representatives  of  the  testator,  yet  the  debt  is  still  assets 
in  his  hands  in  favour  both  of  creditors  and  legatees  {g). 

The  taking  out  letters  of  administration  by  a  debtor  to  Debtor 
his  creditor  is  merely  a  suspension  of  the  legal  remedies  becoming 
as  between  the  parties  :  but  being  the  act  of  the  law,  and  administrator, 
not  the  act  of  the  intestate,  it  is  no  extinguishment  of 
the  debt,  for  the  action  will  revive  when  the  affairs  of  the 
intestate  and  of  the  administrator  are  no  longer  in  the 
hands  of  the  same  person  Qi). 

If  a  note  or  a  bill  be  made  or  indorsed  to  an  executor  as  Whenexecu- 

executor,  he  may  sue  on  it  in  his  representative  capacity,  tors  may  sue 

as  such. 

(k)  Burhndge  v.  Maniwrs,  3 
Camp.  19.S  ;  13  R.  R.  786.' 

(?/)  Dod  V.  Edwards,  2  C.  &  P.  602. 

(2)  Wentworth,  Off.  Exors. 
c.  2  ;  Com.  Dig.  Admin.  B.  5. 

(as)  Bro.  Ab.  Exors.  p.  118  ; 
Fryer  v.  Qildridge,  Hob.  10 ; 
Cheetham  v.  Ward,  1  Bos.  &  Pul. 
630 ;  4  R.  R.  741  ;  Wanltford  v. 
Wanliford,  1  Salk.  299. 

(J)  2  Rol.  Abr.  412  ;  Clayton, 
v.  Kynaxton,  2  Sails.  574 ;  2 
Saund.  47,  t. 

(«)  Bro.  Exors.  pi.  114  ;  Went. 
Off.  Exors.  c.  2,  pp.  74,  75,  14th 
ed. ;  Com.  Dig.  Adm.  B.  5  ; 
Wanliford  v.  Wanltford,  1  Salk. 
299,  by  Powell,  J.  ;  Cheatham,  v. 
Ward,  1  Bos.  &  Pul.  630  ;  4  R.  R. 
741. 

{(V)  Wanliford  v.  Wanltford,  1 

B.B.E. 


Salk.  299;  "Went.  c.  2;  Com. 
Dig.  Adm.  B.  5. 

(e)  Wanltford  v.  Wanltford,  1 
Salk.  299  ;  but  see  .A  J»'«m  v.  Cun- 
ningham, 1  Vent.  303  ;  Butler's 
Co.  Litt.  264,  h. 

(/)  Bac.  Abr.  Exors.  A.  10  ; 
Dorchester  v.  Weib,  Cro.  Car. 
372  ;  W.  Jones,  345  ;  1  Salk.  305  ; 
Alston  V.  Andrew,  Button,  128. 

Of}  Bac.  Abr.  Exors.  A.  10 ; 
Brown  v.  Selwyn,  Cases  temp. 
Talbot,  241,  242  ;  Holiday  v. 
Boas,  1  Rol.  Abr.  920  ;  Woodward 
y.Lord  Bacey,  Plowd.  186  ;  Bon-- 
chester  v.  Wehh,  Cro.  Car.  373  ; 
Shep.  Touchstone,  497-8  :  Wanlt- 
ford V.  Wanltford,  1  Salk.  299. 
See  Wentworth,  Off.  Exors.  c.  2. 

(A)  Sir  John  KedhanCs  case, 
4  Colie,  409  ;   Wanltford  v.  Wanlt- 
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CHAPTER     and  join  claims  on  promises  to  the  testator  (i)  :  and  a  note 
'^-  given  to  the  administrator  for  a  debt  due  to  the  testator 

passes  to  the  administrator  de  honis  non  (k)  ;  though  a  pay- 
ment of  the  amount  of  the  instrument  to  the  administrator 
of  the  executor  would  be  good  in  equity,  and  now  at  law  (I). 
After  considerable  conflict,  the  rule  of  law  was  firmly 
established,  that  whenever  the  money  sought  to  be  recovered 
was  assets,  the  executor  might  sue,  as  executor,  on  a  contract 
made  with  himself  in  his  representative  capacity,  and  join 
counts  on  promises  to  his  testator  (m).  Thus  to  counts  on 
a  bill  or  note  given  to  his  testator,  he  might  join  a  count  for 
money  paid  by  himself  as  executor  (n)  ;  a  count  for  goods 
sold  by  himself(o),  for  works  done  by  himself  (^)  ;  a  count  on 
an  account  stated  with  the  plaintiff  as  executor,  of  monies  due 
to  the  testator  (q)  ;  or  a  count  on  an  account  stated  with  the 
plaintiff  as  executor,  of  monies  due  to  himself  as  executor  (r). 

Claims  by  or  against  an  executor  or  administrator  as  such, 

may  be  joined  with  claims  by  or  against  him  personally, 

actionagainst.  provided  the  last-mentioned  claims  are  alleged  to  arise  with 

reference  to  the  estate  in  respect  of  which  the  plaintiff  or 

defendant  sues  or  is  sued  as  executor  or  administrator  (s). 


Joinder  of 
causes  of 


ford,  1    Salt.  299  ;   Wentworth, 
Ofi.  Exors.  c.  2  ;  Locliier  v.  Smith, 

1  Sid.  79  ;  1  Keb.  313  ;  Sudmn 
V.  Hudson,  1  Atl£.  461. 

(i)  Kiiig  T.  Tliovi,  1  T.  E.  487. 

(K)  Cailierwood  v.  Clidbaud,  1 
B.  &  C.  150  ;  2  Dowl.  &  R.  271  ; 
25  E.  R.  339 ;  Court  t.  Partridge, 
7  Price,  591. 

(l)  Barkers.  Talcot,  IVern.  473; 
Judicature  Act,  1873,  s.  25  (11). 

(?ft)  2  Wms.  Saunders,  117,  d. 

(»)  Ord  T.  Fenwick,  3  Bast, 
104.  As  to  money  lent,  see 
Webster  v.  Speitcer,  3  B.  &  Aid. 
365  ;  22  R.  R.  427. 

(o)  Cowell  V.  Watts,  6  East, 
405  ;  9  Smith,  410. 

(^)  Marshall  v.  Bruadhurst,  1 
0.  &  J.  403  ;  Edwards  t.  Grace, 

2  M.  &  Wels.  190  ;  5  Dowl.  302. 
(j)  Jolson  T.  Fm-ster,  1  B.  & 

Ad.  6. 

(?')  Bowbiggin  v.  Harrison,  9 
B.  &  C.  666  ;'  4  Man.  &  E.  662. 

(«)  Ord.  XVIII.  r.  5.  For- 
merly in  an  action  against  an 
executor,  on  a  bill  or  note  of  his 
testator,  a  count  for  money  had 
and  received  by  the  defendant  as 
executor  could  not  be  joined  ; 


Jennings  v.  Jfewman,  4  T.  B.  347  ; 
Ashby  v.  Ashby,  7  B.  &  C.  444  ; 
1  Man.  &  E.  180  ;  31  R.  R.  242  ; 
nor  a  count  for  money  lent  to  the 
executor ;  Eose  v.  Bowler,  1  H. 
Bla.  108  ;  nor  a  count  for  goods 
sold  to  the  executor,  or  work  done 
for  him.  Corner  v.  Shew,  3  M.  & 
W.  350  ;  Kitchenman  v.  Shell,  3 
Ex.  49.  A  count  for  money 
paid  to  the  use  of  the  executor 
probably  might.  Ashby  y.  Ashby, 
supra.  A  count  on  an  account 
stated  by  the  executor  of  monies 
due  from  the  testator  might  be 
joined ;  Seear  v.  Athinson,  1  H. 
Bla.  102  ;  and  so  might  a  count 
on  an  account  stated  by  the 
executor  of  monies  due  from  him 
as  executor.  Powell  v.  Graham, 
7  Taunt.  581  ;  1  Moo.  305  ;  18 
R.  R.  593  ;  Ashby  v.  Ashby, 
supra.  Wherever  the  judgment 
on  a  count  common  was  de  bonis 
testatorh  the  count  might  be 
joined ;  but  .where  the  judgment 
was  de  bonis propriis  it  could  not. 
See  2  Wms.  Saun.  117,  e.  ;  Hall 
T.  Huffam,  2  Lev.  228  ;  Curtis 
V.  Davis,  Lev.  pt.  II.  110 ;  J 
Woodward,  1  Freem.  247. 
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CHAPTEE 
V. 

Delivery  by 
executor  after 
indorser's 
death. 

Whether  one 
of  several  can 
indorse. 


Liability  of  Contractwig  Parties. 

An  executor  cannot  complete  his  testator's  indorsement 
by  delivering  the  instrument  (^),  which  has  been  already 
signed  by  the  testator. 

It  has  been  said  that  an  indorsement  by  one  of  several 
co-executors,  in  his  own  name  alone,  will  not  suffice  to 
transfer  the  property  in  a  bill  of  exchange,  although  it  be  an 
indorsement  in  fact,  for  forgery  of  which  an  indictment  may 
be  sustained  (u). 

Executors  and  administrators,  like  agents,  may  be  per-  "When  an 
sonally  liable  on  making,  drawing,  indorsing,  or  accepting  executor  is 
negotiable  instruments,  even  though  they  describe  them-  psraoually 
selves  as  such,  unless  they  expressly  confine  their  promise    ^^  ^' 
to  paying  out  of  the  estate,  or  otherwise  negative  personal 
liability  (x). 

An  infant  can  make  a  binding  contract  for  necessaries  infants. 
only ;  and  he  may  give  a  single  Mil  (which  is  a  bond  with- 
out a  penalty)  for  the  exact  sum  due  for  necessaries,  but  not 
a  bond  with  a  penalty,  or  carrying  interest  («/). 

"What  are  to  be  considered  necessaries  (z)  depends  on 
the  rank  and  circumstances  of  the  infant  in  the  particular 
case. 

All  his  other  contracts  were  of  two  sorts,  voidable  and 
void.  A  distinction  of  importance  :  first,  because  a  voidable 
contract  might  be  afterwards  aflBrmed,  but  a  contract  abso- 
lutely void  was  incapable  of  confirmation  {a) ;  and,  secondly, 


(f)  Broiuage  v.  Lloyd,  1  Exch. 
32  ;  16  L.  T.,  Ex.  257. 

(«)  Winterbottom^H  ease,  1  Den- 
nison's  C.  C.  51  :  2  Car.  &  Kir. 
37.  It  has  been  so  held  in 
America.  Smith  v.  Whiting,  9 
Mass.  Eep.  320.  But  it  has  also 
been  there  held  that  a  note 
may  be  transferred  by  one  of 
several  administrators  ;  Sanden 
v.  Blaiw,  6  J.  J.  Marsh,  446  ;  and 
by  one  of  several  executors,  as  a 
collateral  security  for  a  judgment 
against  the  estate.  Wheeler  v. 
Wfieeler,  9  Cowan,  34. 

(x)  Childs  V.  Monins,  2  B.  &  B. 
460  ;  5  Moo.  281  ;  23  E.  E.  513  ; 
King  v.  Thorn-,  1  T.  E.  489  ;  Ridout 
V.  Bristow,  1  Tyrv?.  90  ;  1  C.  &  J. 
231  ;  35  B.  E.  710 ;  Serle  v. 
Waterworth,  4  M.  &  W.  9 ;  6 
Dowl.  684  ;  iVelso/i  v.  Serle,  4 
M.  &  W.  795  ;  Zirerpoul  Borottgh 
Banh  v.  Walher,  4  De  G.  &  J.  24  ; 


Code,  ss.  26  and  31  (5). 

(2/j  Co.  Litt.  172,  a.,  n.  2  ; 
Russell  V.  Lee,  1  Lev.  86  ;  and, 
■  therefore,  a  bond  cannot  be  set 
up  by  a  promise  to  pay  made 
after  full  age,  and  the  replication 
of  such  promise  is  ill.  Baylis  v. 
Dineley,  3  M.  &  Sel.  477  ;  see 
B.  N.  P.  182  ;  Hunter  v.  Agnew, 

I  Fox  &  Smith,  15  ;  1  EoL  Ab. 
729  ;  FisJier  v.  Mowbray,  8  East, 
330.  A  bond  with  a  penalty 
given  by  an  infant  seems  to  be 
absolutely  void.  Ayliffe  v.  Aroh- 
dale,  Cro.  Eliz.  920';  Vin.  Ab. 
Actions,  D.  d.  So  a  deed  given 
for  necessaries  was  voidable. 
Martin  v.  Gale,  L.  E.,  4  Ch.  D.  428. 

Qi)  See  the  observations  of  the 
Court  in  a  very  singular  case  ; 
Chappell  V.  Cooper,  13  M.  &  W. 
252. 

(a)  But  see  Williams  v.  Moore, 

II  M.  &  W.  256. 
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Infant's 
acceptance. 


Eatification. 


because  a  void  contract  might  be  treated  by  other  parties 
as  a  nullity,  but  contracts  voidable  could  only  be  avoided 
by  the  contracting  party  himself.  Yet  the  precise  criterion 
of  this  distinction  was  not  in  the  case  of  infancy  clearly 
settled.  According  to  sonle  authorities  it  depended  entirely 
on  the  mode  of  the  transaction  ;  and  all  such  gifts,  grants 
or  deeds  of  an  infant  as  took  effect  by  the  delivery  of  his 
hand,  were  only  Yoidable  ;  whereas  such  as  did  not  so  take 
effect  were  void  (J).  According  to  others,  if  the  act  was 
for  the  advantage  of  the  infant  it  was  voidable  :  if  for  his 
disadvantage,  absolutely  void  (e). 

The  acceptance  of  an  infant  was  at  all  events  invalid  (d), 
and  could  not  be  confirmed  by  a  promise  to  pay  made  after 
he  was  of  age,  and  after  action  brought  (e).  And  all  his 
contracts  made  in  the  course  of  trade  were  formerly  con- 
sidered absolutely  void  and  incapable  of  confirmation, 
though  the  moral  obligation  to  fulfil  them  would  support 
an  express  promise  to  pay  after  full  age,  and  before  action 
brought  (/).  It  has  been  held  that  no  mere  acknowledg- 
ment, or  part  payment,  would,  under  such  circumstances, 
create  a  liability  {g).  But  from  later  cases  it  appeared  that 
an  infant's  contract  on  a  bill  or  note  was  voidable  only  Qi), 
and  that  his  liability  might  be  established  by  ratification 
after  full  age  (*). 

The  stat.  9  Geo.  4,  c.  14,  enacted,  that  no  action  shall  be 
maintained  whereby  to  charge  any  person  upon  any  promise 
made  after  full  age,  to  pay  any  debt  contracted  during 

B.  &  Ad.  902  ;  2  Nev.  &  M.  109. 
Whether  a  ratification  be  in  all 
cases  a  new  contract,  resting  on 
the  original  obligation  as  a  moral 
consideration,  or  whether  it 
merely  impart  validity  to  the 
original  promise,  has  been  con- 
sidered doubtful.  Williams  v. 
Moore,  11  M.  &  W.  256  ;  but  see 
Sams  V.  Wall,  1  Exch.  122. 

(j)  Tliriipj)  T.  Fielder,  2  Esp. 
628.  Such  is  the  law  in  America. 
Byles  on  Bills,  6th  American 
edition,  p.  96. 

(7i.)  Such  also  is  the  result  of 
the  American  authorities.  See 
Byles  on  Bills,  6th  American 
edition,  p.  96. 

(i)  Harris  v.  Wall,  1  Exoh. 
122. 


(J)  Perkins,  2. 

(c)  Zoucli  V.  Parsons,  3  Burr. 
1794,  recognized  as  law  by  Lord 

Eldon  in v.  Handeoch,  17 

Ves.  jun.  383  ;  and  see  Holt  v. 
Ward,  2  Stra.  937  ;  Williams  v. 
Moore,  11  M.  &  W.  256.  A  void- 
able contract  has  been  defined  as 
a  contract  valid  till  disaffirmed. 
Allen  V.  Allen,  2  D.  &  W.  307  ;  1 
C.  &  L.  427  (Irish).  An  infant 
is  not  liable  on  a  bill  or  note 
under  any  circumstances.  In  re 
SoltyJwff,  1891,  1  Q.  B.  415. 

(d)  Williamson,  v.  Watts,  1 
Camp.  552  ;  and  see  Williams  v. 
Harrison,  Carthew,  160  ;  3  Salk. 
197. 

(e)  Tlwrnton  v.  lUingwoi'th,  2 
B.  &  C.  824  ;  4  Dowl.  &  R.  545. 

(/)  Ibid. ;  Hunt  v.  Massey,  5 


LiabiKUj  of  Contracting  Parties. 


fifl 


Infants  Relief 
Act. 


infancy,  or  upon  any  ratification  after  full  age  of  any  pro-     CHAPTER 
mise  or  simple  contract  made  during  infancy,  unless  such  "^- 

promise  or  ratification  shall  be  made  by  some  writing 
signed  by  the  party  to  be  charged  therewith.  Oral  evidence 
might  supply  defects  in  the  written  ratification  as  to  the 
sum,  the  date,  and  the  person  to  whom  it  is  addressed  (/c). 

By  the  Infants  Relief  Act,  37  &  38  Vict.  c.  62,  s.  1,  it  is 
provided  that  all  contracts,  whether  by  specialty  or  simple 
contract,  entered  into  by  infants  to  repay  money  lent  or  to 
be  lent,  or  for  goods  supplied  or  to  be  supplied  (other  than 
contracts  for  necessaries),  and  all  accounts  stated  with 
infants,  shall  be  absolutely  void  ;  the  effect  of  this  section 
is  limited  by  a  proviso  to  such  as  are  now  by  law  voidable. 
And  R.  2  enacts  that  no  action  shall  be  brought  whereby  to 
charge  any  person  upon  any  promise  made  after  full  age 
to  pay  any  debt  contracted  during  infancy,  or  upon  any 
ratification  made  after  full  age  of  any  promise  or  contract 
made  during  infancy,  with  or  without  new  consideration 
for  such  promise  or  ratification  after  full  age. 

By  the  55  Vict.  c.  4,  s.  5,  any  agreement  by  an  infant 
after  coming  of  age  to  repay  any  loan  void  in  law,  and  any 
negotiable  instrument  given  in  pursuance  of  such  agreement 
is  absolutely  void,  as  against  all  parties. 

A  person  of  full  age,  who  accepts  a  bill  drawn  while  he 
was  an  infant,  is  liable  on  the  bill  Q). 

Before  this  statute  an  infant  might,  after  coming  of  age, 
ratify  an  account  stated  (m).  But  unless  he  had  complete 
information,  and  full  knowledge  of  the  transaction,  his 
ratification  would  not  bind  in  equity  (n).  It  is  conceived 
that  a  bill  drawn,  indorsed,  or  accepted  in  blank  by  an 
infant,  and  filled  up  without  his  express  consent  after  he  is 
of  full  age,  would  not  bind  him  (p). 

Whether  a  promissory  note,  given  by  an  infant  for  neces-  Note  for 
saries,  be  valid,  either  at  the  suit  of  the  original  payee,  or  necessaries. 


Blank  accept- 
ance or 
indorsement. 


(7ri)  Hartley  v.  WliuHon,  11 
Ad.  &  Ell.  a3i.  A  debt  con- 
tracted by  an  infant,  if  not 
ratified  in  writing,  did  not  sup- 
port a  set-off.  Rawlet)  v.  Rawley, 
L.  R.,  1  Q.  B.  Div.  460'.  A  promise 
to  pay  as  a  "debt  of  honour  "  was 
heldnogoodratification.  Maecord 
V.  Osborne,  L.  R.,  2  0.  P.  Div.  568. 

(V)  Stevens  v.  Jacltson,  4  Camp. 
164.  In  Belfast  Bank  v.  Dolierty, 
4  Irish  h.  E.  124,  an  infant  was 
held  liable  on  an  acceptance  given 


after  full  age  for  debts  contracted 
during  infancy,  though  s.  2  of  the 
Act  of  1874  would  have  prevented 
the  drawer  (the  creditor)  or  a 
party  with  notice  (_8inith  v.  King, 
1892,  2  Q.  B.  543)  from  suing  on 
the  ratification.  But  such  a  case 
is  now  within  the  Act  of  1892. 

(ill)  Williams  v.  Moore,  12 
L.  J.,  Ex.  253  ;  11  M.  &  W.  256. 

(«)  Xay  V.  Smith,  21  Beav.  522. 

(())  Sunt  V.  Massey,  5  B.  &  Ad. 
902  ;  2  Nev.  &  M.  109. 
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I'arty  with 
another. 


Liability 
ex  delicto. 


May  conYey 
title  to  a  bill. 


his  indoreee,  had  until  recently  never  been  expressly  decided  ; 
but,  it  should  seem,  it  is  not,  for  even  if  not  transferable  it 
carries  interest  (p).  An  infant  was  not,  even  before  the  late 
statute,  bound  by  an  account  stated,  in  respect  even  of 
necessaries  (5). 

If  an  infant  be  a  party,  jointly  with  an  adult,  to  a  nego- 
tiable instrument,  the  owner  may  sue  the  adult  alone, 
■without  taking  notice  of  the  infant  (>■).  Where  an  infant 
is  partner  in  a  firm,  unless  on  coming  of  age,  he  notifies 
the  discontinuance  of  the  pai'tnership,  he  is  liable  for 
contracts  made  by  the  firm  after  his  majority  (s). 

Where  an  infant  was  not  liable  on  a  contract,  he  could 
not  be  made  liable  thereon  by  suing  him  in  an  action  in  form 
e.r  delicto  (t).  Thus  he  was  not  liable  on  a  contract  because 
he  represented  himself  to  be  of  full  age,  nor  could  the 
plaintiff  reply  that  fact  on  equitable  grounds  (■(<)• 

An  infant  drawing  and  indorsing  bills  may  convey  a  title 
to  the  indorsee,  so  that  the  indorsee  can  sue  the  acceptor 
and  all  other  parties,  except  tlie  infant  himself  (.»•)  j  but  the 


(^0  Triienwn  v.  Hiii-Kt.  1  T.E. 
40  ;  Barley,  19  ;  WilliamMni  v. 
Watts, '  1  "  Camp.  552.  lu  the 
United  States  it  has  been  decided 
that  a  promissory  note  given  by 
an  infant  for  necessaries  is  void. 
Swansea,  v.  Vanderkojden,  10 
Johns.  Rep.  33  ;  yiglitiiiijalr  v. 
Withhigttm,  15  JIassoy's  Rep. 
272.  See  further,  Bj'les  on  Bills, 
6th  American  edition,  p.  99.  So 
in  the  French  law,  Paixlessus,  2. 
459.  This  has  at  length  been  so 
decided.  Satenian  v.  Xhu/xfuH,, 
6  Insli  L.  R.  32S.  In  ir  'Solfi/- 
hof,  [1891]  1  Q.  B.  15. 

(y)  Titieiiian  v.  Iliii-st,  1  T.  R. 
40  ;  Bat-tlett  v.  Emenj,\h\i.\.  42,  n. ; 
liiglednc  \ .  Douglas.  2  ,staik. 
36  :  unless  ratifie<l,  WilUnms  v. 
Jliioi-e,  supra  ;  Xay  v.  Smith,  21 
Beav.  522. 

(;•)  liitrgrsn  v.  Miirir!/.  4 
Taunt.  468  ;  Clunidlef  v.  Pnrki-s, 
3  Ksp.  76,  n.  So  it  an  infant  be 
pai'tner  in  a  firm ,  judgment  should 
issue  against  the  other  paitnei-s 
only,  and  so  too  a  receiving  order. 
Larell  v.  lieavplmmp,  1894,  Ap. 
Ca.  607  ;  63  L.  J.  802. 


(.«)  Giioil  \ .  Harrisvn,  a  B.  & 
Aid.  147. 

CO  Oivn-  \.  AtrilU:  1  Kob. 
778 ;  Julinson  v.  Pi/<\  1  Keb. 
U05— 913  ;  1  Lev.  169';  Jlaiiby  v. 
Soott,  1  Sid.  109  ;  Jeiiiihigs  v. 
ItiiHilaU,  S  T.  R.  385  ;  4  li.  1!.  680  ; 
Pi-ii-c  V.  Biirift,  8  Excli.  146 :  and 
see  CniHchx.  White,  1  Bing. N.  C. 
417  :  1  Scott,  314.  But  in  some 
cases  he  is  liable  for  fraud. 
Byles  on  Bills,  6th  American  edi- 
tion, p.  100  ;  SfhoH  V.  Sfdckei; 
28  L.  J.,  Cha.  7(iO  :  Itr  Aiiig,  27 
L.  J.,  Bktcy.  33  :  see  Wright  v. 
Leonant,  11  C.  B.,  N.  S.  258.  See 
also  Ihinianl  v.  If,ii/gi.i.  32  L.  J., 
0.  P.  191,  where  an  infant  who 
had  hired  a  hoi-se  was  held  liable 
for  its  misuse. 

(ff)  Jiartlrtt  \:  Well.':,  1  B.  &S. 
836  ;  31  L.  J.,  Q.  B.  57 ;  but  see 
now  Lempriere  v.  Lange,  L,  R., 
12  Ch.  D.  675. 

(j;)  Code,  s.  22  (2).  Taijloi-  v. 
Cnihei:  4  Esp.  187  :  Xighiiiignle 
V.  Withiiigtim,  15  Mass.  American 
Rep.  272  ;  and  see  Draijton  v. 
Dale,  2  B.  &  C.  299.  302  ;  26  R.  R. 
360,  361  ;  Grey  v.  Cooper.  1  Selw. 
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infaut  may  avoid  tlie  contract,  except  where  the  acceptor     CHAPTER 
has  estopped  himself  by  admitting  (as  we  shall  see  he  does)  ^- 

the  capacity  of  an  infant  drawer  to  indorse  («/). 

An  infant  may  sue  on  a  bill  (z).     But  payment  should  be   Infant  may 
made  to  his  guardian  ;  yet  payment  to  the  infant  may,  sue. 
under  some  circumstances,  be  good  («). 

An  infant  is  not  in  a  case  of  contract  estopped  by  his  Estoppel. 
own  representations  (b). 


The  exercise  of  undue  influence  over  persons  of  full  a^e 
giving  bills,  notes  or  other  securities,  affords  ground  for  the 
interference  of  a  Court  of  Equity,  which  will  either  set 
aside  the  securities,  or  by  a  perpetual  injunction  restrain 
all  proceedings  (c).  This  jurisdiction  is  not  confined  to  the 
case  of  guardian  and  ward,  but  applies  wherever  there 
exists  between  the  parties  a  relation  or  connection  consti- 
tuting anything  like  a  trust  or  guardianship,  or  conferring 
authority,  control  or  influence.  It  comprehends  parents 
and  step-parents,  and  may  extend  to  other  relatives, 
according  to  the  circumstances  of  the  case.  It  reaches  not 
only  regular  medical  men,  but  quacks  and  impostors.  It 
comprehends  legal  advisers,  such  as  counsel  or  attorney, 
and  extends  to  ministers  of  religion  of  any  persuasion.  In 
these  cases  the  Court  will  not  suffer  any  such  securities  to 
be  enforced,  unless  satisfied  that  they  were  given  freely 
and  voluntarilyj  and  independently  of  any  influence  over 
the  giver  (d),  and  the  burden  of  proof  lies  on  the  upholder 


PERSONS 
UNDEE 
TJNDUK 
INFLUENCE. 


N.  P.  ;  see  Smith  v.  Julinson,  27 
L.  J.,  Exch.  363  ;  3  H.  &  N.  222. 

(y)  It  may  be  doubtful  if  this 
is  so  now,  as  Code,  s.  22  (2)  fully 
recognizes  the  title  of  the  holder 
against  the  other  parties  made 
through  an  infant's  indorse- 
ment. 

(r)  Chitty,  20;  Wai-wich  v. 
Bvuce,  2  M.  &  Sel.  205  :  14  R.  R. 
634  ;  liolliday  v.  Atliinson,  5  B.  & 

C.  .501 ;  8  D.  &  R.  163  ;  29  R.  R.  299. 
By  next  friend,  see  Ord.  XVI.  r.  16. 

(a)  Bayley,  2.5.5. 

(V)  Ctinnam  v.  Farmer,  3  Exch. 
698.  Has  been  made  a  bankrupt. 
Ex  parte  Lynch,  L.  R.,  2  Chan. 

D.  277.  But  see  no w  /«  ro  Joneg, 
18  Ch.  D.  109. 

(<;)  Ilariey  v.  lUomit,  14  L.  J., 
Chan.  228  ;  Archer  v.  liudsun,  1.5 


L.  J.  211  ;  JSIaitlaiiA  s.Irriiiq,  16 
L.  J.  95  ;  Hhodes  v.  Bate,  35  L.J. 
267,  and  authorities  there  col- 
lected ;  Lyon  v.  Home,  L.  R.,  6 
Etj.  656,  and  cases  cited. 

(d)  Eshey  v.  Lahe,  22  L.  J., 
336  ;  Williams  v.  Buyley,  L.  R., 
1  H.  L.  200;  Ford  v.  Olden, 
L.  R.,  5  Eq.  461  ;  Kenqjuon  v. 
Ashlee,  L.  R.,  10  Chan.  Ap.  15. 
See  also  the  remarks  of  Lord 
Selbome  in  Morris  v.  Lord 
Aylesford,  L.  R.,  8  Chan.  Ap.  484. 
There  is  no  presumption  of  undue 
influence  exerted  by  a  husband 
over  his  wife  to  obtain  her  signa- 
ture to  a  promissory  note,  the 
jury  must  find  that  as  a  fact,  to 
release  her  from  liability  on  it. 
Sanguinetti  v.  Messiter,  2  Times 
R.  135.    Acquiescence  after  the 
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LUNATICS, 
IDIOTS  AND 
NON  COM- 
POTES. 


of  the  instrument  («).  The  defendant  in  an  action  at  law 
might  avail  himself  of  this  defence  by  pleading  an  equitable 
plea,  or  now  the  facts  (/),  which  however  would  not,  it  is 
conceived,  be  a  good  defence  against  a  holder  in  due 
course. 

It  is  a  general  rule  of  universal  law,  that  the  contracts 
of  a  lunatic,  an  idiot,  or  other  person  non  compos  mentis 
from  age  or  personal  infirmity,  are  utterly  void  {g).  And 
the  old  authorities  in  the  English  law,  that  a  man  cannot 
be  allowed  to  stultify  himself  by  alleging  his  own  lunacy, 
are  shaken  by  the  modern  decisions  (h). 

But  it  had  .been  before  held,  that  if  a  note  be  made  by  a 
lunatic  or  person  of  imbecile  mind,  known  to  be  so  by  the 
payee,  it  is  a  fraud  in  the  payee,  and  the  note  is  void  even 
in  the  hands  of  an  indorsee,  at  least  if  there  be  anything 
unusual  on  the  face  of  the  note  (^).  So,  if  the  consideration 
be  executory  merely,  it  was  said  that  it  might  perhaps  be 
void,  though  the  party  dealing  with  the  lunatic  were  not 
cognizant  of  his  infirmity  (7«).  But  it  was  held  that  a 
defendant  could  not  set  up  his  own  insanity  as  a  defence, 
unless  it  were  known  and  taken  advantage  of  by  the  plain- 
tiff, so  that  there  was  a  fraud  in  him  {I).  And  it  still  seems 
that,  according  to  the  English  law,  in  order  to  avoid  a  fair 
contract  on  the  ground  of  lunacy,  the  mental  incapacity 
must  be  known  to  the  other  contracting  party  (m). 


undue  influence  ceases  constitutes 
laches  and  bars  the  redress.  All- 
card  V.  Sldnner,  36  Ch.  D.  145  ; 
56  L.  J.  1052. 

(e)  Lyon  v.  Home,  L.  R.,  6  Eq. 
681. 

(/)  Heap  v.  Man- is,  L.  R.,  2 
Q.  B.  D.  630. 

Of)  Furiosus  nullum  negotium 
gerere  potest,  quia  non  iutelligit 
quid  agit.  Inst.  Lib.  3,  tit.  20, 
s.  8  ;  Dig.  Lib.  50,  tit.  1.  5,  40, 
124. 

(7t)  Kent's  Comm.  451  ;  and 
see  the  observations' of  Parke,  B., 
in  Gore  v.  Gibson,  13  M.  &  W. 
623 ;  and  Alooclt  v.  Alooeh,  3 
M.  &  G.  268. 

(0  Sentence  v.  Poole,  3  C.  &  P. 

1  ;  Baxter  v.  Lm'd  Portsmouth, 

2  C.  &  P.  178  ;  5  B.  &  0.  170  ;  8 
Dowl.  &  R.  614. 

(70  Ibid. 

(J)  Brown  v.  Joddrell,  1  M.  & 
M.  105  ;  3  C.  &  P.  30  ;  Levy   v. 


Baiter,  1  M.  &  M.  106  ;  Imperial 
Loan  Co.  v.  Stone,  1892,  1  Q.  B. 
599  ;  but  see  Gore  v.  Gibson,  13 
M.  &  W.  623  ;  and  the  contract 
affected  thereby.  Jenkins  v. 
jVorris,  L.  R.,  14  Ch.  D.  674. 
In  Putnam  v.  Sullivan,  I  Mass. 
Amer.  R.,  it  is  said  by  Parsons, 
C.  J.,  "  that  perhaps,  if  a  blind 
man  had  a  note  falsely  and 
fraudulently  read  to  him,  and  he 
indorsed  it,  supposing  it  to  be  the 
note  read  to  him,  he  would  not 
be  liable  as  indorser,  because  he 
is  not  guilty  of  any  laches."  He 
must  plead  the  fraud  specially. 
Ord.  XIX.  rr.  6,  15. 

(to)  Molton  V.  Camroux,  4  Exch. 
Eep.  19  ;  Beavan  v.  M'Donnell, 
9  Exch.  309  ;  JElliot  v.  Ince,  26 
L.  J.,  Chan.  821 ;  7  De  G.,  M.  &  G. 
475.  But  the  law  of  America 
seems  more  in  accordance  with 
general  law,  where  it  has  been 
held  that  incapacity  to  contract 
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Imbecility  of  mind  cannot  be  proved  under  a  plea  that 
defendant  did  not  make  a  promissory  note  (ji). 

Pleading. 

It  was  formerly  held,  that  a  man  could  not  protect  him-    persons 
self  from  any  deed  or  agreement  by  pleading  drunkenness,  drunk. 
unless  he  also  showed  that  the  drunkenness  was  brought 
about  by  the  management  and  contrivance  of  him  who 
procured  the  deed  or  contract  (o).    And  this  may  still  be 
the  law  in  a  case  o(  partial  drunkenness. 


Partial  or 
total. 


But  where  there  is  total  drunkenness  the  modern  decisions 
have  qualified  the  old  doctrine.  Total  drunkenness  pro- 
ducing a  complete  and  manifest  though  temporary  suspen- 
sion of  reason,  is  of  itself  a  defence  to  an  action  on  a  bill 
or  note  between  the  pai'ties,  or  those  with  notice  (p).  "It 
is  just  the  same,"  says  Alderson,  B.,  "  as  if  the  defendant 
had  written  his  name  on  the  bill  in  his  sleep  in  a  state  of  Somnam- 
Eoranambulism  "  (£). 


bulism. 


MARRIED 
WOMEN. 


But  as  an  answer  to  an  action  on  a  bill  or  note,  drunken-    Pleading, 
ness  must  be  specially  pleaded  (r). 

The  contracts  of  a  married  woman  are  void  at  the 
common  law. 

Without  authority  from  her  husband,  therefore,  she 
cannot  at  the  common  law  charge  either  him  or  herself,  by 
making,  drawing,  accepting  or  indorsing  negotiable  instru- 
ments (s)  ;  not  even  if  she  live  apart  from  him,  and  have 
a  separate  maintenance  secured  by  deed  (t).  Nor  after  a 
valid  divorce,  a  mensa  et  thoro  (u)  ;  though  it  is  otherwise 
after  a  complete  divorce,  a  vinculo  matrimonii,  which  annuls 
the  marriage  to  all  purposes.     And  even  if  she  be  a  sole 


arising  from  drunkenness  makes 
a  note  void  and  incapable  of  con- 
firmation. See  Byles  on  Bills, 
6th  American  edition,  p.  104. 

(«)  Harrison  v.  Riciuirdson,  1 
Mood.  &  Rob.  504., 

(o)  Johiuon  V.  yifdlicotte,  3  P. 
Wms.  130  ;  Cooke  v.  Claywoi-th, 
18  Vesey,  12  ;  11  R.  R.  137. 

(/;)  Moltoii  V.  Cavironx,  2 
Exch.  487;  4  Exch.  17.  In 
Mattliews  v.  Baieter  a  replication 
of  a  lutification  when  sober  was 
held  good  on  demurrer.  L.  R.,  8 
Ex.  132. 

(jl)  Gore  V.  mhson,  13  M.  &  W. 
623.  Marriages  have  been  set 
aside  on  this  ground.    Browning 


V.  Ream,  2  Phil.  69. 

(r)  Ord.  XIX.  r.  1.5. 

(.s)  She  cannot  convey  a  title 
to  thud  persons  as  infants  and 
corporations  can.  Biirlom  v. 
Bislwp,  I  East,  432  ;  3  Esp.  R. 
266. 

(0  Miirshill  V.  Button,  8  T.  R. 
.545  ;  5  K.  R.  448.  In  one  case 
the  Court  of  C.  P.  refused  to  dis- 
charge out  of  custody  a  married 
woman,  who  had  been  arrested  as 
the  di-awer  of  a  bill  of  exchange. 
Jones  V.  Lewis,  7  Taunt.  54  ;  2 
Marsh.  385. 

(m)  £ewi.t  V.  Lee,  3  B.  &  C. 
291  ;  5  D.  it  R.  90. 
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trader  in  London  by  the  custom  of  the  city,  she  is  not  liable 
at  all  in  the  superior  Courts,  and  in  the  city  Courts  her 
husband  must  be  joined  for  conformity,  though  execution 
will  be  against  the  wife  alone  {x). 

And  it  is  conceived,  that  though  husband  and  wife  are  in 
general  liable  for  the  wrongs  and  frauds  perpetrated  by  the 
wife,  yet  they  are  not  liable  for  a  fraudulent  representation 
by  her  which  is  parcel  of  a  contract  (y). 

Nor  can  a  married  woman  be  estopped  by  her  own  repre- 
sentation that  she  is  discovert  (2).  But  an  acceptor  may  be 
estopped  from  disputing  her  competency  (a). 

But  if  a  married  woman  have  a  separate  estate,  and  make 
a  promissory  note,  or  accept  a  bill  of  exchange,  she  is 
liable  (&).  And  if,  while  she  has  a  separate  estate,  she 
give  a  security  for  money  lent,  and  after  her  husband's 
death  promise  to  repay  it,  such  promise  is  binding  at  law 
on  herself  and  her  executors  (c).  But  if  at  the  time  the 
note  was  given  she  had  not  a  separate  estate,  no  such  pro- 
mise, after  the  death  of  her  husband,  will  be  valid  (d).  A 
promissory  note  given  by  a  husband  to  his  wife  for  money 
advanced  by  her  to  him  out  of  her  separate  estate  constitutes 
a  declaration  of  trust  in  favour  of  the  wife  («). 

And  if  the  husband  has  been  transported,  and  is  not 
returned  to  this  kingdom,  whether  or  no  the  term  of  his 
transportation  be  expired  (/) ;  or  if  he  be  an  alien,  and 
never  was  within  the  kingdom  {g)  ;  or  if  the  husband  has 
been  abroad  and  not  heard  of  for  seven  years,  after  which 
period  the  legal  presumption  of  his  death  arises  : — in  any 


(a;)  Beard  v.  WeU,  2  B.  & 
P.  93. 

(y)  Liverpool  Association  v. 
Fairlmrst,  9  Exch.  422  ;  Wright 
v.  Leonard,  11  C.  B.,  N.  S.  2.58. 

(s;)  Cannam  v.  Farmer,  3  Exch. 
698. 

(a)  See  the  Chapter  on  Ac- 
ceptance. 

(J)  Formerly  only  in  equity. 
Bullpin  V.  Clarlie,  17  Ves.  566  ; 
Hulvie  V.  Tenant,  1  Bro.  C.  C. 
16  ;  Stewart  v.  Kirltwall,  B  Madd. 
387  ;  Johnson  v.  Gallagher,  30 
L.  J.,  Chan.  298  ;  McBetiry  v. 
Daries,.  h.  E.,  10  Eq.  88  ;  39 
L.  J.,  Chan.  866  ;  Buries  v.  Jen- 
1dm,  L.  E.,  6  Chan.  Diy.  728  ; 


Morrell  v.  Cowan,  p.  166,  ibid. 
Query,  where  there  is  a  restraint 
on  anticipation.  See  Butler  v. 
Cumpston,  38  L.  J.,  Chan.  35. 

(c)  Leer.  JIvggridge,5  Taunt. 
36. 

((f)  Lloyd  V.  Lee,  1  Stra.  9i ; 
Littlefield  v.  Sliee,  2  B.  &  Ad. 
811. 

(e)  Murray  v.  Glasse,  23  L.  J., 
Chan.  126. 

(/)  Carrol  v.  Blencow,  4  Esp. 
27  ;  Sparrow  v.  Carruthers,  cited 

2  W.  Bla.  1197,  and  more  fully 
1  T.  E.  7.  See  Berry  v.  Duchess 
of  3Liiarine,  1  Ld.  Eaym.  147. 

(y)  Kay  v.  Buchess  de.  Pienne, 

3  Camp.  123. 
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one  of  these  tliree  cases  she  is  liable  in  law  for  her  contraots, 
as  a  single  woman.  Where  the  husband  was  transported 
for  fourteen  years,  but  instead  of  going  abroad  was  confined 
in  the  hulks  at  Portsmouth,  it  was  held  that  his  wife,  carry- 
ing on  business  in  her  own  name,  for  the  benefit  of  the 
family,  might  be  made  bankrupt,  and  that  a  bill,  accepted 
by  her  under  such  circumstances,  constituted  a  good 
petitioning  creditor's  debt  (Ji). 

Formerly,  where    a  bill  or  note    was  given  to  a  single  Bill  or  note 
woman,  and  she  married,  the  property  Tested  in  her  hus-  g'^en  to  a 
band,  and  he  alone  could  indorse  it  {i) ;  and  husband  and  "^°^'^'^  before 
wife  must  join  in  the  action  upon  it  {¥);  but  if  payable  to     ' 
order,  marriage  might  operate  as  an  indorsement,  so  as  to 
enable  the  husband  to  sue  alone  (Z).     If  not  recovered  upon 
or  reduced  into  possession  during  their  joint  lives,  it  reverted 
to  the  woman,  if  she  survived,  or  went  to  the  huslsand  as  her 
administrator,  if  he  survived  (m). 

So  if  after  marriage  the  bill  or  note  were  made  to  the  4^ter  mar- 
wife  alone,  the  interest  vested  in  the  husband  ;  he  alone  ^''^°®- 
could  indorse  it  («).    And  his  indorsement  was  effectual, 
though  the  instrument  were  part  of  her  separate  estate, 
and  were  indorsed  by  her  husband  in  fraud  of  her,  to  an 
innocent  holder  for  value  (o).     But  if  the  husband  died 


(Ji)  Ex  jyaiie  Fi-anlis,  7  Bing. 
762.  As  to  property  of  a  felon, 
see  post,  p.  79. 

(€)  Connor  v.  3/iirti/i,  3  Wilson, 
5  ;  1  Stra.  516. 

(Ji)  Com.  Dig.  Baron  and 
Feme,  N. 

Q)  MacXeillage  v.  Holloway, 
1  B.  &  Aid.  218.  As  to  some  ob- 
servations of  Lord  Ellenborough, 
in  this  case,  see  the  judgment  of 
the  Court  of  Queen's  Bench,  in 
SaH  V.  Stephem,  li  L.  J.,  Q.  B. 
149  ;  6  Q.  B.  943. 

(m)  Co.  Litt.  351,  i  ;  Coppin 

v. ,  2  P.  Wms.  407  ;  Day  v. 

Padrone,  2  M.  &  S.  396. 

(«)  Connor  v.  Martin,  1  Stra. 
516  ;  3  Wils.  5  ;  Barlow  v.  Bishop, 
1  East,  433  ;  Mason  v.  Morgan,  2 
Ad.  &  Ellis,  30  ;  4  Nev.  &  M.  46  ; 
but  the  wife  may  convey  a  title 
by  indorsing  in  her  husband's 
name,  by  his  authority.  Ibid. 
And  under  her  husband's  autho- 
rity, she  may  indorse  in  her  own 


name.  Prestioicli  v.  Marshall,  7 
Bing.  565  ;  5  M.  &  P.  .513  ;  4 
C.  &  P.  594.  And  if,  after  an 
indoreement  in  her, own  name, 
the  acceptor,  seeing  the  bill  with 
the  indorsement  upon  it,  promises 
to  pay,  that  amounts  to  an  admis- 
sion by  the  acceptor  that  the  in- 
dorsement was  by  the  husband's 
authority.  Cotesy.  Davis,  1  Camp. 
485.  Where,  in  an  action  by  the 
indorsee  of  a  bill  against  the 
acceptor,  the  declaration  alleged 
the  biU  to  have  been  drawn  and 
indorsed  to  the  plaintiffs  by  a 
woman,  to  which  the  defendant 
pleaded  that  she  was  married,  a 
replication  that  she  drew  and 
indorsed  as  the  agent  of  her  hus- 
band was  held  no  departure  and 
good.  Prince  v.  Brunatte,  1  Bing. 
N.  C.  435  ;  1  Scott,  342  ;  3  Dowl. 
382. 

(o)  Dawson  v.  Prince,  27  L.  J., 
Chan.  169.  Quaire,  whether  the 
fact  of  a  bill  being  drawn  in 
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without  a  recovery  on  it,  or  reducing  it  into  possession,  the 
note  belonged,  at  law,  to  the  wife,  and  not  to  the  husband's 
executors,  and  she  must  bring  the  action  (  p).  If  the  con- 
sideration for  the  note  were  the  husband's  money,  it  is 
conceived  that  the  wife  would  be  a  trustee  for  the  husband's 
executors  (g').  The  wife  might  join  in  an  action  on  the 
instrument  (r) ;  but  the  husband  might  sue  alone  (s).  If 
he  sued  alone  he  let  in,  by  way  of  set-off,  debts  due  from 
himself;  if  he  joined  his  wife  in  the  action,  perhaps  he  let 
in,  as  a  set-off,  debts  due  to  her  dum  sola  (f). 

If  a  note  be  given  after  marriage  to  husband  and  wife 
jointly  as  payees,  it  is  conceived  that  the  legal  interest 
in  the  note  survives  to  the  survivor ;  so  held  as  to  an 
investment  in  stock  (m). 

But  now  claims  by  or  against  husband  and  wife  may 
be  joined  with  claims  by  or  against  either  of  them 
separately  (x). 

What  amounted  to  a  reduction  of  the  wife's  chose  in 
action  into  possession  was  a  question  of  considerable  nicety. 
It  is  conceived  that  indorsing  a  note  over  was  such  a  reduc- 
tion (y).  But  the  bankruptcy  of  the  husband  was  not  a 
reduction  of  the  wife's  choses  in  action  into  possession  ;  and 
therefore  the  assignees  of  a  bankrupt  could  not  maintain 
an  action  in  their  own  names  alone,  on  a  promissory  note 
made  by  the  wife  of  the  bankrupt  before  her  marriage  (z). 
Nor  was  the  receipt  of  interest  by  the  husband  (a)  a  reduc- 
tion into  possession,  nor  a  direction  by  husband  to  banker 
to  keep  it  separate  from  other  monies,  followed  by  a  bequest 
in  his  will(i). 


favour  of  a  married  woman  is 
not  notice,  that  it  is  part  of 
her  separate  estate ;  certainly 
since  the  passing  of  the  Married 
Women's  Property  Acts. 

(^)  Betts  V.  Kimpton,  2  B.  & 
Ad.  273  ;  Ricliards  v.  Riohards, 
2  B.  &  Ad.  447  ;  36  R.  R.  619  ; 
Gatersy.  Madely,  6  M.  &  W.  423  ; 
Hart  V.  Stephens,  14  L.  J.,  Q.  B. 
148  ;  6  Q.  B.  937  ;  ScarpelUni  v. 
Atclieson,  14  L.  J.,  Q.  B.  333  ; 
Howard  v.  Oahes,  18  L.  J.,  Exch. 
485  ;  3  Exch.  136.  See  this  last 
case  as  to  the  form  of  pleading. 
Coverture  of  the  plaintiff  was 
only  pleadable  in  abatement. 
Otiyard  v.  Sutton,  3  C.  B.  153. 

(jl)  PhillUldrh  v.  PlticJtwell,  2 
M.  &  Sel.  396. 

(?•)  PhiUUHrh    et     Uxor    v. 


Phwhwell,  2  M.  &  Sel.  393 ; 
Arnmild  v.  Sevoult,  1  B.  &  B. 
443  ;  4  Moore,  70. 

(«)  Jiurrough  v.  Moss,  10  B.  & 
C.  558  ;  5  M.  &  E.  296. 

(f)  Ibid. ;  but  not  debts  due 
from  himself  alone.  Jones  v. 
Cuthbertson,  L.  E.,  8  Q.  B.  504. 

(?«)  In  re  Gadbury,  32  L.  J., 
By.  380. 

(k)  Ord.  XVIII.  I-.  4. 

(y)  ScarpelUni  v.  Atcheson,  14 
L.  J.,  Q.  B.  333  ;  7  Q.  B.  864. 

(z)  Sherrington  v.  yates,  in 
error,  12  M.  &  W.  S.55,  reversing 
Yates  V.  Shen-ington,  11  M.  & 
W.  42. 

(a)  Hart  v.  Stephens,  6  Q.  B. 
937. 

(i)  Semtton-r.  Pattillo,  L.  R., 
19  Eq.  369  ;  Nieholson  v.  Dniry 
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Before  the  passing  of  the  Married  Womea's  Property  Act,     CHAPTER 
if  a  single  woman,  being  a  party  liable  on  a  bill  or  note,  ^• 

married,  her  husband  became  responsible,  and  they  must  Bill  or  note 
have  been  sued  jointly.    If  (the  debt  being  still  unsatisfied)  given  by  a 
he  died,  she  was  liable,  and  not  his  executors ;  if  she  died,  woman  before 
her  representatives  were  liable,  if  any,  but  not  her  husband,  ™a™age. 
except  in  his  representative  capacity  (c). 

Where  a  joint  and  several  promissory  note  was,  during  Note  by  a 
marriage,  given  to  a  feme  executrix,  by  her  husband  and  husband  to 
two   other  persons,  it  was  held  that  after  her  husband's  ^'^wife. 
death  she  might  sue  the  other  makers  (<?).     And  though 
a  note  given  by  a  wife  to  her  husband  was  void,  yet,  if 
indorsed  over  by  her  husband,  it  was  valid  as  between  the 
husband  and  the  indorsee  («). 

Payment  of  a  sum  due  on  a  bill  or  note  to  a  married  Payment  to 
woman  would  not  discharge  the  party  making  it,  unless  a  married 
she  had  authority,  express  or  implied,  to  receive  payment.  ■>^°™*'^- 
It  should  have  been  made  to  her  husband  (/). 

By  the  33  &  34  Vict.  c.  93,  s.  1,  the  wages  and  earnings  Married 
of  married  women  gained  independently  of  their  husbands.  Women's 
and  money  or  property  acquired  by  any  literary,  artistic  Pi'°P|i'ty  ^^' 
or  scientific  skill,  and  all  investments  of  the  same,  are  jjignt  Act. 
deemed  to  be  for  their  separate  use  independently  of  their 
husbands,  and  they  alone  can  give  good  receipts. 

By  sect.  7,  Any  woman  man-led  since  the  above  date, 
and  succeeding  to  any  personalty  as  next  of  kin,  or  taking 
a  sum  of  money  not  exceeding  2007.  under  any  deed  or 
will,  shall  have  it  to  her  separate  use. 

By  sect.  11,  A  married  woman  may  maintain  an  action 
in  her  own  name  to  recover  separate  property,  being  hers 
under  this  Act,  or  before  marriage,  if  her  husband  have 
agreed  in  writing,  and  the  remedies,  both  civil  and  criminal, 
are  to  be  taken  in  her  name  and  as  if  she  were  still 
unmarried  (<?). 

By  sect.  12,  A  husband  married  after  passing  of  Act  was 
not  to  be  liable  for  the  debts  of  his  wife  contracted  before 
marriage,  but  she,  and  her  separate  estate,  if  any,  remained 
so ;  but  this  section  was  repealed  by  the  37  &  38  Vict.  c.  51, 


Buildings  Co.,  L.  E.,  7  Chan. 
Div.  49  ;  but  a  sale  by  a  husband 
is,  Widgery  v.  Topper,  ibid.  p. 
423. 

(c)  Mitehinson  v.   Hewson,  7 
T. E.  348. 


((Z)  Richards  v.  Siohards,  2 
B.  &  Ad.  447  ;  36  E.  R.  619. 

(e)  Hohj  V.  Lane.,  2  Atk.  182. 

(/)  Bayley,  256. 

(jl)  See  Summers  v.  City  Banli, 
L.  E.,  9  C.  P.  580. 
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CHAPTEE     s.  1,  which  enacts  that  a  husband  and  wife  married  after 
^-  the  date  of  the  Act,  i.e.,  30th  July,  1874,  are  to  be  sued 

jointly  for  the  wife's  debt  incurred  before  marriage.  Sect.  2 
confines  the  liability  of  the  husband  in  such  actions,  and 
in  those  founded  on  torts  of  the  wife  before  marriage, 
to  such  assets  as  he  may  or  ought  to  have  received  from 
his  wife,  provided  he  so  plead ;  otherwise  he  will  be  deemed 
to  have  confessed  assets. 

The  present  Both  these  Acts  were  repealed  (saving  existing  rights) 

Acts.  by  the  45  &  46  Vict.  c.  75,  amended  by  the  56  &  57  Vict. 

c.  63.     These  Acts  do  not  extend  to  Scotland,  for  the  law 

of  which  country  see  44  &  45  Vict.  c.  21 ;  but  include 

Ireland. 

A  married  woman  can  acquire,  hold  and  dispose  of 
property,  real  or  personal  (including  ohoses  in  action, 
sect.  24),  without  the  intervention  of  a  trustee ;  and  she 
may  sue  and  be  sued,  both  in  contract  and  tort,  to  the 
extent  of  her  separate  property,  whether  held  at  the  time 
or  subsequently  acquired,  just  like  a  feme  sole. 

All  her  contracts  prima  facie  relate  to  and  bind  her 
separate  property,  subject  to  any  restraint  on  anticipation, 
and  if  trading  separately  she  may  be  made  bankrupt. 

By  sect.  2,  A  woman  married  after  Jan.  1st,  1883,  is 
entitled  to  have  as  her  separate  property  all  she  possessed 
at  the  time,  as  well  as  what  she  subsequently  acquires 
or  earns  ;  if  married  before  that  date,  only  what  is  acquired 
or  earned  subsequently  to  the  Act ;  subject  in  either  case 
to  any  settlement  there  may  be,  or  restraint  on  antici- 
pation, which,  however,  will  not  bar  her  antenuptial  debts, 
nor  are  creditors  to  be  defeated  thereby  (sects.  5  and  19). 
For  her  antenuptial  debts  she  still  remains  liable  to  the 
extent  of  her  separate  property,  and  so  also  her  husband 
to  the  extent  of  what  he  may  have  received  from  or  through 
her ;  and  they  may  be  sued  jointly,  and  joint  judgment 
recovered  against  him  personally,  and  against  her  as  to  her 
separate  property,  and  as  to  the  residue,  if  any,  against  her 
separate  property  only  (sects.  13 — 15). 

Collusion  between  them  is  prevented  by  sect.  10,  and 
a  loan  to  a  husband  trader  is  postponed  by  sect.  3  to  claims 
of  other  creditors. 

The  cases  on  these  Acts  are  far  too  numerous  to  allow 
even  an  attempt  to  discuss  them  here  ;  the  general  result 
seems  to  be  that  a  married  woman  having  a  separate  estate 
enjoys  an  independent  legal  existence  so  far  as  it  is  con- 
cerned, but  that  those  dealing  with  her  should  take  care  to 
see  that  she  possesses  it  (at  the  time)  and  is  contracting 
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in  respect  of  it  (A),  and  not  as  agent  for  her  husband.  Her 
acceptance  prima  facie  binds  her  and  not  her  husband,  and 
in  case  of  an  instrument  payable  to  her,  she  alone  can 
indorse,  or  receive  the  money,  and  give  a  valid  discharge. 

Formerly  by  attainder  the  felon's  personal  property  and 
choses  in  action  vested  in  the  Crown,  without  oifice  found. 
The  felon,  till  he  had  undergone  his  punishment,  was 
incapable  of  taking.  Therefore,  if  a  bill  were  indorsed  to 
him,  he  acquired  no  title  to  it  (i)  ;  but  now  by  the  33  &  34 
Vict.  c.  23,  though  he  can  bring  no  action  and  make  no 
contract  till  after  expiration  of  sentence,  the  administrator 
or  interim  curator  may  do  so. 

A  contract  in  favour  of  an  alien  enemy,  not  residing  in  this 
country  by  the  king's  licence,  is  void  at  law  and  in  equity. 
Hence  a  bill  drawn  by  an  alien  enemy  on  a  British  subject 
in  England,  and  indorsed  to  a  British  subject  abroad,  cannot 
be  enforced  even  after  the  restoration  of  peace  (//•). 

In  general,  a  corporation  can  only  contract  by  writing   coepora- 
under  their  common  seal  (I),  tiohs  and 


ALIENS. 


(Ji)  Palliser  v.  Gurney,  19  Q. 
B.  D.  519  ;  56  L.  J.,  Q.  B.  546. 
At  the  time  is,  since  the  Act  of 
1893,  immaterial. 

(i)  BullocTi  V.  Dodds,  2  B.  & 
Aid.  258  ;  20  E.  R.  420. 

(Ji)  Willison  V.  Patteson,  7 
Taunt.  439;  1  Moore,  333;  18 
R.  R.  525 ;  Brandon  v:  Nesbitt, 
6  T.  R.  23  ;  3  E.  R.  109. 

(Z)  The  Code  confers  no  fresh 
powers  on  Corporations  to  accept, 
malce,  draw,  or  indorse  bills  and 
notes,  s.  22  (1),  though  it  allows 
title  to  be  made  through  their 
drawing  and  indorsing,  s.  22  (2)  ; 
and  though  it  does  not  require 
the  bills  or  notes  of  those  com- 
petent to  contract  on  them  to  be 
under  seal,  yet  maltes  the  use  of 
a  seal  optional,  s.  91  ;  hence  the 
old  common  law  rule  that  bills  or 
notes  being  simple  contracts  could 
not  be  under  seal,  at  least  so 
as  to  remain  negotiable,  is  appa- 
rently obsolete.  Most  of  the 
decisions  as  to  the  negotiability  of 
securities  issued  by  Corporations 
and  Companies  turned  on  the 
point  of  estoppel,  viz.,  that  where 


a  Company  or  Corporation  had 
issued  debentures  or  securities 
under  seal  professing  to  be  nego- 
tiable, they  should  not  be  heard 
to  take  the  objection  and  contend 
that  equities  attached  as  against 
a  transferee  for  value,  In  re.  Katal 
Investment  Co.,  L.  R.,  3  Chan. 
App.  355  ;  China  Steamship  Co., 
38  L.  J.,  Chan.  199  ;  L.  R.,  4 
Chan.  App.  240.  See  the  case  of 
the  aialteley  Ordnance.  Co.,  L.  R., 
3  Chan.  App.  154,  where  the 
negotiability  of  such  an  instru- 
ment, and  indeed  its  validity,  is 
questioned  ;  Watwn  v.  Mid  Wales 
Railway  Co.,  L.  R.,  2  C.  P.  593  ; 
Ex  parte  Chorlcy,  L.  R.,  11  Eq. 
157;  Hercules  InsuranceCo.,  L.  R., 
19  Eq.  302 ;  Dicltson  v.  Vale  of 
Neath  Railway  Co.,  L.  E.,  4 
Q.  B.  44;  39  L.  J.,  Q.  B.  17; 
In  re  General  Estates  Co.,  L.  R., 
3  Chan.  App.  758  ;  In  re  Imperial 
Land  Co.  of  Marseilles,  40  L.  J., 
Chan.  93  ;  L.  R.,  11  Eq.  478. 
Directors  issuing  such  a  debenture 
without  authority  have  been  held 
personally  liable,  as  for  a  breach 
of  warranty,  Weelies  v.  Propert, 
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But  to  this  rule  there  are  exceptions  (m).  And  among 
them  is  the  power  of  issuing  bills  or  notes  enjoyed  by  a 
company  incorporated  for  the  purposes  of  trade,  the  very 
object  of  whose  institution  requires  that  they  should  exercise 
this  privilege  (w). 

But  a  company  incorporated  for  carrying  on  public  works 
is  not  a  corporation  within  the  above  exception  (o). 


L.  E.,  8  C.  P.  427;  Wclb  v. 
Hertie  Bay  Cumviissioners,  L.  K., 
5  Q.  B.  642  ;  39  L.  J.,  Q.  B.  223. 
In  Orouch  v.  The  Credit  Fonder 
Co.,  L.  R.,  8  Q.  B.  374,  where  one 
of  these  so-called  negotiable  de- 
bentures was  stolen  and  ulti- 
mately came  into  the  hands  of  a 
holder  for  value  without  notice, 
he  was  held  unable  to  recover 
against  the  company  on  the 
ground  that,  such  an  instrument 
not  being  at  law  negotiable,  his 
title  must  be  deduced  through 
the  thief,  a  person  incapable  of 
acquiring  or  transmitting  title. 
But  in  the  most  recent  case  on 
the  subject  (JBechuanaland  Co. 
V.  London  Trdding  JBauh,  1898, 
2  Q.  B.  6.58  ;  67  L.  J.  967)  it  was 
held  that  Crouch  f.  Tlie  Credit 
Fonciei-  Co.  was  virtually  overruled 
by  Goodwin  v.  Robarts,  L.  E.,  1 
App.  Ca.  477,  and  that  evidence  of 
a  well-established  practice  on  the 
Stock  Exchange  to  treat  bearer 
debentures  issued  by  an  English 
company  here  as  negotiable  was 
proof  of  a  custom  among  mer- 
chants so  to  do. 

"An  instrument  can  only  be 
negotiable  by  statute  or  custom," 
per  L.  J.  Fry,  in  Piclie-r  v.  London 
and  County  Sank,  18  Q.  B.  D. 
515  ;  56  L.  J.,  Q.  B.  299  ;  Good- 
win  V.  Robarts,  L.  R.,  1  App.  Ca. 
477.  What  constitutes  a  deben- 
ture seems  not  yet  very  clearly 
settled,  see  British  India  Steam 
Shij)  Co.  V.  Commissioners  of 
Inland  Revenue,  7  Q.  B.  D.  165  ; 
50  L.  J.  517  ;  Levy  v.  Abercorris 
Slate  Co.,  37  Ch.  D.  260  ;  though 
the  Stamp  Act  of  1870,  Sched. 
tit.  Dbbkntdre,  clearly  ranked 
them  with  mortgages  and  bonds 
and  imposed  the  same  scale  of 
duties  ;  as  also  did  the  Customs 
and  Inland  Eevenue  Act  of  1888, 


51  Vict.  c.  8,  Sched.  1,  and  the 
last  general  Stamp  Act  of  1891, 
54  &  55  Vict.  c.  39. 

The  following  instruments  have 
been  held  negotiable  here  by 
custom.  Exchequer  Bills,  Wooliey 
V.  Pole,  4  B.  &  Aid.  1 ;  22  E.  E. 
594  ;  Brandao  v.  Burnett,  6  M.  & 
G.  630  ;  3  C.  B.  519  ;  Dividend 
"Warrants,  Partridge  v.  Banh  of 
^(7ZaM(i,13L.J.,Q.'B.281;  9Q.B. 
424;  Code,  ss.  95 and  97((?);  Scrip, 
Goodwin  v.  Robarts,  L.  E.,  10  Ex. 
337 ;  44  L.  J.,  Ex.  57  and  157  ; 
Ritmball  v.  Metropolitan  Bank, 
L.  E.,  2  Q.  B.  D.  194 ;  Bonds  of 
Foreign  Princes  and  States  pay- 
able to  bearer,  Gorgier  v.  Jl/je- 
ville,  3  B.  &  C.  45  ;  27  R.  E.  290  ; 
Att.-Gen.  v.  Bouwens,  4  M.  &  W. 
171  and  180 ;  Foreign  Railway 
and  other  bonds,  London  Joint 
Stock  Bank  v.  Simmons,  1892, 
App.  Ca.  201  ;  Vcnables  v.  Baring, 
1892,  3  Chan.  527  ;  61  L.  J.  609  ; 
Bentinck  v.  London  Joint  Stock 
Bank,  1893,  2  Chan.  120.  In  the 
case  of  the  London  and  County 
Bank  v.  London  and  River  Plate 
BanJi,2l  Q.  B.  D.  535;  57  L.J.  601, 
the  Court  refrained  from  giving 
any  opinion  on  the  negotiability 
of  the  bonds  (Egyptian  Unified, 
&c.),  the  point  not  being  raised 
on  either  side,  but  treated  them 
as  such. 

(m)  The  reader  will  find  them 
enumerated  in  the  case  of  Bast 
London  Waterworks  Company  v. 
Bailey,  4  Bing.288  ;  and  seeJIen- 
derson  v.  Australian  Company,  5 
E.  &  B.  409  ;  Haiglji,  v.  North 
Bierley  Union,  1  E.,  B.  &  E. 
873. 

(n)  Broughton  v.  Manchester 
Waterworlts  Company,  8  B.  & 
Aid.  1  ;  22  R.  R.  278. 

(«)  A  railway  company  cannot 
accept,  draw,  or  indorse  a  bill  of 
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"Without    a    special    authority,   express    or    implied,   a     CHAPTER 
corporation  has  no  power  to  make,  accept,  draw,  or  indorse  ^'^- 

bills  or  notes  ( p).  And  the  defence  might  be  raised  by 
demurrer  to  the  declaration,  plea  denying  acceptance, 
or,  if  there  were  a  power  not  duly  exercised,  by  a  general 
traverse  (q). 

A  corporation  might,  like  natural  persons,  sue  in  Form  of 
assumpsit.  The  old  doctrine  that  when  a  corporation  is  action. 
plaintiff  the  cousideration  must  not  be  executory,  so  that 
promises  by  it  need  to  be  alleged  (r),  seems  to  be  over- 
ruled (s).  And  a  corporation  is  liable  to  be  sued  in 
the  ordinary  forms  of  action,  on  negotiable  instruments, 
wherever  it  has  the  power  to  issue  them  (t). 

The  capacity  of  corporations  and  banking  companies  to  Bank  of 
make,  draw  or  accept  negotiable  instruments,  is  further  England, 
narrowed  by  the  following  enactment,  contained  in  the 
various  statutes  passed  for  protecting  the  privileges  of  the 
Bank  of  England  (m)  :  "  That  it  shall  not  be  lawful  for  any 
body,  politic  or  incorporate,  whatsoever,  or  for  any  other 
persons  whatsoever,  united  or  to  be  united  in  covenant 
or  partnership,  exceeding  the  number  of  six  persons  in 
England,  to  borrow,  owe  or  take  up  any  sum  or  sums  of 
money  on  their  bills  or  notes  payable  at  demand,  or  at  any 
less  time  than  six  months  from  the  borrowing  thereof, 
during  the  continuance  of  the  privilege  of  banking  granted 
to  the  Governor  and  Company  of  the  Bank  of  England  "  (x). 

It  has  been  held  tliat  these  restrictions  do  not  affect  a 
commeixial  firm  consisting  of  more  than  six  persons  (y). 

exchange.      Ibid.  ;    Bateman  v.  Coiiipniii/,  6  Ad.  &  E.  861  ;  Mayor 

Mid  Wiiles  It.  Co.,  L.  E.,  1  C.  P.  of  Ludlow  v.  Charlton,  6  M.  &  W. 

499  ;  35  L.  J.,  C.  P.  205.     This  815  ;  Pa  hie  v.  Guardians  of  th« 

disaiaility,  however,  seems  not  to  Strand  Union,  !.">  L.  J.,  M.  Ca. 

extend  to  companies  incoi'porated  89;    8  Q.  B.  326;   LanijtrcU  v. 

hei-e  for  carrying  on  works  abroad.  Billericay  Union,  3  Exoh.  283  ; 

See  case  of  Pent  Hail  way  [Com-  Mayor  of  Kiddcrniinsfery.Hard- 

pany,  L.  R.,  2  Chan.  Ap.  617.  wicli,  L.  R.,  9  Ex.  13. 

(^)  Ibid.  p.  8,  Bayley,  J.     So  (0  Murray  v.  Jinst  India  Co.. 

as  to  bind  themselves,  though,  5  B.  &  Aid.  20i  ;  2i  R.  R.  325. 

like   infants,   they  may  convey  («)  39  &  40  Geo.  3,  c.  28,  a.  16. 

title   by  drawing  or    indorsing.  (»•)  For  the  history  and  excln- 

See  ante,  p.  38,  and  Code,  s.  22.  sive  privileges  of  the  Bank  of 

({■)  ITill  V.    Maurheiter    and  England  more  at  large,  see  the 

Salford    WatenvorJci    Company,  case  of  Tlie  Banli  of  England  v. 

6  B.  &  Ad.  866  ;  39  R.  R.  689.  Anderson,  3  Ring.  N.  C.  589  ;  i 

(»•)  Mayor  of  Stafford  v.  Till,  Scott,  50  ;  Keen,  328. 

4  Bing.  75  ;  12  Moore,  260.  (y)  Wigan  v.  Fowler,  1  Stark. 

(.«)  Church  V.   Imperial    Gas  459. 

B.B.B.  6 
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CHAPTER         But  in  consequence  of  the  panic  in  the  latter  part  of 
^-  the  year  1825,  the  Bank  of  Eogland  consented  to  forego  a 

portion  of  their  exclusive  privilege  ;  and  the  7  Geo.  4,  c.  46, 
enacts,  accordingly,  that  corporations  or  co-partnerships  of 
more  than  six  in  number,  carrying  on  business  more  than 
sixty-five  miles  from  London,  may  issue  bills  or  notes 
payable  on  demand,  and  that  such  corporations  or  co- 
partnerships may  issue  notes  or  bills  amounting  to  hQl. 
payable  in  London  or  elsewhere  at  any  period  after  date 
or  sight  Cs). 

The  third  section  declares,  that  any  such  corporation  or . 
partnership  may  discount  bills  not  drawn  by  or  upon  them. 

Each  offence  against  the  provisions  of  the  act  subjects  to 
a  penalty  of  50Z. 

The  act  by  which  the  Bank  Charter  was  renewed  in  1833, 
the  3  &  4  "Will.  4,  c.  98,  continued  the  privileges  bestowed 
on  the  Bank  of  England  by  the  39  &  40  Geo.  3,  and  subse- 
quent acts,  subject  to  termination  on  twelve  months'  notice 
to  be  given  after  the  1st  August,  1844.  The  privileges 
of  the  bank  are  now  fui-ther  continued  by  the  7  &  8  Vict, 
c.  32,  subject  to  termination  on  twelve  months'  notice  to  be 
given  after  the  1st  August,  1855. 

The  3  &  4  Will.  4,  c.  98,  provides  that  no  bank  of  more 
than  six  persons  shall  issue  in  London,  or  within  sixty-five 
miles  thereof,  bills  or  notes  payable  on  demand,  saving  the 
rights  of  country  bankers  to  make  their  notes  payable  in 
London  {a). 

The  3  &  4  Will.  4,  c.  98,  further  declares  that  other  cor- 
porations and  companies  of  more  than  six  persons  may 
carry  on  the  business  of  banking  in  London,  provided  they 
do  not  issue  bills  or  notes  at  less  than  six  months'  date  (5). 

That  the  notes  of  the  branch  banks  of  England  shall  be 
made  payable  where  issued  (c). 

The  Bank  of  England  can  issue  bank  notes  unstamped  (<?), 
and  has  the  exclusive  privilege  of  doing  so  within  the  city 
of  London  and  three  miles  thereof  (e). 

(x)  The  limitation  of  501.  ap-  months  drawn  upon  them  by  a 

pears  to  be  abolished  by  the  3  &  customer.    Sank  of  England  v. 

4  Will.  4,  c.  83,  s.  2,  and  7  &  8  Andm-son,  3  Bing.  N.  C.  589  ;  4 

Vict.   c.   32,   s.  26.     As  to  the  Scott,  50  ;  Keen,  328.     But  the 

mode  of  recovering  penalties,  see  restriction  is  relaxed  by  the  7  &  8 

8  &  9  Vict.  c.  76,  s.  5.  Vict.  i;.  32,  s.  26,  except  as  to 

(a)  3  &  4  Will.  4,  c.  98,  s.  2.  instruments  payable  to  bearer  on 

(J)  Sect.  3.    Therefore  a  bank-  .    demand, 

ing  partnership  of  more  than  six  (c)  3  &  4  Will.  4,  c.  98,  s.  4. 

persons    in    London,  or   within  (<2)  7  &  8  Vict.  c.  32,  s.  7. 

sixty-five    miles    thereof,    could  (e)  9  Geo.  4,  c.  23,  s.  1. 
not  accept  a  biU  at  less  than  six 
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No  person  who  was  not  a  banker  issuing  his  own  notes 
on  the  6th  of  May,  1844,  can  now  issue  bank  notes  (/). 

Bank  notes  under  51.  payable  to  bearer  on  demand  are 
prohibited  in  England  (g). 

Banks  of  ten,  formerly  six,  or  fewer  than  six  persons, 
existing  as  banks  of  issue  before  the  6th  May,  1844,  may 
issue  bills  and  notes  and  promissory  notes  payable  to  bearer 
on  demand,  on  unstamped  paper  (except  within  the  city  of 
London  and  three  miles  thereof),  within  the  provisions  of 
9  Geo.  4,  c.  23,  s.  1. 


CHAPTER 
v. 

No  new  banks 
of  issue. 

Bank  notes 
under  51.  pro- 
hibited. 

Banlcs  not 
containing 
more  than  ten 
partners. 


Banking  corporations  and  companies  of  more  than  ten  Banks  of 
(formerly  six)  persons  cannot  issue  in  London  or  within  ™°^^  ^^^'^  *^" 
sixty-five   miles    thereof   any   bill   or    note     payable    on  P^'"  "^''^• 
demand  (A). 

Every  member  of  a  banking  partnership  is  liable  to  the 
payment  of  outstanding  notes,  though  he  were  not  a  partner 
when  they  were  issued  (*'). 

But  a  more  lengthened  and  minute  inquiry  into  the 
provisions  of  these  and  other  statutes  regulating  the  rights 
and  duties  of  the  Bank  of  England  and  other  banks  of  issue 
would  be  a  digression  from  the  main  subject  of  this  work. 
Such  a  discussion  would  find  a  more  appropriate  place  in  a 
treatise  on  the  law  of  Banks  of  Issue,  Deposit  and  Exchange. 

The  law  as  to   the  liability  of  joint-stock  companies  joint-stock 
drawing,  accepting  or  indorsing  bills,  involves  some  nice  companies. 
distinctions,  and  is  not  yet  very  clearly  settled. 

As  to  joint-stock  companies  at  the  common  law,  it  is  At  common 
conceived  to  be  a  general  rule,  that  if  the  directors  accept  ^^^" 
simply  in  their  own  names,  with  or  without  authority  to  do 
so,  they,  and  they  only,  are  liable  at  law  on  the  bills  (¥). 


(/)  7  &  8  Vict.  c.  32,  ss.  10, 11, 
12.  This  privilege  extends  to  a 
surviving  partner  in  a  banking 
firm.  Smith  v.  Everett,  29  L.  J., 
Chanc.  236.  But  in  case  of  sale 
of  a  banking  business,  see  A.  Q. 
V.  Birhheclt,  and,  Others,  L.  E.,  12 
Q.  B.  D.  605. 

ig)  7  Geo.  4,  c.  6 ;  9  Geo.  4, 
0.65. 

QC)  39  &  40  Geo.  3,  c.  28,  s.  15  ; 
3  &  4  WiU.  4,  c.  98,  s.  3  ;  and  see 
3  &  4  Will.  4,  c.  83,  s.  2.    See 


further,  BanU  of  England  v.  An- 
derson, supra  ;  and  Booth  v.  Banh 
of  England,  6  Bing.  N.  C.  415  ;  1 
Scott,  N.  E.  701.  See  also  the 
provisions  of  7  Geo.  4,  c.  46  ;  7  & 
8  Vict.  c.  32,  s.  26  ;  8  &  9  Vict. 
c.  76  ;  20  &  21  Vict.  c.  49,  s.  12. 

(i)  7  Geo.  4,  c.  46,  s.  1. 

(It)  Page  44  ;  even  though  the 
company's  seal  be  aifixed.  Button 
V.  Marsh,  L.  R.,  6  Q.  B.  361  ;  40 
L.  J.  175. 
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CHAPTER     And  that  they  are  liable  at  law  not  only  to  holders  who  are 
^-  strangers,  but  to  holders  who  may  be  also  holders  of  letters 

of  allotment,  or  holders  of  scrip  (V). 

If,  however,  haying  authority  to  bind  the  company  by 

bills,  the  directors  regularly  accept,  in  the  name  of  the 

company,  a  bill  drawn  on  the  company,  every  member  of 

the  company  is  liable  as  a  joint  acceptor  to  any  holder,  not 

being  also  a  member  of  the  company  (w). 

-  .<     An  authority,  to  make  contracts  and  bargains,  and  to 

f  transact  all  matters  requisite  for  the  affairs  of  the  company, 

Will  not  in  general  authorize  the  directors  to  draw  bills  («). 

put  a  limited  authority  to  draw  bills  will  receive  a  fair  and 

reasonable  construction  (o). 

Directors  signing  a  joint  and  several  note,  though  for 
themselves  and  the  other  shareholders,  are  personally 
responsible  {p).  But  not  necessarily  so  if  the  note  be  joint 
only  {g).  And  it  has  been  held,  that  if  the  secretary's 
name  is  countersigned  as  secretary,  he  also  may  be  liable  (r). 

If  a  bill  be  drawn  on  several  trustees  or  directors  who 
have  power  to  bind  each  other,  an  acceptance  by  one  in  his 
own  name  is  the  acceptance  of  all  (s). 

Notice  of  a  fact  to  one  member  of  a  joint-stock  company 
is  not  notice  to  all  (t),  as  in  the  case  of  a  private  partnership. 

A  bill  drawn  on  the  agent  of  a  joint-stock  company,  he 
being  a  member  of  it,  and  accepted  by  him  per  procuration 
for  the  company,  binds  him  personally  as  a  member  (u). 


(I)  Fox  T.  Frith,  10  M.  &  W.  (j)  Lindus  v.  Melrose,  27  L.  J., 

131.  Exch.  326  ;  2  H.  &  N.  293  ;  in 

(iri)  See  league  t.  Huhlard,  8  error,  27   L.  J.,   Exch.  328  ;    3 

B.  &  0.  345  ;   2  M.  &  E.  369  ;  H.  &  N.  177.  This  was  a  decision 

Siggim  v.  Senwr,  8  M.  &  W.  on  the  stat.  19  &  20  Vict.  c.  47, 

834 ;  Fox  v.  Frith,  10  M.  &  W.  s.  43.     See,  however,  Dutton  v. 

131  ;  Steele  v,  Harmer,  15  L.  J.,  Marsh,  L.  R.,  6  Q.  B.  361  ;  40 

Exch.  217  ;  14  M.  &  W.  881  ;  19  L.  J.  175. 

L.  J.,   Exch.  34  ;    4   Exch.   1  ;  (»•)  Bottoviley  v.  Fisher,  31  L. 

Maolae  v.  Sutherland,  3  E.  &  B.  1.  J.,  Exch.  417  ;  1  H.  &  Colt.  211. 

(n)  See  Sarmer -v .  Steele,!^  Tlj.  Code,  s.  26  (1).     In  Clamp's  case, 

J.,  Exch.  34  ;  i  Exch.  1  ;  Allen  7  T.  L.  R.  131,  if  his  signature 

V.  Sea  Life  Assurance  Company,  had  been  held  that  of  an  indorser 

9  C.  B.  574  ;  Halford  v.  Cameron  the  defence  of  absence  of  notice 

Coal   Compa/mj,  20  L.  J.,  Q.  B.  of  dishonour   would  have  been 

160 ;  16  Q.  B.  442  ;  Edwards  v.  avaiUble. 

Same,  6  Exch.  269.  («)  Jenldiis  v.  Morris,  16  M.  & 

(o)  Thompson     v.      Wesleyan  W.  877. 

Newspaper  Association,  8  C.  B.  (t)  Powles  v.  Page,  3  C.  B.  31 ; 

849.  Steward  v.  Dunn,  12  M.  &  W. 

(^)  Sealey  v.  Story,  18  L.  J.,  664  ;  In  re  Peru  Railway  Com- 

Exch.  8  ;  3  Exch.  3.     See  also  pany,  L.  R.,  2  Chan.  Ap.  617. 

Penhivel   v.    Connell,   19   L.  J.,  (u)  McJwls\.Diamond,9i:ixch.. 

Exch.  305  :  5  Exch.  381.  154. 
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under  the 
7  &  8  Vict, 
c.  110. 


The  stat.  7  &  8  Vict.  c.  110,  s.  45  (since  repealed),  enacted     CHAPTER 
that  where  the  directors  were  authorized  by  deed  of  settle-  ^- 

ment  or  bye-law  to  issue  or  accept  bills  or  notes,  they  should  of  companies 
be  made  or  accepted  by  two  directors,  and  expressed  to  be  completely 
made  or  accepted  on  behalf  of  the  company,  and  counter-  registered 
signed  by  the  secretary.     That  they  might  be  indorsed  in 
the  name  of  the  company  by  any  officer  authorized  by 
deed  or  bye-law.     That  on  instruments  properly  made  the 
company  might  be  sued,  but  the  signing  officers  were 
not  liable 

The  liability  of  a  company  formed  under  this  act  could 
not  be  limited  by  the  deed  of  settlement  {x),  and  a  proviso 
in  a  bill  of  exchange  limiting  the  liability  was  repugnant 
and  void  (y). 

On  this  statute  it  was  held  that  an  acceptance  in  this 
form,  "A.  and  B.,  directors  appointed  by  resolution  to 
accept  this  bill,"  was  an  acceptance  within  the  statute  (z). 


The  registered  deed,  or,  as  it  is  now,  memorandum,  is 
notice  of  its  contents  to  all  who  deal  with  the  company  (a). 

The  statute  25  &  26  Vict.  c.  89,  s.  47,  amended  by  30  &  31 
Vict.  c.  131,  enacts,  that  bills  and  notes  made,  accepted  or 
indorsed  in  the  name  of  the  company,  by  any  person  acting 
under  the  authority  of  the  company,  express  or  implied, 
shall  bind  the  company  (b). 

But  if  any  person  on  behalf  of  a  limited  company  regis- 
tered under  the  act  signs  or  indorses  a  bill,  cheque  or  note 
on  which  the  name  of  the  company  is  not  duly  mentioned, 
he  is  liable  to  a  penalty  of  50?.,  and  is  moreover  made 
personally  responsible  to  the  holder  (c). 


Deed  notice 
to  persons 
dealing  with 
the  company. 

Of  companies 
registered 
under  the 
acts  of  1862 
and  1867. 


(«)  Gordon  v.  Sea  Fire  Society, 
1  H.  &  N.  599  ;  Re  Sea  Fire  and 
Life  Society,  3  De  G.,  M.  &  G. 
459.  See  also  Peddell  v.  Gywnn, 
1  H.  &  N.  500.  A  company 
formed  under  that  Act  may  be 
re-registered  under  the  later  Acts. 

(^)  Re  State  Fire  Insurance 
Company,  32  L.  J.,  Chan.  300. 

(z)  Halford  v.  Cameron  Coal 
Company,  20  L.  J.,  Q.  B.  160  ;  16 
Q.  B.  442  ;  Edwards  y.  Cameron 
Coal  Company,  6  Exch.  269. 

(a)  Ridley  v.  Plymouth  Com- 
pany, 2  Exch.  711  ;  Balfour  v. 
Fh-nest,  28  L.  J.,  C.  P.  170  ;  5 
C.  B.,  K.  S.  601  ;  Royal  British 
Banlt  y.  Turguand,  6  E.  &  B. 
327 ;  Ashbury  ^  Co.  v.  RicU,  44 


L.  J.,  Ex.  185  ;  L.  E.,  7  H.  L. 
653.  An  express  provision  in  the 
memorandum  of  association  as 
to  accepting  and  drawing  bills 
would  probably  confer  the  power, 
if  otherwise  doubtful.  See 
Palmer's  Co.  Prec.,7th  Ed.,  Part.  I. 
306. 

(5)  Lindus  v.  Melrose,  supra. 
As  to  what  is  a  making  in  the 
name  of  the  company,  see  fur- 
ther, Aggs  V.  Nicholson,  1  H.  &N. 
165. 

(c)  Sect.  42.  Atkins  y.  Wardle, 
58  L.  J.,  Q.  B.  377.  Nassau 
Steam  Press  v.  Tyler,  1894,  70 
L.  T.  376.  By  sect.  5  the  com- 
pany must  be  described  as 
"  limited."     Penrose  v.  Martyr, 
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Capacity,  Authority,  and 


CHAPTER         Where  two  directors  and  the  secretary  of  a  company 

^- incorporated  under  local  acts,  without  power  to  accept  bills, 

accepted  for  the  company  in  their  own  names  a  bill  drawn 
on  the  company,  they  were  held  personally  liable  on  the 
implied  representation  of  authority  (d). 

By  the  25  &  26  Vict.  c.  89,  s.  95,  official  liquidators 
appointed  under  that  act  have  power,  with  the  sanction  of 
the  Court  (and  now  without  53  &  54  Vict.  c.  63,  s.  12),  to 
draw,  accept,  make  or  indorse  bills  and  notes  in  the  name 
and  on  behnlf  of  the  company.  By  sect.  133,  the  same,  or 
perhaps  wider,  powers  are  conferred  on  liquidators  appointed 
under  a  voluntary  winding-up.  But  one  cannot  accept  on 
behalf  of  all,  even  under  a  resolution  to  that  effect  (e). 

If  persons  who  fill  official  situations  as  churchwardens, 
overseers,  surveyors,  commissioners,  managers  of  joint- 
stock  banks,  agents  and  secretaries  to  companies,  and  the 
like,  give  bills  or  notes  on  which  they  describe  themselves 
in  their  official  capacity,  they  are  nevertheless  personally 
liable.  Thus  drafts  on  a  banker,  signed  by  commissioners 
under  an  inclosure  act  "as  commissioners,"  bind  the  com- 
missioners personally  (/).  So  does  a  promissory  note 
given  by  A.  and  B.  as  churchwardens  and  overseers  (</). 

Bills  given  to       So  it  is  conceived  that  the  legal  interest  in  a  bill  or  note 

them.  given  to  an  officer  by  his  name  of  office,  vests  in  the  person 

who  happens  to  fill  the  office  at  the  time.    Thus,  a  note 

given  to  the  manager  of  a  joint-stock  banking  company 

vests  at  law  in  the  person  who  fills  that  office  when  the 


BILLS  SIGNED 
BY  PERSONS 
FILLING 
OFFICIAL 
SITUATIONS. 


B.,  B.  &  E.  499  ;  28  L.  J.,  Q.  B. 
28.  Bat  it  seems  he  is  not  liable 
as  acceptor  of  a  bill  drawn  on  the 
company.  EMtwood  v.  Sain,  28 
L.  J.,  Ex.  74  ;  3  H.  &  N.  733. 
Quaere,  whether  he  might  not  be 
liable  for  a  false  representation. 
See  West  London  Banli  v.  KiUon, 
.53  L.  J.,  Q.  B.  345  ;  12  Q.  B.  D. 
157. 

(<?)  Wegt  London  Banli,  v.  KiUon, 
supra.  But  a  mere  direction  given 
by  directors  of  a  company  to  a 
bank  how  cheques  should  be 
drawn  for  the  company  does  not 
impose  on  those  directors  any 
personal  liability.  Beattie  'v.Loi-d 
Mnry,  L.  R.,  7  H.  L.  102. 

(e)  See  sub-section  6,  and  Eic 
parte  Birmingham  Banlu,  L.  E., 
3  Chan.  Ap.  651,  where  the  bill- 


holders,  however,  were  allowed 
to  prove  for  money  advanced. 
Ex  pte.  Agra  ^-  Masterman  Banli, 
L.  K.,  6  Chan.  Ap.  206,  decided 
the  same  point  as  to  renewed 
bills.  See  also  BolognesVs  case, 
L.  R.,  5  Chan.  Ap.  567. 

(/)  Eaton  V.  Bell,  5  B.  &  Aid. 
34  ;  Nichols  v.  Diamond,  9  Exch. 
154 ;  Bottomley  v.  Fisher,  1 
H.  &C.  211. 

((/)  Bew  V.  Pettet,  1  Ad.  &  E. 
197  ;  3  Nev.  &  M.  456,  nom. 
Crew  V.  Petit ;  Price  v.  Taylor, 
29  L.  J.,  Ex.  331 ;  5  H.&  N.  540  ; 
and  vide  ante,  p.  44.  The  personal 
liability  of  churchwardens  and 
overseers  is  not  transferred  to 
their  successors  by  the  11  &  12 
Vict.  c.  91.  See  Chambers  v. 
Jones,  5  Exch.  229. 
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note  is  given  (A).    And  where  a  note  was  made  payable  to    CHAPTER 
the  trustees  acting  under  A.'s  will,  parol  evidence  was  held  ^- 

admissible  to    show  who   they  were  and  what  the  trusts 
were(*). 

A  bill  or  note  payable  at  a  certain  time  after  date  to  the 
secretary  or  other  officer  for  the  time  being  of  a  company 
was  formerly  void,  the  payee  being  uncertain  at  the  time 
of  making,  but  now  such  a  bill  or  note  is  valid  (/c). 

The  manager,  as  well  as  any  other  bona  fide  holder,  may 
of  course  sue  in  his  own  name  on  any  bills  indorsed  in 
blank  belonging  to  a  banking  company  (l). 

(A)   Soiertson   v.   Sheward,  1  trustees   of   a    chapel     or   their 

M.  &  Gran.  511  ;  1  Scott,  N.  E.  treasurer /o»'  the  time  ieing  was 

419.  held  good,  for  the  trustees  were 

(i)  Megginson    v.    Harper,    4  held  to  be  the  payees  and  the  trea- 

Tyrwh.  96  ;  2  Cr.  &  M.  322  ;  39  surer  merely  an  agent.  Holmes  y. 

E.  E.  784.                                ■  Jag^ues,  L.  R.,  1  Q.  B.  376.    See 

(It)  Storms.  Stirling, Z'E.k'S.  the    Chapter     on     Ieeegular 

832  ;     Yates  v.  Nashf  29   L.  J.,  Instetjments.     Code,  s.  7.  (2) 

C.    P.  306  ;    8  C.  B.,  N.  S.  581.  (Z)  Law  v.  Parnell,  30  L.  J. 

But   ii  promissory  note  to    the  17  ;  7  C.  B.,  N.  S.  282. 
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CHAPTEE 
VI. 

On  what  sub- 
stance to  be 
written. 


In  what 


Bills  or  notes 
may  be 
printed  or 
written  in 
pencil. 


CHAPTER  VI. 

OF  THE  FOEM  OF  BILLS  OF  EXCHANGE  AND 
PEOMISSOEY  NOTES. 


0)1    what    Substance 

may  he  written 
In  what  Language     . 
Printed  or  written  in  Ink 

or  Pencil 
Signature  by  a  Mark 
Of   the  Superscription  of 

the  Place  where  made  or 

payable. 
Date.        .... 
Subsequent  Insertion  of 
Material  particular  . 
Of  the  Time  when  payable. 
Of  Usance 

Of  the  request  to  pay . 
Name  of  the  Payee  or  In- 


Fictitious  Payee 

No  Payee  .... 

Blank  Signatures 

Joint  or  alternative  Payees 

When  negotiable 
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89 
89 
90 
90 
91 
92 
92 

92 
93 
95 
95 
96 
96 


Order  or  bearer. 

Of  the  Sum  payable  . 

Former  reetrictibns  as  to 
Bills  and  Notes  for 
limited  sums  . 

Of  the  words  "  Value  re- 
ceived" .         . 

Other  Statements  of  the 
Consideration 

Signature  of  the  Drawer    . 

Address  to  the  Drawee 

Not  to  alternative  or  succes- 
sive Drawees . 

Of  the  Place  where  made 
payable  by  the  Drawer   . 

Of  the  Direction  to  place  to 
Account. 

Of  the  Words  "as  per 
advice" 

Stipulations  by  Drawer  or 
Indorser 
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98 

98 

99 

99 

100 

100 

101 

102 

102 

102 


Bills  of  exchange  and  promissory  notes  are  usually,  but 
it  is  apprehended  not  necessarily,  written  on  paper.  It  is 
conceived  that  they  might  be  written  on  parchment,  linen, 
cloth,  leather,  or  any  other  couTenient  substitute  for  paper, 
not  being  a  metallic  substance  (a). 

They  may  be  written  in  any  language,  and  in  any  form 
of  words. 

A  bill  or  note,  or  any  other  contract,  may  be  printed  or 
written,  and  in  pencil,  as  well  as  in  ink.  "  There  is,"  says 
Abbott,  C. J.,  "  no  authority  for  saying,  that  when  the  law 
requires  a  contract  to  be  in  writing,  that  writing  must  be 


(a)  See  post,  as  to  Metallic  Tokens. 
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in  ink.    There  is  not  any  great  danger  that  onr  decision     CHAPTEE 

will  induce  individuals  to  adopt  the  mode  of  writing  by  ^^• 

pencil  in  preference  to  that  in  general  use.     The  imperfec- 

tion  of  this  mode  of  writing,  its  liability  to  obliteration, 

and  the  impossibility  of  proving  it  when  so  obliterated, 

will  prevent  its  being  generally  adopted  "  {b).     Contracts 

written  and  signed  in  pencil  are  constantly  admitted  as 

written  contracts  at  Nisi  Prius  (c),  and  testamentary  writings 

in  pencil  often  in  the  Ecclesiastical  Courts  {d). 

The  signature  or  indorsement  of  negotiable  instruments  Signature  by 
may  be  by  a  mark  (e).  "  '""'■'' 

It  is  proper,  though  not  necessary,  to  superscribe  the 
name  of  the  place  where  a  bill  or  note  is  drawn  or  .made  ; 
but  an  instrument  is  not  invalid  by  reason  that  it  does  not 
specify  the  place  where  it  is  drawn  or  made,  nor  where  it 
is  payable,  Code,  s.  3  (4),  c. 

Neither  is  a  date  in  general  essential  to  the  validity  of  a 
bill  or  note  ;  and  if  there  be  no  date,  it  will  be  considered 
to  be  dated  as  of  the  time  at  which  it  was  made,  or  rather 
issued  (/)  ;  it  may  also  be  antedated,  postdated,  or  dated 
on  Sunday  or  presumably  other  non-business  day  {g). 


a  mark. 


Superscrip- 
tion of  the 
place  where 
made. 


Date. 


(J)  Geary  v.  Physic,  5  B.  &  C. 
234  ;  7  Dow.  &  R.  653  ;  29  R.  E.  225. 

(c)  Jeffrey  v.  Walton,  1  Stark. 
267. 

(<Z)  Rhymes  v.  Clarltson,  1  Phil. 
22  ;  Green  v.  ShipwoHh,  1  Phil. 
53  ;  Dickenson  v.  DicUoison,  2 
Phil.  173. 

(e)  George  v.  Surrey,  1  M. 
&  M.  516  ;  35  R.  E.  755.  As  to 
acceptance,  see  post,  Chapter  on 

ACCEPTANCE. 

(/)  At  least  if  the  bill  reserve 
interest  without  more,  the  inte- 
rest runs  from  the  date  of  issue. 
Code,  s.  9  (3)  ;  De  la  Courtier  t. 
Bellamy,  2  Show.  422  ;  Hague  v. 
Fremih,  3  B.  &  P.  173  :  Giles  v. 
Brmone,  6  M.  &  S.  73.  Parol 
evidence  has  been  held  admis- 
sible to  show  from  what  time  an 
undated' instrument  was  intended 
to  operate.  Davis  v.  Jones,  25 
L.  J.,  C.  P.  91  ;  17  C.  B.  625. 
Under  the  old  pleading,  if  it  was 
stated  to  have  been  drawn  on  a 
particular  day,  but  the  declara- 
tion   did     not    state    the    date 


appearing  on  the  bill,  that  was 
sufficient  on  a  motion  in  arrest  of 
judgment,  or  on  demurrer.  Ibid. 
(jf)  Code,  s.  13  (2)  ;  PasnwreY. 
Mrth,  13  Bast,  517  ;  12  R.  R.  420; 
Austin  v.  Bunyard,  27  I/.  J.  217  ; 
Forster  v.  Machmn-th,  L.  E.  2  Ex. 
163  ;  36  L.  J.  94  ;  Emmanuel  v. 
Bulerts,  9  B.  &  S.  121  ;  Bull  v. 
0' Sullivan,  h.  E.  6  Q.  B.  209  ;  40 
L.  J.  141 ;  Gatty  v.  Fry,  L.  E.  2  Ex. 
D.  265  ;  followed  in  Royal  Bank 
of  Scotland  y.  Tottenham,  [1894]  2 
Q.  B.  715  ;  as  to  Sunday  formerly, 
see  Bcglie  v.  Levi,  1  G.  &  J.  180. 
Under  the  old  Acts  a  bill  or  note 
could  not  be  postdated,  so  as  in 
effect  to  make  it  payable  at  more 
than  sixty  days  after  issue  and 
thus  evade  the  higher  duty.  55 
Geo.  3c.  184, s.  12  ;  Fields.  Wood, 
6  Dowl.  P.  C.  23  ;  7  A.  &  E.  114  ; 
2  N.  &  P.  117  ;  Sm-le  v.  Norton,  9 
M.  &  W.  309  ;  unless  drawn  or 
made  payable  to  order.  Sect.  13  ; 
and  Emmanuel  v.  Roberts,  supra. 
Nor  could  an  unstamped  bill  or 
note  issued  by  a  banker  under 
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CHAPTER 
VI. 

Subsequent 
insertion  of. 


When  a  bill  is  wanting  in  any  material  particular,  the 
person  in  possession  of  it  has  a  prima  facie  authority  to  fill 
up  the  omission  in  any  way  he  thinks  fit ;  this  must  be 
done  within  a  reasonable  time,  and  in  accordance  with  the 
authority,  if  any,  express  or  implied,  in  order  to  charge 
prior  parties  (A).  A  holder  in  due  course  is  in  no  case  to 
be  prejudiced  by  the  insertion  of  a  wrong  or  unauthorized 
date  («). 

When  a  bill  or  note  payable  at  a  fixed  period  after  date 
is  issued  undated,  or  when  the  acceptance  of  a  bill  payable 
at  a  fixed  period  after  sight  is  undated,  any  holder  may 
insert  therein  the  true  date  of  issue  or  acceptance,  and  the 
bill  or  note  will  be  payable  accordingly  ;  and  should  he  by 
mistake  in  good  faith  insert  a  wrong  date,  the  bill  or  note 
is  not  avoided,  but  will  be  good  and  payable  as  of  that 
date  (Ic). 

The  date  expressed  on  a  bill  or  note  of  the  accepting, 
making,  drawing,  or  indorsing,  as  the  case  may  be,  is 
prima  facie  the  true  date,  unless  the  contrary  be  proved  (Z). 


Material  The  date  is  a  material  particular  of  a  bill  or  note,  and 

particular.        any  alteration  of  it,  without  the  assent  of  all  parties  liable 

thereon,  avoids  the  instrument,  except  as  against  the  parties 

making  or  authorizing  the  alteration,  or  assenting  thereto, 

and  subsequent  indorsers  (>»). 

The  usual  allegation  that  a  bill  or  note  was  made  on 
a  particular  day  is  not  matter  of  description,  and  the  day 
need  not  be  proved  as  laid  (n).  It  would  have  been  other- 
wise if  the  declaration  went  on  to  describe  the  instrument  as 
bearing  date  on  a  particular  day. 


9  Geo.  4,  c.  23,  be  postdated.  All 
negotiable  bills,  notes  and  drafts 
for  sums  between  20«.  and  51. 
must  formerly  have  been  dated 
at  or  before  issue.  17  Geo.  3, 
0.  30.  Promissory  notes  payable 
to  bearer  on  demand  could  not 
have  printed  dates.  55  Geo.  3, 
c.  184,  s.  18. 

(70  Code,  s.  20  (1)  and  (2). 

(j)  Code,  s.  12,  prov.  (2)  ;  20, 
prov. 

(70  Code,  s.  12. 

(0  Code,  s.  13.  Anderson  v. 
Weston,  6  Bing.  N.  C.  296  :  8 
Scott,  893  ;  Taylor  v.  Kinloch,  1 
Stark.  175  ;  Obhard  y.  Bethim, 
1  M.  &  M.483  ;  Cowie  v.  Harris, 
1  M.  &  M.  141  ;  4  M.  &  P.  722  ; 


Rose  V.  Roworoft,  4  Camp.  245. 
This  rule  applies  to  written  docu- 
ments in  general.  Sinclair  v. 
Baggaley,  4  M.  &  W.  312  ;  Davis, 
V.  Lowndes,  7  Scott,  N.  R.  213  ; 
Potez  V.  Glossop,  2  Ex.  195  ;  Har- 
rison r.  Clifton,  17  L.  J.,  Ex. 
233  ;  Rutler  v.  Mountgarret,  7 
H.  L.  Ca.  647.  Aliter,  where  an 
I  0  IT  was  tendered  by  assignees 
of  a  bankrupt  as  evidence  of 
a  petitioning  creditor's  debt. 
Wright  v.  Lainson,  2  M.  &  W. 
739  ;  6  Dowl.  146. 

(»0  Code,  s.  64.  See  post. 
Chapter  on  Altkkation. 

Qi)  Coxon  V.  lAjon,  2  Camp. 
307,  n. ;  Smith  v.  Lord,  14  L.  J., 
Q.  B.  112  ;  2  D.  &  L.  759. 
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Misdescriptiou  of  the  date  of  a  bill  in  an  agreement  is     CHAPTER 
immaterial  if  the  bill  were  in  existence  and  present.     For  ^^- 

" prcesentia  corporis  tollit  errorem  nominis  "  (o). 

The  time  of  payment  is  regularly  and  usually  stated  in  the  Time  of  pay- 
beginning  of  the  note  or  bill ;  but,  if  no  time  be  expressed,  ^^i^*- 
the  instrument  will  be  payable  on  demand  (/>). 

A  bill  or  note  must  be  payable  either  on  demand,  or  else 
at  a  fixed  or  determinable  future  time.  There  is  no  limita- 
tion as  to  the  length  of  time.  "  If  a  bill  of  exchange  be 
made  payable  at  never  so  distant  day,  if  it  be  a  day  that 
must  come,  it  is  no  objection  to  the  bill"  {q). 

The  time  is  fixed  or  determinable  if  the  bill  or  note  be 
payable  at  a  fixed  period  after  date  or  sight,  or  on,  or  at  a 
fixed  period  after,  the  happening  of  a  specified  inevitable 
event ;  but  an  instrument  payable  on  a  contingency  is  not 
a  bill  or  note,  and  the  happening  of  the  event  does  not  cure 
the  defect  (r). 

The  expression  after  sight,  on  a  hill  of  exchange,  means 
after  acceptance,  or  protest  for  non-acceptance,  and  not 
after  a  mere  private  exhibition  to  the  drawee,  for  the  sight 
must  appear  in  a  legal  way  (s).  But  if  a  note  is  made  after 
sight,  the  expression  merely  imports  that  payment  is  not 
to  be  demanded  till  it  has  been  again  exhibited  to  the 
maker  (<) ;  for  a  note  being  incapable  of  acceptance,  the 
word  "  sight "  must,  on  a  note,  bear  a  different  meaning 
from  the  same  word  on  a  bill. 


(o)  Way  V.  Hearne,  32  L.  J.  U. 

(_p)  Whitloch  V.  Undei'woud,  3 
Dowl.  &  R.  356  ;  2  B.  &  C.  157  ; 
Down  V.  Hailing,  4  B.  &  C.  333  ; 
6  Dowl.  &  R.  455  ;  2  C.  &  P.  11  ; 
Bay  ley,  5th  ed.  109  ;  and  the 
words  may  be  added  without 
avoiding  the  instrument.  Aldous 
V.  Cornwell,  L.  R.,  3  Q.  B.  573  ; 
37  L.  J.  201.  But  on  a  motion 
to  set  aside  an  annuity,  the  Court 
wiE  not  assume  that  even  a  Bank 
of  England  note,  or  a  draft  on  a 
banker,  is  payable  on  demand. 
See  the  cases  collected  in  Abbott 
V.  Douglas,  1  C.  B.  491.  Code, 
s.  10  (1). 

(j)  PerWilles,  C.J.,in  Colehan 
V.  Coolie,  "Willes,  396.  Code,  ss.  3, 
11,  and  89,  "At  sight"  or  "on 
presentation  "  are  the  same  as  on 
demand.    Sect.  10. 

(r)  Code,  s.  11.    A  bill  or  note 


cannot  therefore  be  drawn  pay- 
able "after  sight"  simply;  it 
must  specify  the  period  after 
sight,  at  the  end  of  which  it  is  to 
become  payable,  in  order  to  com- 
ply with  the  definition  in  s.  11, 
which  by  sect.  89  is  extended  to 
notes  also. 

(«)  Marius,  19,  cited  by  Lord 
Kenyon  in  Campiell  v.  French, 
6  T.  R.  212  ;  3  R.  R.  154.  So  in 
America  it  has  been  held  that  after 
sight  means  after  acceptance,  and 
not  after  mere  presentment.  Byles 
on  Bills,  6th  American  edition, 
p.  127. 

(f)  Holmes  v.  Kerrison,  2  Taunt. 
323  ;  1 1  R.  R.  594 ;  Stwrdtj  v.  Hen- 
derson,  4  B.  &  Aid.  592  ;  Sutton  v. 
Toonuir,  7  B.  &  C.  416  ;  1  M.  &  Ry. 
125  ;  Blazon  v.  Kuttall,  1  C,  M.  & 
R.  307 ;  6  C.  &  P.  320. 
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CHAPTER 
VI. 

Usance. 


Request  to 
pay. 


Description 
of  the  payee 
or  indorsee. 


Foreign  bills  are  sometimes  drawn  at  one,  two,  or  more 
usances,  or,  as  it  is  sometimes  expressed,  at  single,  double, 
treble,  or  half  usance.  Usance  signifies  the  usage  of  the 
countries  between  which  bills  are  drawn  with  respect  to 
the  time  of  payment.  If  a  foreign  bill  be  drawn,  payable 
at  sight,  or  at  a  certain  period  after  sight,  the  acceptor 
was  formerly  liable  to  pay  according  to  the  course  of 
exchange  at  the  time  of  acceptance,  but  now  of  payment, 
unless  the  drawer  express  that  it  is  payable  according  to 
the  course  of  exchange  at  the  time  it  was  drawn,  en  especes 
de  ce  jour  (u).  Where  half  usance  stands  for  half  a  month,  it 
is  fifteen  days.  And  in  the  case  of  all  bills  payable  in 
England,  month  means  calendar  month.    Code,  s.  14  (4). 

The  bill  or  note  must  be  certainly  payable  at  some  time 
or  other  (x). 

The  order  to  pay  need  be  in  no  particular  form  :  any 
expression  amounting  to  an  order  (y),  or  direction,  is 
suflficieut.  The  word  "pay"  itself  is  not  indispensable. 
Any  synonymous  or  equivalent  expression  will  suffice,  as 
"  Credit  m  Cash"  {z). 

Where  a  bill  or  note  is  not  payable  to  bearer,  the  payee, 
or  if  it  be  specially  indorsed  the  indorsee,  should  be  named 
or  otherwise  indicated  therein  with  reasonable  certainty, 
so  that  he  cannot  be  confounded  with  another  person  of 
the  same  name,  and  must  be  a  person  who  is  capable  of 
being  ascertained  at  the  time  the  instrument  is  made  (a). 
It  is  sufficient  that  the  payee  be  so  designated,  though  he 
be  not  named  (J).    But  if  the  bill  get  into  the  hands  of  a 


(m)  Poth.  174.     Code,  72  (4). 
(a;)  Code,  ss.  3  and  11.    Vide 

post,  lERBGUIiAR  INSTRUMENTS. 

Cy)  Hamilton  v.  Spottlswood, 
i  Exch.  200.  Beawes,  3  ;  Marius, 
11.  In  France,  il  vous  plaira 
payer,  is  the  common  language  of 
a  bill.  Mori-is  v.  Lee,  2  Ld.  Raym. 
1397  ;  1  Stra.  629.  Quasre, 
whether  a  mere  written  request, 
without  any  words  of  demand, 
amount  to  a  bill.  Lord  Kenyon 
held  this  instrument  to  be  a  bill : 
— "  Mr.  Nelson  will  much  oblige 
Mr.  Webb,  by  paying  to  J.  RufE, 
or  order,  twenty  guineas  on  his 
account."  MvJfv.Webb,  lEsp.  129; 
5  E.  E.  723.  But  Lord  Tenterden 
held  the  following  instrument  not 
to  be  a  bill : — "  Mr.  JAttle,  2ilease 


to  letthe  hearer  Jiave  seven  pounds, 
and  place  it  to  my  account,  and 
you  will  oblige  your  humble  ser- 
vant, R.  Slackfobd."  Little  v. 
Slachford,,  1  M.  &  M.  171 ;  31 R.  E. 
726.  "  The  paper,"  says  his  Lord- 
ship, "does  not  purport  to  be  a 
demand  made  by  a  party  having  a 
right  to  caU  on  the  other  to  pay. 
The  fair  meaning  is,  '  you  will 
oblige  me  by  doing  it.'  "  But  see 
Russell  V.  Poioell,  14  M.  &W.  418. 

(z)  Ellison  V.  Collingridge,  9 
C.  B.  570. 

(«)  Tates  V.  Kash,  29  L.  J., 
G.  P.  306  ;  8  0.  B.,'  N.  S.  581. 
Code,  ss.  7  and  34. 

(J)  Storm  V.  StirUiig,  3  E.  &  B. 
832  ;  Cowie  v.  Stirling,  6  E.  &  B. 
333. 
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wrong  payee,  unless  it  be  payable  to  bearer,  he  can  neither     CHAPTER 
acquire  nor  convey  a  title.     One  Christian  drew  a  bill  on  ^^- 

the  defendant,  in  London,  payable  to  Henry  Davis.  The 
bill  got  into  the  hands  of  another  Henry  Davis  than  the  one 
in  whose  favour  it  was  drawn,  was  accepted  by  the  defen- 
dant, and  by  the  wrong  Henry  Davis  was  indorsed  to  the 
plaintiff.  Held,  that  the  indorsement  of  his  own  name  by 
Henry  Davis,  was,  under  these  circumstances  a  forgery,  and 
{dissentiente  Lord  Kenyon)  could  convey  no  title  to  the 
plaintiff  (c).  If  the  name  be  spelt  wrong,  parol  evidence 
is  admissible  to  show  who  was  intended  (d).  If  there  be 
father  and  son  of  the  same  name,  it  will  be  intended  pay- 
able to  the  father  till  the  contrary  appear  (e).  But  if  the 
son  be  found  in  possession  of  the  note,  and  he  indorse, 
that  is  evidence  that  he,  and  not  the  father,  is  payee  (/). 
A  note  payable  to  A.,  or  to  B.  and  C,  or  his  or  their  order, 
was  not  a  promissory  note,  within  the  Statute  of  Anne  (  g). 
A  note  in  this  form — "  161.  5s.  balance  due  to  A.  C,  I  am 
still  indebted,  and  do  promise  to  pay  "  (h).  Or  in  this — 
"  Eeceived  of  A.  B.  lOOZ.,  which  I  promise  to  pay  on 
demand,  with  lawful  interest,"  suflSciently  designates  the 
payee  («').  A  note  payable  "  to  the  trustees  acting  under 
A.'s  will"  is  a  good  note,  and  parol  evidence  is  admissible 
to  show  who  the  trustees  are,  and  what  are  the  trusts  (Jc). 
A  note  was  made  payable  to  the  manager  of  the  National 
Provincial  Bank  of  England.  To  an  action  by  the  payee 
in  his  own  name,  the  defendant  pleaded  that  he  did  not 
make  the  note.  Held,  that  under  this  plea  the  plaintiff 
was  entitled  to  recover  (I).  "  On  demand  I  promise  to 
pay  J.  W.,  T.  S.  and  D.  M.,  or  to  their  order,  or  the 
major  part  of  them,  1001."  is  a  promissory  note  upon 
which  the  three  persons  mentioned  can  jointly  maintain 
an  action  (m). 

If  a  bill  or  note  be  made  payable  to  a  fictitious  or  non-  Fictitious 
existing  person,  it  may  be  treated  as  payable  to  bearer  (w).  payee. 


(c)  Mead  v.  Young,  i  T.  E.  28  ; 
2  R.  R.  314. 

(d)  Willis  V.  Barrett,  2  Stark.  29. 

(e)  Sweeting  v.  Fowler,  1  Stark. 
106  ;  Wilson  v.  Stuhs,  ■  Hobart, 
330  ;  see  Bro.  Ab.  Addition,  18, 
34,43,  9  to6  ;  13  Dyer,  5. 

(/)  Stebiingy.  Spicer,  19  L.  J., 
C.  P.  24  ;  8  C.  B.  827. 

(j')  Blanclienliagen  v.  Blun- 
dell,  2  B.  &  Aid.  417.  See  now 
Code,  s.  7. 


(/t)  CkadwicJi  v.  Allen,  2  Stra. 
706. 

(i)  Green  v.  Bavies,  4  B.  &  C. 
235  ;  6  D.  &  E.  306  ;  28  E.  E.  230. 

(A)  Megginson  v.  Harper,  4 
Tyr.  96  ;  2  C.  &  M.  322  ;  39  E.  E. 
784. 

(T)  Robertso7i  v.  Sheward,  1  M. 
&  a.  511  ;  1  Scott,  N.  E.  419. 

(m)  Watson  v.  JEvaiis,  32  L.  J., 
Exch.  137  ;  1  Hurl  &  Colt.  662. 

(«)  Code,  s.  7  (3). 
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CHAPTER     It  was  once  held,  that  if  the  drawer  indorsed  a  fictitious 
^^-  payee's  name,  the  holder  could   not  recover  against  the 

acceptor,  unless  his  money  had  reached  the  acceptor's  hands, 
in  which  case  he  could  sue  for  money  had  and  received, 
but  that  if  the  acceptor  at  the  time  of  acceptance  Jcnew 
the  payee  to  be  a  fictitious  person,  he  could  not  take 
advantage  of  his  own  fraud  ;  but  a  iondfide  holder  might 
recover  against  him  on  the  bill,  and  declare  on  it  as  payable 
to  bearer,  or  recover  on  the  money  counts  (o).  So  the ' 
holder  may  recover  against  an  acceptor  for  the  honour  of 


(o)  Bennett  v.  Faraell,  1  Camp. 
130  ;  Minct  v.  Gibson,  3  T.  E.  481 ; 
1  K.  E.  754  ;  judgment  affirmed  in 
Parliament,  1  H.  Bl.  569  ;  and 
see  Vei'e  v.  Lewis,  3  T.  E.  182  ; 
Collis  v.  Mnett,  1  H.  Bl.  313  ; 
Tatloek  V.  Harris,  3  T.  E.  174. 
To  Bennett  v.  Farndl,  1  Camp. 
130,  the  learned  reporter  appends ' 
the  following  note  : — "  Almost 
all  the  modern  cases  upon  this 
question  arose  out  of  the  bank- 
ruptcy of  Llvesay  &  Co.  and 
Gibson  &  Co.,  who  negotiated 
bills,  with  fictitious  names  upon 
them,  to  the  amount  of  nearly 
a  million  sterling  a,  year.  The 
first  case  was  Tatloclt  v.  Harris, 
3  T.  E.  174,  in  which  the  Court 
of  K.  B.  held,  that  the  ioncL  fide 
holder  for  a  valuable  considera- 
tion of  a  bill  drawn  payable  to 
a  fictitious  person,  and  indorsed 
in  that  name  by  the  drawer, 
might  recover  the  amount  of  it 
in  an  action  against  the  acceptor, 
for  money  paid  or  money  had 
and  received,  upon  the  idea  that 
there  was  an  appropriation  of  so 
much  money  to  be  paid  to  the 
person  who  should  become  the 
holder  of  the  bill.  In  Vere  v. 
Lewii,  3  T.  E.  182,  decided  the 
same  day,  the  Court  held,  there 
was  no  occasion  to  prove  that  the 
defendant  had  received  any  value 
for  the  bill,  as  the  mere  circum- 
stance of  his  acceptance  was 
sufficient  evidence  of  this ;  and 
three  of  the  Judges  thought  the 
plaintiff  might  recover  on  a  count 
which  stated  that  the  bill  was 
drawn  payable  to  hearer.  Minet 
V.  Gibson,  3  T.  E.  481  ;  1  E.  E.  754, 


put  this  point  directly  in  issue, 
and  the  unanimous  opinion  of  the 
Court  was,  that  where  the  circum- 
stance of  the  payee  being  a  fic- 
titious person  is  known  to  the 
acceptor,  the  bill  is  in  effect 
payable  to  bearer.  Soon  after 
the  Court  of  C.  P.  laid  down  the 
same  doctrine  in  Collis  v.  Mnett, 
1  H.  Bl.  313.  This  decision  was 
acquiesced  in  ;  but  Minet  v. 
Gibson  was  carried  up  to  the 
House  of  Lords,  1  H.  Bl.  569. 
The  opinion  of  the  Judges  being 
then  taken,  Eyre,  C.B.  (p.  618), 
and  Heath,  J.  (p.  619),  were 
for  reversing  the  judgment  of 
the  Court  below,  and  Lord 
Thurlow,  C,  coincided  with  them 
(p.  625),  but  the  other  judges 
thinking  otherwise,  judgment 
was  affirmed.  Pari.  Gas.  Svo.  ii. 
48.  In  Gibson  v.  Hunter,  2 
H.  Bl.  187,  288,  which  came 
before  the  House  of  Peers  upon 
a  demurrer  to  evidence,  it  was 
held,  that  in  an  action  on  a  bill 
of  this  sort  against  the  acceptor 
to  show  that  he  was  aware  of  the 
payee  being  fictitious,  evidence 
was  admissible  of  the  circum- 
stances under  which  he  had 
accepted  other  bills  payable  to 
fictitious  persons.  Vide  Tuft's 
ease.  Leach,  Cro.  Law,  159." 
Phillips  V.  Im  Thurm,  18  C.  B., 
N.  S.  694.  It  is  now  immaterial 
whether  the  acceptor,  or  party 
sought  to  be  charged,  knew  or 
not.  Vagliano  y.  Bank  of  Eng- 
land, 1891,  Ap.  Cas.  107 ;  60  L.  J. 
145  ;  Cluttonv.Attenboro,  [1897] 
Ap.  Cas.  90  ;  66  L.  J.  221. 
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the  drawer  where  the  payee  is  a  fictitious  person  and  treat 
the  bill  as  payable  to  bearer  (p). 


CHAPTER 
VI. 


A  bill  not  made  payable  to  any  payee  in  particular,  or  No  payee. 
to  the  drawer's  order,  or  to  the  bearer,  was  held  by  the 
majority  of  the  judges,  dissentiente  Eyre,  0.  B.,  to  be  pay- 
able to  bearer  (g).  And  when  a  blank  is  left  for  the 
payee's  name,  a  bona  fide  holder  can  fill  in  his  own  name, 
and  recover  against  the  drawer  (r).  But  in  order  to  charge 
the  acceptor  the  holder  must  show  that  he  had  at  least 
prima  facie  an  authority  to  insert  his  own  name  as  payee  (s). 
Until  the  omitted  particular  is  filled  ia  the  instrument, 
apparently,  will  not  comply  with  the  definition  in  the  Code, 
s.  3,  so  as  to  be  a  bill  of  exchange. 

Where  a  simple  signature  on  a  blank  stamped  paper  is  Blank  signa- 
delivered  by  the  signer  in  order  that  it  may  be  converted  ^^'^'^b. 
into  a  bill  or  note,  it  operates  as  a  prima  facie  authority  to 
complete  the  bill  or  note  up  to  any  amount  warranted  by 
the  stamp  :  and  the  signature  may  be  used  for  maker  or 
acceptor,  drawer,  or  indorser  (t).  And  in  like  manner  when 
a  bill  or  note  is  wanting  in  any  material  particular,  the 
person  in  possession  of  it  has  a  prima  facie  authority  to  fill 
up  the  omission  in  any  way  he  thinks  fit.     But  in  order  to 


(^)  Phillips  V.  Tin  Thurm, 
18  C.  B.,  N.  S.  694  ;  and  see 
Pkillins  V.  Iin  Thurm,  L.  E.  1 
C.  P.  46S  ;  35  L.  J.  220. 

(jl)  Minet  v.  Gibson,  1 H.  Bl.  608 ; 

1  B.  E,.  754.  Dawn  v.  Vallentin, 
11  T.  L.  E.  211 ;  and  see  Lord 
Esher's  remarks  in  Chamberlain 
V.  Yimng,  infra,  at  p.  209.  The 
omission  may  be  filled  up  at  the 
holder's  pleasure.  Code,  s.  20  ; 
Cmehley  v.  Mann,  5  Taunt.  529  ; 
so  long  as  he  is  acting  bona  fide. 
Hogarth  v.  Latham,  infra. 

(»•)  Cfruohley  v.  Clarence,  2 
M.  &  S.  90  ;  14  E.  E.  596  ;  Att- 
wood  V.    Griffin,   E.  &   M.  425  ; 

2  0.  &  P.  368  ;  31  E.  E.  669  ; 
Code,  s.  20  (1).  Where  an 
acceptance  in  the  name  of  a 
firm  was  given  by  one  partner 
without  authority,  a  blank  being 
left  for  the  drawer's  name,  a 
holder,  who  suspected  the  above 
facts,  was  held  not  entitled  to 
fill  in  his  own  name  as  drawer 
and  payee,  and  sue  on  the  bill. 
Hogarth    v.   Latham,    L.   E.,   3 


Q.  B.  D.  643.  In  R.  v.  Randall, 
Euss.  C.  0.  185,  a  bill  payable  to 

,  or  order,  was  held  not  to  be 

a  bill  of  exchange,  because  there 
was  no  pavee  ;  and  see  R.  v. 
Richards,  1  E.  &  E.  C.  C.  193. 

A  bill  payable  to  " order " 

was  held  payable  to  drawer's 
order  in  Chamberlain  v.  Young, 
[1893]  2  Q.  B.  206. 

(i)  Cruchley  v.  Mann,  5  Taunt. 
529 ;  1  Marsh.  29 ;  Awde  v. 
Diicon,  6  Ex.  869.  Code,  s.  20, 
gives  such  a.prima  facie  authority 
where  the  instrument  has  been 
delivered  incomplete  for  that 
purpose.  So  a  note  payable  to 
"  Ship  Fortune  or  bearer "  is 
payable  to  bearer  simply.  Grant 
V.  Vaughan,  3  Burr.  1516. 

(*)  Russell  V.  Langstaffe,  2  Doug. 
514  ;  Code,  s.  20.  '  The  authority 
seems  not  confined  to  the  person, 
to  whom  it  is  delivered,  but  to 
extend  to  any  bond  fide  holder, 
as  the  words  of  the  section  are 
general. 
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When  nego- 
tiable. 


Order  or 
bearer. 


enforce  it  against  prior  parties,  it  must  be  filled  up  within 
a  reasonable  time,  and  strictly  in  accordance  with  the 
authority,  if  any,  express  or  implied.  But  a  holder  in  due 
course,  is  not  to  be  prejudiced  in  any  case  by  delay  or 
disregard  of  authority  {u). 

A  bill  or  note  may  not  only  be  made  to  two  or  more 
payees  jointly,  but  it  may  also  be  made  payable  in  the 
alternative  to  one  of  two,  or  one  or  more  of  several ;  and 
as  we  have  seen,  may  be  made  payable  to  the  holder  of  an 
office  for  the  time  being  {x). 

A  bill  may  be  drawn  payable  to  drawer,  or  his  order,  or 
payable  to  drawee  or  his  order  ;  but  if  the  drawee  be  the 
same  person  as  the  drawer,  or  a  fictitious  person,  or  one 
incapable  of  contracting,  the  holder  may  treat  the  instrument 
either  as  a  bill  or  note,  at  his  option  («/). 

All  bills  and  notes  are  in  their  nature  negotiable,  unless 
they  contain  special  words  prohibiting  transfer.  Nego- 
tiable bills  and  notes  continue  to  be  so,  until  they  have 
been  either  restrictively  indorsed,  or  discharged  by  payment 
or  otherwise  (s). 

Negotiable  bills  and  notes  may  be  payable  either  to 
order  or  to  bearer,  but  these  actual  words  need  not  be 
present. 

A  bill  or  note  is  payable  to  bearer,  which  is  expressed  to 
be  so  payable,  or  on  which  the  only  or  last  indorsement  is 
an  indorsement  in  blank. 

A  bill  or  note  is  payable  to  order,  which  is  expressed  to 
be  so  payable,  or  is  payable  to  a  particular  person,  and 
does  not  contain  words  expressly  or  impliedly  prohibiting 
transfer  (a). 


(«)  Code,  s.  20.  An  acceptor 
is  estopped  as  to  the  existence  of 
the  payee  where  the  bill  is  drawn 
payable  to  his  order,  and  as  to 
his  capacity  to  indorse.  Code, 
ss.  54  (2)  c,  and  88. 

(x)  Code,  s.  7.  Formerly  there 
could  not  be  alternative  payees. 
Blanchenliagen  v.  Sluimell,  2 
B.  &  A.  417. 

(^)  Code,  s.  5.  See  post, 
Chapter  on  Ieeegulae  Insteu- 

MENTS. 

(z)  Code,  ss.  8  and  36.  At 
least  until  maturity,  as  the  trans- 
feree of  an  instrument  overdue 
does   not    acquire    a   new   and 


independent  title  ;  discharge  by 
payment  must  be  made  by  or 
on  behalf  of  the  acceptor  or 
maker  at  maturity  to  the  holder. 
Sect.  59.  A  bill  paid  before 
maturity  is  said  to  be  "  retired," 
and  can  generally  be  re-issued. 
See  post.  Chapter  on  Teansfbb, 
and  Ex  parte  Raid,  L.  R.  14  Eq., 
p.  293.  A  bill  or  note  may  also 
be  discharged  by  cancellation, 
wrongful  alteration,  waiver,  or 
transfer  to  acceptor  or  maker  on 
maturity  in  his  own  right. 

(a)  Code,  s.  8.  Formerly  a  bill 
or  note  was  not  negotiable  unless 
it  contained  one  or  other  of  the 
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Where  a  bill  or  note,  either  originally  or  by  indorsement 
is  payable  to  a  man's  order,  and  not  to  him  or  order,  it  is 
nevertheless  payable  to  him  or  his  order  at  his  option  (&). 

A  bill  or  note  payable  to  order  requires  indorsement  and 
delivery,  if  to  bearer  delivery  only,  in  order  to  negotiate  it. 


CHAPTER 
VI. 


The  sum  for  which  a  bill  is  made  payable  is  usually  Sum  payable. 
written  in  the  body  of  the  bill  in  words  at  length,  the 
better  to  prevent  alteration'';  and  if  there  be  any  difference 
between  the  sum  in  the  body  and  the  sum  superscribed, 
the  sum  mentioned,  in  the  body  will  be  taken  to  be  that  for 
which  the  bill  is  made  payable- (c)  ;  when  the  figures 
express  a  larger  sum  than  the  words,  evidence  to  show  that 
the  difference  arose  from  an  accidental  omission  of  words,  is 
inadmissible  {d).  An  omission  in  the  body  may  be  aided  by 
the  superscription  («). 

An  inaccurate,  but  intelligible,  statement  of  the  sum 
payable  will  not  vitiate.  Thus,  an  order,  or  promise  to  pay 
so  many  "  pound,"  instead  of  "  pounds,"  is  a  good  bill  or 
note(/).  A  bill  for  "twenty-five,  seventeen  shillings  and 
three"  is  a  bill  for  25Z.  17s.  M.  {g).     The  word  sterling 


words  "order"'  or  "bearer." 
Smith  V.  Kendall,  6  T.  E.  123  ; 
1  Esp.  231  ;  iJ.  V.  Box,  6  Taunt. 
325  ;  E.  &  R.  300.  Since  a  bill 
or  note  payable  to  C.  is  payable 
to  him  or  order,  and  if  he  indorse 
in  blank,  payable  to  bearer,  it 
seems  immaterial  whether  or  not 
the  actual  words  "  order "  or 
"  bearer  "  be  present  in  order  to 
make  a  bill  negotiable,  provided 
there  be  none  prohibiting  trans- 
fer. No  particular  form  of  words 
(except  for  cheques)  is  given  in 
the  Code  for  drawing  a  bill  so  as 
not  to  be  negotiable,  but  such 
a  form  is  given  to  constitute  a 
restrictive  indorsement.  Sect.  35. 
Formerly,  if  a  payee  indorsed  a 
bill  or  note  not  bearing  the  word 
"order,"  he  made  himself,  but 
not  the  original  parties  liable  to 
the  indorsee.  Hill  v.  Lewis,  1 
Salk.  133.  Perhaps  the  efiect  of 
words  prohibiting  transfer  would 
now  have  the  same  efiect  on  a, 
payee  or  indorsee  who  indorses 
notwithstanding ;  see  s.  35. 

(V)  Code,  s.  8  (5)  ;  but  until  he 
indorse,  a  bill  to  drawer's  order 

B.B.B. 


is  not  "  complete  and  regular"  as 
a  negotiable  instrument  within 
s.  29.  Singer  v.  Elliott,  4  T.  L.  E. 
524  ;  Jenltvns  v.  Cornier,  [1898] 
2  Q.  B.  168  ;  67  L.  J.  780. 
A  bill  drawn  payable  to  the 
drawer's  order,  has  been  held 
payable  to  him  or  his  order,  both 
here  and  in  America.  Smith  v. 
M'Olure,  5  East,  476  ;  2  Smith, 
43  ;  7  E.  E.  750  ;  Byles  on  BiUs, 
6th  Amer.  edition,  132. 

(c)  Marius,  138  ;  Beawes,  193  ; 
Savmderson  v.  Piper,  5  Bing. 
N.  C.  425  ;  7  Scott,  408  ;  Code, 
s.  9  (2).  Figures  in  the  margin 
have  been  held  to  be  merely  a 
memorandum,  alteration  of  which 
does  not  avoid.  Oarrard  v.  Leiois, 
L.  R.,  10  Q.  B.  D.  30,  as  against  a 
holder  in  due  course. 

(d')  Satmderson  v.  Piper,  5 
Bing.  N.  C.  425  ;  7  Scott,  408. 

(e)  Elliot's  case,  2  East,  P.  C. 
951  ;  1  Leach,  175. 

(/)  R.  V.  Port,  Bayley,  12, 
6th  ed. 

(jr)  Phipps  V.  Tanner,  5  C.  & 
P.  488. 
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means  sterling  in  that  part  of  the  United  Kingdom  where 
the  bill  is  payable  (A). 
As  to  foreign  currency,  see  Chapter  on  Fokeign  Law. 

A  bill  or  note,  like  a  cheque,  may  now  be  drawn  or  made 
for  any  sum  of  money,  large  or  small  ;  but  this  does  not 
extend  to  bank  notes,  or  promissory  notes  in  England  for 
less  than  bl.  payable  to  bearer  on  demand,  as  to  which  the 
7  Geo.  4,  c.  6,  s.  3,  and  the  9  Geo.  4,  c.  65,  s.  1,  are  still  in 
force  («). 

There  were  some  old  cases  tending  to  show  that  the  words 
value  received  are  an  essential  part  of  a  bill  (h),  but  it  is  now 
well  settled  that  they  are  not  at  all  material  [l). 

It  was  once  doubted  whether  an  action  of  debt  would  lie 
on  a  bill,  unless  the  consideration  were  expressed  {m). 
But  it  has  been  decided  that  debt  would  lie  although  the 
consideration  were  not  expressed  {n). 

The  words  "value  received"  are  ambiguous,  where  the 
bill  is  drawn  payable  to  a  third  person  ;  for  they  may  mean 
either  value  received,  by  the  drawer,  of  the  payee,  or  by  the 
acceptor  of  the  drawer.     But  the  first  is  the  more  probable 


Qi)  Taylor  v.  Booth,  1  C.  &  P. 
286. 

(?.)  Formerly  all  negotiable 
bills  or  notes  for  any  sum  under 
20«.  were  made  void  by  the  48 
Geo.  3,  c.  88,  but  that  Act  is 
repealed  (saving  existing  rights) 
by  the  Code,  s.  96  and  sohed.  2. 
Negotiable  bills  or  notes  for  more 
than  20s.  and  less  than  5Z.  (except 
cheques  on  bankers,  23  &  24  Vict, 
c.  Ill,  s.  19,  now  repealed)  were 
also  void,  unless  they  specified 
the  name  and  abode  of  the  payer 
were  attested,  bore  date  at  or 
before  issue,  and  were  payable 
within  twenty-one  days,  but  not 
to  bearer  on  demand  ;  neither 
could  they  be  negotiated  after 
date.  17  Geo.  3,  c.  30.  This 
Act  was  repealed  by  3  Geo.  4, 
c.  70,  but  revived  by  7  Geo.  4, 
c.  6.  This  latter  Act  exempted 
cheques,  but  sect.  3  imposes  a 
penalty  of  20Z.  on  issuing  a  pro- 
missory note  payable  to  bearer 
on  demand  for  less  than  5Z.  The 
9  Geo.  4,  c.  65,  s.  1,  prohibits  the 
circulation  of  all  negotiable  bills 
or  notes  in  England  under  51.,  or 


on  which  less  than  51.  shall  remain 
undischarged,  payable  to  bearer 
on  demand,  made  or  purporting 
to  be  made  in  Scotland  or  Ireland, 
or  elsewhere  out  of  England. 
Sect.  4  again  exempted  drafts  on 
bankers.  The  17  Geo.  3,  c.  30, 
after  being  again  temporarily 
repealed  by  26  &  27  Vict.  c.  105, 
the  operation  of  which  was 
extended  from  time  to  time 
by  various  Acts  down  to  31st 
December,  1883  (see  46  &  47 
Vict.  c.  40),  is  at  last  finally 
repealed  by  the  Code,  s.  96  and 
sched.  2. 

Qi)  Oramlington  v.  Evans,  1 
Show,  5 ;  Vin.  Ab.  Bills  of 
Exch.  G.  2. 

(J)  White  V.  Ledwioli,  Bayley, 
40, 6th  ed. ;  4  Dou^.  427 ;  Grant  v. 
Da  Costa,  3  M.  &  S.  351  ;  and  see 
Popplewell  V.  Wilson,  1  Stra.  264, 
and  Code,  s.  3  (4)  b. 

(«0  Bishop  V.  Toung,  2  B.  &. 
P.  78  ;  Priddy  f.  Henhry,  3 
D.  &  R.  165  ;  1  B.  &  C.  674. 

(n)  Hatchy.  Trays;  Watson  y. 
Ki^htly,  11  Ad.  &  E.  702 :  3 
Per.  &  Dav.  408. 
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CHAPTER 
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interpretation  ;  for  it  is  more  natural  "  that  the  party  who 

draws  the  bill  should  inform  the  drawee  of  a  fact  which  

he  does  not  know,  than  of  one  of  which  he  must  be  well 
aware  "  (o). 

If,  however,  the  bill  is  drawn  payable  to  the  drawer's 
own  order,  the  words  "  value  received  "  must  mean  received 
by  the  acceptor  of  the  drawer  ;  and  on  such  a  bill,  if  the 
declaration  stated  that  it  was  for  value  received  by  the 
drawer  it  would  have  been  a  variance  (p).  "  Value  received," 
in  a  note,  means  received  by  the  maker  of  the  payee  (q). 

Though  the  nature  or  particulars  of  the  consideration  Other  state- 
may  appear  on  the  bill  or  note,  it  was  not  necessary  to  state  ments  of  the 
it  in  the  declaration,  or  it  might  be  stated  generally  as  value 
received  (/•).     "  The  defendant,"  says  Maule,  J.,  "  may  prove 
that  the  note  was  given  for  a  different  consideration,  or 
without  any  consideration  at  all"  (s). 

But  it  has  been  held  that  the  defendant  will  not  be 
allowed  to  contradict  his  written  admission  on  the  note,  of 
the  nature  of  the  consideration.  Where  a  note  was  given 
by  an  administratrix,  and  expressed  to  be  "  for  value  received 
by  my  late  husband,"  she  was  not  allowed  to  show  that  the 
note  was  given  only  as  an  indemnity,  and  that  the  payee 
had  not  been  damnified  (i). 


consideration. 


A  bill  may  be  accepted  while  incomplete,  as  before  it  has 
been  signed  by  the  drawer.  Code,  s.  18 ;  but  until  the 
drawer's  signature  be  added,  a  bill  payable  "  to  my  order," 
though  accepted,  has  been  held  to  be  of  no  force,  either  as 
a  bill  or  a  note  (w). 


Signature  of 
the  drawer. 


(o)  Per  Lord  Ellenborough,  in 
GraTit  V.  Da  Cogta,  3  M.  &  S.  351. 

(^)  Siglimore  v.  Primrose,  5 
M.  &  S.  65. 

(q)  Clayton,  v.  Gosling,  5 
B.  &  C.  361  ;  8  D.  &  E.  110. 

(f)  Coombs  V.  Ingram,  4  D.  & 
R.  211  ;  Bond  v.  Stochdale,  7 
D.  &  R.  140  ;  Code,  s.  3  (3). 

(«)  Abhott  V.  Hendi-ich,  1  M.  & 
G.  796;  2  Scott,  N.  E.  183. 
Where  the  note  on  the  face  of  it 
purported  to  be  given  for  "  value 
received  in  Pennance  shares  pur- 
suant to  annexed  contract,"  it 
was  held  unnecessary  to  put  in 
any  contract.  Fox  v.  Frith,  Car. 
&  M.  502. 


(f)  Hidoxit  V.  Bristow,  1 C.  &  J. 
231 ;  1  Tyr.  84  ;  35  E.  R.  710  ;  and 
see  Edwards  v.  JoTies,  2  M.  &  W. 
414  ;  5  Dowl.  585  ;  7  C.  &  P.  633. 

(m)  McCall  V.  Taylor,  34  L.  J., 
C.  P.  365.  Until  completed  it 
is  of  no  force.  Code,  s.  20.  In 
CaHer  v.  WhUe,  20  Ch.  D.  225, 
this  was  done  after  the  acceptor's 
death.  Stoessiger  v.  8.  E.  Rail- 
way, 3  E.  &.B.  553  ;  GoldsmidY. 
Ham.pton,  5  C.  B.,  ]Sr.  S.  94  ;  27 
L.  J.,  C.  P.  286.  The  drawer's 
signature  as  indorser  will  not 
remedy  absence  of  his  signature 
as  drawer.  S.  Wales  Coal  Co.  v. 
Underwood,  15  T.  L.  E.  157. 
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Direction  to 
the  drawee. 


The  signature  of  the  drawer  or  maker  of  a  bill  or  note 
is  usually  subscribed  in  the  right-hand  corner;  but  it  is 
sufficient  if  written  in  any  other  part.  "Thus  "I,  J.  S., 
promise  to  pay,"  has  been  held  a  sufficient  signature  of  a 
promissory  note  (x).  A  man  who  cannot  write  may  sign  a 
bill  by  his  mark  («/). 

An  allegation  in  pleading  that  a  party  made  his  bill  or 
note  was  sufficient,  without  alleging  that  he  signed  it,  for 
making  implies  signing  (2). 

If  a  deed  be  first  executed,  and  then  written  or  filled  up, 
the  deed  is  void  {a) ;  but  it  is  otherwise  with  a  bill  of 
exchange.  For,  if  a  stamped  paper  be  signed,  leaving 
blanks  for  the  date,  sum,  time  when  payable,  and  name  of 
the  drawee,  the  drawer  will  be  chargeable  for  any  sum 
afterwards  inserted  within  the  amount  warranted  by  the 
stamp.  It  is  a  letter  of  credit  for  an  indefinite  but  not 
unlimited  sum  (6). 

A  bill  of  exchange  being  in  its  original  a  letter,  should 
be  properly  addressed  to  the  drawee  (c).  But  where  a  bill 
was  made  payable  "at  No.  1,  Wilmot  Street,  opposite  the 
Lamb,  Bethnal  Green,  London,"  without  mentioning  the 
drawee's  name,  and  the  defendant  accepted  it,  he  was  not 
allowed  to  make  the  objection  (^).  But  a  bill  cannot  be 
addressed  to  one  man  and  accepted  by  another  («). 


Alternative  or 

successive 
drawees. 


A  bill  may  be  addressed  to  two  or  more  drawees,  whether 
they  be  partners  or  not,  but  cannot  be  addressed  to  two  or 
more  in  the  alternative  or  in  succession  (/). 

If  the  word  at  precede  the  drawee's  name,  whether  inserted 
ignorantly  or  fraudulently,  the  instrument  is  still  a  bill  of 


{x)  Taylor  v.  DoVbins,  1  Stra. 
399  ;  Sa/underson  v.  Jackson,  2  B. 
&  P.  238  ;  5  E.  E.  580. 

(?/)  George  v.  Surry,  1  M.  &  M. 
516  ;  31  K.  R.  755. 

(2;)  Elliott  V.  Cowper,  1  Stra. 
609  ;  2  Ld.  Raym.  1376  ;  8  Mod. 
307  ;  ErsMne  v.  Murray,  2  Ld. 
Raym.  1542  ;  1  Barn.  88. 

(a)  Com.  Dig.  Fait.  (A.)  1. 

(V)  Code,  s.  20  ;  Collis  v. 
Emett,  1  H.  Bl.  313  ;  Russell  y. 
Lang  staff e,  2  Dougl.  514  ;  Snaith 
V.  Mingay,  1  M.  &  S.  87  ;  Leslie 
V.  Hastings,  1  M.  &  R.  119  ; 
Molloy  V.  Delves,  7  Ring.  428  ;  5 
M.  &  P.  275  ;  4  0.  &  P.  492  ; 
Barker  v.  Sterne,  9  Exch.  684  ; 


Garrard  v.  Lewis,  L.  R.,  10 
Q.  B.  D.  30  ;  Hogarth  v.  Latham, 
L.  R.,  3  Q.  B.  D.  643.  « 

(c)  Peto  V.  Reynoldi,  9  Exch. 
410  ;  11  Exch.  4i8,  in  error. 

(d)  Gray  v.  Milner,  8  Taimt. 
739  ;  3  Moore,  90  ;  21  R.  R.  525. 

(e)  Baris  v.  Clarke,  13  L.  J., 
Q.  B.  305  ;  6  Q.  B.  16  ;  Code, 
ss.  6  and  17. 

(/)  Code,  s.  6.  Where,  how- 
ever, a  bill  addressed  to  A.,  or  in 
his  absence  to  B.,  was  accepted 
by  A.,  and  the  pleadings  did  not 
disclose  the  flaw,  Lord  Holt  held 
the  defendant  liable.  Anon.,  12 
Mod.  447. 
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exchange  {g).    A  bill  may  be  directed  to  the  drawer  himself, 
though  it  is,  in  that  case,  rather  a  note  than  a  bill  (A). 

If  the  drawer  intends  that  the  bill  shall  be  payable  at  a 
particular  place,  he  may  insert  such  a  direction.  Unless  the 
words  "  only  and  not  elsewhere  "  appear  in  the  acceptance, 
the  acceptance  will  be  general,  since  1  &  2  Geo.  4,  c.  78, 
now  repealed,  so  as  to  charge  the  acceptor  (i).  The  drawer 
himself  cannot  be  charged,  unless  the  bill  have  been  pre- 
sented at  the  place  where  the  drawer  himself  made  it 
payable  (^).  This  statute  did  not  apply  to  promissory 
notes ;  and  therefore,  if  any  place  of  payment  be  mentioned 
in  the  body  of  a  note,  it  is  part  of  the  contract  The  place 
of  payment  must  be  described  in  the  pleadings,  and  a  pre- 
sentment there  is  essential,  in  order  to  charge  the  maker  or 
any  other  party  {I).  But,  where  the  place  of  payment  is 
merely  stated  in  a  memorandum  at  the  foot  or  in  the 
margin  of  the  note,  by  way  of  direction,  it  need  not  be 
noticed  in  pleading,  and  presentment  there,  though  it  is 
sufficient  (m),  is  not  essential  (m). 

But  where  the  whole  note  was  printed  (except  the  names, 
duties,  and  sum),  and  a  place  of  payment  was  also  printed 
at  the  bottom  of  the  note,  Lord  Ellenborough  held  that  a 
special  presentment  at  this  particular  place  was  necessary  (o). 
If  the  drawer  of  a  bill  makes  it  payable  at  his  own  house, 
that  circumstance  is  evidence  of  its  being  an  accommodation 
billC^j). 

Notes  of  the  branches  of  the  Bank  of  England  are 
payable  at  the  Bank  in  London ;  but  none  of  their  notes 


(jf)  Shuttlewm'th  v.  Stepliens,  1 
Camp.  407  ;  R.  v.  Hunter,  E.  & 
E.  C.  C.  5li  ;  Allan  v.  Mawson, 
i  Camp.  115. 

(70  modi  V.  Bell,  1  M.  &  Rob. 
149  ;  Starke  v.  Clieemtan,  Garth. 
509  ;  Dehers  v.  Harriot,  1  Show. 
163  ;  SoMnson  v.  Bland,  2  Burr. 
1077  ;  Josselyn  ■7.  Lacier,  10  Mod. 
294  ;  see  Bansy.  Clarke,  %  Q.  B. 
16  ;  Byles  on  Bills,  6th  American 
edition,  p.  139  ;  Code,  s.  5. 

(i)  Code,  s.  19  ;  Sellyy.  Eden, 
3  Bing.  611  ;  11  Moore,  511  ; 
Fayle  v.  Bird,  6  B.  &  C.  531 ;  9 
Dowl.  &  R.  639. 

(70  Code,  s.  45  (4)  ;  Oihh  v. 
Mather,  in  error,  8  Bing.  214  ;  1 
M.  &  Scott,  387  ;  2  C.  &  J.  254  ; 
Hodge  v.  FilUs,  3  Camp.  463; 
Bernstein  v.  Vslun;  11 T.  L.  R.  376. 

(0  Saunderson  v.   Bowes,   14 
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Of  the  place 
where  made 
payable  by 
the  drawer. 


East,  500  ;  13  R.  E.  299  ;  Roclie  v. 
Campbell,  3  Camp.  247 ;  Code, 
s.  87  (1). 

(to)  Mfe  v.  Bound,  1861  (qn. 
reported). 

(«)  Code,  s.  87  (3)  ;  Price  v. 
Mitcliell,  4  Camp.  200  ;  16  R.  R. 
775  ;  Exon  v.  Russell,  4  M.  &  S. 
506  ;  Williams  v.  Waring,  10  B. 
&  C.  2  ;  5  M.  &R.  9  :  34  B.  R.306. 
But  in  Hardy  v.  Woodroffe,  2 
Stark.  319  ;  20  R.  R.  689  ;  and  in 
Sproule  V.  Legg,  3  Stark.  156,  Lord 
Tenterden  held  that  the  note 
might  be  described  as  made  pay- 
able at  a  place  mentioned  in  the 
memorandum  only. 

(o)  TrecotMcli  v.  Edwin,  1 
Stark.  468. 

(p)  Sharp  V.  Bailey,  9  B.  &  C. 
44  ;  4  M.  &  R.  4  ;  32  R.  R.  567. 
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CHAPTER 
VI. 


Direction  to 
place  to 
account. 

Words  "  as 
per  advice." 


Stipulations 
by  drawer  or 
indorser. 


are  payable  at  a  branch  bank,  unless  specially  made  payable 
at  such  branch  {q). 

The  direction  to  place  to  account  is  unnecessary  (*•). 

A  bill  is  sometimes  directed  to  be  paid  "as per  advice ;  " 
sometimes  "  without  further  advice ,-  "  sometimes  "  ivith  or 
without  further  advice ; "  and  sometimes,  and  more  commonly, 
without  any  of  these  words.  In  the  first  case,  it  is  said  the 
drawee  is  not  justified  in  paying  without  farther  advice  (s). 

The  drawer  of  a  bill  and  the  indorser  of  a  bill  or  note 
may  vary  his  contract  so  as  either  to  increase  or  diminish 
his  liability  to  all  parties,  by  an  express  stipulation  inserted 
in  the  instrument.  He  may  entirely  negative  his  own 
liability,  or  confine  it  to  certain  cases,  or  on  the  other  hand 
enlarge  it  by  waiving  some  of  the  holder's  duties,  as,  for 
instance,  presentment,  notice  of  dishonour,  &c.  (f). 


(S)  3  &  4  Will.  4,  c.  98,  s.  6, 
which  they  must  now  be  if  issued 
there.    Ibid.,  s.  4. 

(f)  Laing  v.  Barclay,  1  B.  &  C. 
398  ;  2  D.  &  K.  530  ;  25  E.  E.  430. 

(J)  Chltty,  162,  9th  ed.  But 
the  order  to  pay  must  be  uncon- 
ditional (though .  it  may  be  con- 
ditionally accepted),  or  it  will  not 
be  a  bill  of  exchange.  Code,  ss.  3 
and  19. 

(Q  Code,  ss.  16  and  21.  PUp- 
son  V.  Kelner,  4  Camp.  285  ; 
Surgh  V.  Legge,  5  M.  &  W.  418  ; 
Srett  T.  Levett,  13  East,  214.  A 
parol  agreement  affecting  the  de- 
livery may  be  good  as  between 
immediate  parties  or  remote 
other  than  a  holder  in  due  course. 
Sect.  21  (2)  b.  To  affect  such 
a  holder  the  special  terms  must 
appear  on  the  bill.  Code,  s.  38 
(2).  Pilie  V.  Street,  1  M.  &  M. 
226,  was  not  followed  in  Abrey  v. 
Cnix,  L.  E.,  5  C.  P.  37  ;  but  seems 


to  be  in  accordance  with  sect.  21 
(2).  "  PUie  V.  Street  has  never 
been  specifically  overruled,"  per 
Grantham,  J.  ;  Henry  v.  Smith, 
39  Solicitors'  Journal,  559  ;  Stagg 
Mantle  ^-  Co.  v.  Brodrioh,  12 
T.  L.  E.  12  ;  but  parol  agreements 
seem  to  be  confined  to  what 
Eigby,  L.  J.,  in  New  London  Syn- 
dicate y.Neal',  [1898] 2  Q. B.  487, 
so  happily  calls  cases  of  the 
"  Escrow  class."  The  Code  has 
expressly  required  a  writing  for  a 
waiver,  s.  62.  See  Lindley,  L.J., 
in  Edwards  v.  Walters,  [1896] 
2  Ch.  p.  166  at  line  19.  Hence  it 
will  be  prudent  to  commit  agree- 
ments even  between  immediate 
parties  to  writing.  The  common 
mode  of  indorsing  so  as  to  decline 
liability  is  by  adding  the  words 
"  sans  recours "  to  the  indorse- 
ment. As  to  a  qualified  accept- 
ance, see  post.  Chapter  on 
Acceptance. 
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Where  several  MaJcers  or 
several  Payees  are  respec- 
tively liable  or  entitled  in 
the  alternative  . 

Must  not  he  made  payable 
out  of  a  particular  Fund  109 

Irregular  Bill  or  Note  may 
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Banh  Post  Bills   .     .     .     .111 

Letters  of  Credit  and  Cir- 
cular Notes Ill 


CHAPTER 
VII. 


A  NOTE  cannot  of  course  be  made  by  a  man  to  himself  Note  payable 
without  more.  Neither  can  it  be  made  to  himself  and  t°  t^e  maker. 
another  man  (a). 

But  a  note  made  payable  to  the  maker's  order  becomes, 
in  legal  effect,  when  indorsed  in  blank,  a  note  payable  to 
bearer  (S)  ;  and  when  specially  indorsed,  a  note  payable  to 
the  indorsee  or  order  (c). 


(a)  See  Moffatt  v.  Van  Millln- 
gen,  2  B.  cfc  P.  124,  n.  ;  5  E.  E. 
5.57  ;  Mainwaring  v.  Nevyman, 
ibid.  120  ;  5  E.  R.  554  ;  and  see 
league  v.  Hubbard,  8  B.  &  C. 
345.  It  was  formerly  a  doubt 
whether  a,  note  promising  to 
pay  to  the  maker's  order,  or  to 
the  maker  or  order,  were  a  note 
within  the  statute.  Such  a  note 
was  sued  on  in  Richards  v. 
Maoey,  14  M.  &  W.  484.  It 
should  on  principle  seem,  when 
indorsed  by  the  maker  in  blank, 
to  be  in  legal  effect  a  note  payable 
to  bearer.  So  decided  by  the 
Court  of  C.  P.  since  these  observa- 
tions were  written.    Browne  v. 


De  Winton,  17  L.  J..  C.  P.  281  ; 
6  C.  B.  336.  A  biU  of  exchange 
drawn  and  accepted  by  the  same 
parties  is  in  strictness  rather  a 
promissory  note,  though  capable 
of  being  treated  as  a  bill.  Willans 
V.  Ayers,  L.  E.,  3  Ap.  Ca.  133. 

(*)  Code,  s.  83  (2)  ;  Browne  v. 
Be  Winton,  17  L.  J.,  C.  P.  280 ; 
6  C.  B.  336.  So  a  bill  payable  to 
drawer's  order  is  held  not  to  be 
complete  and  regular  on  the  face 
of  it  as  a  negotiable  instrument 
till  he  indorse.  Singer  v.  Elliott, 
4  T.  L.  E.  524  ;  Jenkins  v.  Combei; 
1898,  2  Q.  B.  168  ;  67  L.  J.  780. 

(c)  Gay  T.  Lander,  17  L.  J., 
C.  P.  287  ;  6  C.  B.  336. 
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CHAPTER 
VII. 

Ambiguous 
instruments. 


Where  in  a  bill  drawer  and  drawee  are  the  same  person, 
or  where  the  drawee  is  a  fictitious  person  or  incapable  of 
contracting,  or  it  should  seem  in  general  where  an  instru- 
ment is  made  in  terms  so  ambiguous  that  it  is  doubtful 
whether  it  be  a  bill  of  exchange  or  a  promissory  note,  the 
holder  may  treat  it  as  either  at  his  option  {d). 

Thus,  where  for  goods  sold  and  delivered  the  defendant 
gave  the  plaintiff  an  instrument  in  the  following  form  : — 

£44  :  lis.  M. 

London,  bih  August,  1833. 
Three  months  after  date  I  promise  to  pay  Mr.  John 
Bury,  or  order,  forty-four  pounds  eleven  shillings  and  five 
pence,  value  received. 
J.  B.  Geutheeot,  John  Bury. 

35,  Montague  Place, 
Bedford  Place. 

and  Gtrutherot's  name  was  written  across  the  instrument 
as  an  acceptance,  and  Bury's  name  on  the  back  as  an 
indorsement,  it  was  held  that  the  plaintifi"  might  treat  the 
defendant  Bury  either  as  a  drawer  of  a  bill  or  maker  of  a 
note,  and  therefore  was  not  bound  to  give  him  notice  of 
dishonour  (e). 

So  where  an  instrument  was  in  the  following  form  :— 

21st  October,  1804. 
Two  months  after  date  pay  to  the  order  of  John  Jenkins, 
£78  :  lis.,  value  received. 

Thomas  Stephens. 
'     At  Messrs.  John  Moeson  &  Co. 

Lord  EUenborongh  held  that  it  was  properly  a  bill  of 
exchange,  but  that  perhaps  it  might  have  been  treated  as 
a  promissory  note,  at  the  option  of  the  holder  (/). 


(^d)  Code,  s.  5  (2).  Peto  v. 
Reynolds,  9  Exch.  410  ;  Anufield 
V.  AUport,  27  L.  J.,  Exch.  42; 
Fielder  v.  Marshall,  30  L.  J., 
C.  P.  158  ;  9  C.  B.  (N.  S.)  606  ; 
and  a  Court  of  law,  in  furtherance 
of  justice  and  the  intentions  of 
the  parties,  will  be  astute  to  put 
such  a  construction  upon  it,  ut 
res  magis  iialeat.  But  still,  if  it 
be  a  mere  inchoate  instrument, 
it  is  (until  completed)  neither  a 
biU  of  exchange  nor  a  promissory 


note.  See  31' Call  v.  Taylor,  34 
L.  J.,  C.  P.  365,  and  the  preceding 
chapter. 

(e)  Edis  V.  Bury,  6  B.  &  C.  433  ; 
9  D.  &  K.  492  ;  30  R.  R.  389  ;  see 
Edwards  v.  Bich,  4  B.  &  Aid.  212; 
23  E.  E.  255 ;  Blook  v.  Bell,  1  M.  & 
Rob.  149 ;  see  Biclieiison  v.  Teaque, 
4  Tyrwh.  450  ;  1  C,  M.  &  E.  241  ; 
Lloyd  V.  Olixer,  18  Q.  B.  471. 

(/)  Shiittleworth  V.  Stepliens, 
1  Camp.  407  ;  Allan  v.  Mawson, 
4  Camp.  115  ;  Gray  v.  Milner,  8 
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A  man  may  draw  a  bill  on  himself  (^f),   and  of  that     CHArTEE 
opinion  were  all  the  judges  of  the  C.  P.  (A).     Perhaps  such  ^^^- 

a  bill  would  be  good  where  the  drawer  draws  on  himself 
payable  to  Ms  own  ord&r  («') ;  and  a  bill  is  sometimes  drawn 
payable  to  the  drawee's  order.  It  is  conceived  that  in  the 
latter  case,  as  well  as  the  former,  the  instrument  might, 
when  accepted,  be  declared  on  as  a  promissory  note  of  the 
drawee.  But  a  bill  payable  to  the  drawee's  order  was 
formerly  not  a  bill  of  exchange  (Jc). 

If  a  man  draw  a  bill  upon  himself,  it  may  be  treated  by 
the  holder  as  a  note  (I).  So  may  a  bill  drawn  by  a  banking 
company  in  one  place  on  the  same  banking  company  in 
another  place  (m). 

An  instrument  which  directs  the  drawee  to  pay  tvithout 
acceptance,  is  nevertheless  a  bill  of  exchange  (n). 

A  note  written  by  the  creditor  to  his  debtor  at  the  foot 
of  the  creditor's  account,  requesting  the  debtor  to  pay  that 
account  to  the  creditor's  agent,  has  been  held  not  a  bill  of 
exchange,  nor  an  order  for  the  payment  of  money  within 
the  Stamp  Act  (o). 

Bills  and  notes  must  be  for  payment  of  money  only,  and  Bills  and 
not  for   the  payment  of  money  and   the  performance  of  notes  must 
some  other  act.     Therefore  {p),  a  note  to  deliver  up  horses  ^^^^^^J' 
and  a  wharf,  and  pay  money  at  a  particular  day,  was  held  certain  sum  of 

money  only. 
on   a  bond   or  promissory  note 


Taunt.  739  ;  3  Moore,  90  ;  21  R.E. 
525  ;  R.  V.  Hunter,  R.  &  E.  C.  C. 
511  ;  Armjield  v.  Allport,  27 
L.  J.,  Exch.  42. 

((/)  Starke  v.  Cheesman,  Car- 
thew,  508  ;  Belters  v.  Harriot,  1 
Show.  163  ;  Sotingon  v.  Bland, 
2  Burr.  1077. 

(A)  Magor  v.  Hammond,  C.  P. 
cited  by  Bayley,  J.,  9  B.  &  C. 
364 ;  and  see  Moach  v.  Ostler;  1 
Man.  &  E.  120  ;  Byles  on  Bills, 
6th  Amer.  edition,  p.  144. 

(i)  1  Pardessus,  351. 

(/«)  R.  V.  BaHlett,  2  M.  & 
Eob.  362.  See  Peto  v.  Reynolds, 
9  Exch.  410.    See  now  Code,  s.  5. 

(0  Roach  y.- Ostler,  1  M.  &  E. 
120. 

(m)  Milleo'  T.  Thomson,  3 
M.  &  G.  576. 

(«)  R.  V.  Kinnear,  2  M.  & 
Eob.  117  ;  Miller  v.  Thomson,  3 
M.  &  G.  576. 

(o)  Norris  v.  Solomon,  2  M.  & 
Eob.  266.  But  in  America  it  has 
been  held  that  an  indorsement 


ordering  the  contents  to  be  paid 
to  order  is  a  good  bill  of  exchange. 
Byles  on  Bills,  6th  Amer.  edition, 
p.  114. 

(p)  Martin    v.    Chauntry,    2 
Stra.   1271  ;    Moore  v.    Vanlute, 

B.  N.  P.  272,  5th  ed.  ;  Follett  v. 
Moore,  19  L.  J.,  Exch.  6  ;  4  Exch. 
410.  In  this  case  a  note,  agreeing 
also  to  give  real  security,  was 
held  void  as  a  note.  But  a  note 
reciting  that  real  security  liad 
been  given  is  a  good  note,  and 
required  only  a  note  stamp. 
Fancourt  v.  Thome,  9  Q.  B.  312. 
See  ante,  p.  13.  An  instrument 
in  this  form,  "I  promise  to  pay 

C.  A.  D.  or  bearer  on  demand 
the  sum  of  16Z.  at  sight,  by  giving 
up  clothes  and  papers,  &c.,"  was 
held  a  good  promissory  note.  It 
being  considered  that  the  latter 
words  imported  the  consideration 
already  received  by  the  maker. 
Bixon  V.  Nuttall,  1  C.  M.  &  E. 
307  :  6  C.  &  P.  320. 
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And  for 
money  in 
specie,  or 
in  legal 
currency. 

And  for  a  sum 
certain. 


And  for  the 
payment  of 
money. 

Must  not 
suspend  pay- 
ment on  a 
condition. 


no  promissory  note.  Nor  must  a  bill  or  note  be  in  tbe 
alternative,  as  to  pay  a  sum  of  money,  or  render  A.  B.  to 
prison  {q). 

And  it  must  be  for  money  in  specie  or  legal  currency ; 
therefore  a  promise  to  pay  in  three  good  East  India 
bonds  (r)  is  not  a  promissory  note. 

And  the  sum  must  be  certain,  not  susceptible  of  contin- 
gent or  indefinite  additions.  Therefore,  where  an  instru- 
ment promised  to  pay  J.  S.  the  sum  of  65?.  with  lawful 
interest  for  the  same,  and  all  other  sums  which  should  be 
due  to  him,  Lord  Ellenborough  held  that  it  was  not  a 
promissory  note,  even  for  the  sixty-five  pounds  (s).  Nor 
must  the  sum  payable  be  subject  to  indefinite  or  contingent 
deductions.  Thus,  where  the  defendant  promised  to  pay 
400?.  to  the  representatives  of  J.  S.,  first  deducting  thereout 
any  interest  or  money  J.  S.  might  owe  to  the  defendant,  it 
was  held  no  promissory  note  (?). 

And  for  th^  payment  of  money.  Where  the  instrument 
contains  a  stipulation  that  the  money  or  a  portion  of  it 
shall  be  paid  by  a  set-off,  it  is  no  promissory  note  (m). 

A  bill  of  exchange  must  be  drawn  unconditionally, 
though  the  acceptor  may  make  his  acceptance  conditional, 
and  the  drawer  and  indorsers  may  qualify  in  any  way  they 
please  their  contingent  liability,  provided  the  payee  or 
indorsee  choose  to  take  the  bill  under  those  terms  ;  so  in  a 
promissory  note  the  promise  must  be  to  pay  absolutely  and 
at  all  events  ;  and  payment  must  not  depend  upon  a  con- 
tingency ;  for,  as  observed  by  Lord  Kenyon  {x),  "  It  would 


({')  Smith  V.  JBolieme,  Gilb.  Ua. 
L.  &  E.  93  ;  cited  Lord  Eaym. 
1396.     Code,  s.  17. 

(f)  Bull,  N.  P.  272.  The  same 
has  been  held  of  a  promise  to  pay 
in  cash  or  Bank  of  England  notes. 
Ex  parte  Imeon,  2  Kose,  225. 
But  since  3  &  4  Will.  4,  c.  98, 
Bank  of  England  notes  have 
been  a  legal  tender  for  sums  over 
hi.  The  present  Tender  Act,  33 
&  34  Vict.  c.  10,  legalizes  bank 
notes  or  gold  to  any  amount,  but 
limits  silver  to  40«.  and  copper, 
or  as  it  is  now  bronze  coinage, 
to  \s. 

(«)  Smith  v.  NightiTigale,  2 
Stark.  375  ;  20  R.  R.  694  ;  Bolton 


v.  Bugdale,  4  B.  &  Ad.  619  ;  1  N. 
&  M.  412  ;  38  R.  R.  326. 

(f)  Smith  V.  Nightingale,  2 
Stark.  375  ;  20  R.  R.  694  ;  Barlow 
T.  Broadhurst,  4  Moore,  471  ;  and 
see  Leeds  v.  Lancashire,  2  Camp. 
205  ;  Bolton  v.  Bugdale,  4  B.  & 
Ad.  619  ;  1  N.  &  M.  412  ;  2  Bligh. 
79  ;  38  R.  R.  326  ;  Ayrey  v, 
Fearnsides,  4  M.  &  W.  168. 

(u)  Bavies  v.  Wilkinson,  10 
A.  &  E.  98  ;  2  P.  &  D.  256. 

(»)  Carlos  v.  Fancourt,  5  T.  E. 
482  ;  2  R.  R.  647.  So  a  condition 
as  to  signing  a  special  form  of 
receipt  may  invalidate  a  cheque 
as  such.  Bavins  v.  London  Sf 
S.  W.  Bank,  15  T.  L.  R.  226. 
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perplex  commercial  transactions,  if  paper  securities  of  this     CHAPTER 

kind  were  issued  into  the  world,  encumbered  with  condi-  ^^^- 

tions  and  contingencies,  and  if  the  persons  to  whom  they 

were  offered  in  negotiation  were  obliged  to  inquire  when 

these  uncertain   events   would  probably  be  reduced  to  a 

certainty."    Besides,  the  recognition  of  conditional  j)ro- 

missory  notes  would  make  a  variety  of  conditional  promises 

in  writing  valid,  witliout  evidence  of  consideration,  and 

thus  materially  infringe  on  an  established  and  very  salutary 

rule  of  law  (y).    Thus,  a  note  to  this  effect,  "  We  promise 

to  pay  A.  B.  116Z.  lis.  value  received,  on  the  death  of 

George  Henshaw,  provided  he  leaves  either  of  us  suflBcient 

to  pay  that  said  sum,  or  if  we  otherwise  shall  be  able  to  pay 

it,"  is  not  a  promissory  note  within  the  statute  (s).     So,  a 

written  engagement  to  pay  a  certain  sum  so  many  days 

after  the  defendant's  marriage,  is  no  promissory  note,  for, 

possibly,  he  never  may  marry  (a).     So,  a  paper,  whereby 

the  defendants  promised  to  pay  the  plaintiffs,  or  order,  the 

sum  of  13L,  for  value  received,  with  interest  at  bl.  per  cent., 

"  and  all  fines  according  to  the  rule,"  cannot  be  sued  on  as 

a  promissory  note  (Jb).    So,  an  order  payable,  "  Provided 

the  terms  mentioned  in   certain  letters,  written   by  the 

drawer,  were   complied  with,"  is  no-  bill  (c).     So  a  note 

promising  to  pay,  "  On  the  sale  or  produce  of  the  White 

Hart,  St.  Alban's,  Herts,  and  the  goods,  &c.,  value  received," 

is  not  a  promissory  note,  though  it  be  averred  that,  before 

action  brought,  the  White  Hart  and  the  goods  were  sold  (d). 

The  following  instrument  was   held  not  to  be  a  note : 

"  Borrowed  and  received  of  A.  the  sum  of  200/.  in  three 

drafts,  by  B.  dated  as  imder,  payable  to  us  on  C,  which 

we  promise  to  pay  to  the  said  A.,  with  interest."     The 

instrument   then  specified  the  drafts  which  fell  due  at  a 

future  day.     Lord  Ellenborough  observed,  "  There  can  be 

no  doubt  that  the  money  was  not  payable  immediately,  and 

that  it  was  not  to  be   paid  at  all,  unless  the  drafts  were 

honoured"  (e).     So,  an  order  to  pay  at  thirty  days  after 

Cy)  See  Pearson  v.  Garrett,  i  16,  6th  ed. 

Mod.  242.  W  Mill  V.  Halfovd,  2  B.  &  P. 

(2)  Rolerts  v.  PeaU,  1  Burr.  413  ;  5  R.  E.  632. 

323 ;    Leeis    v.    Lancashire,    2  («)  Williamson  v.  Bennett,  2 

Camp.  205.  Camp.  417  ;   and  see  Clarlte  v. 

(a)  Beardsley  v.  Baldwin,   2  Perceval,     2     B.    &    Ad.     660  ; 

Stra.  1151  ;   and  see  Pearson  v.  Shenton  v.  James,  5  Q.  B.  199  ; 

Garrett,  4  Mod.  242  ;  Comb.  227,  Brury  v.  Macaulay,  16  M.  &  W. 

which  was    before    the    statute  146  ;   Alexander  v.  Thomas,  16 

3  &  4  Anne,  c.  9.  Q.  B.  333  ;  Storm  v.  Stirling,  3 

(fi)  Ayrey    v.    Fearnsides,    4  E.  &  B.  832  ;  Cowie  v.  Stirling, 

M.  &  W.  168.  6  E.  &  B.  333. 

(e)  Kingston  v.  Long,  Bayley, 


108 


Irregular  Instruments. 


CHAPTER 
Yll. 


Period  of  pay- 
ment may  be 
uncertain  if 
inevitable. 


the  arrival  of  the  ship  Paragon  at  Calcutta,  was  held  to  be 
no  bill  of  exchange  (/).  So,  an  order  to  pay  "  14Z.  3s.  out 
of  the  fifth  payment,  when  it  should  be  due,  and  should  be 
allowed  by  J.  S.,"  is  no  bill  of  exchange  {g).  But,  "  I 
promise  to  pay  to  J.  S.,  or  his  order,  at  three  months  after 
date,  as  per  memorandum  of  agreement,"  was  held  to  be 
a  promissory  note,  and  that  if  the  agreement  made  the 
promise  conditional,  the  defendant  ought  to  have  shown  it 
by  setting  it  out  in  his  plea  (K). 

An  instrument  in  this  form, "  At  twelve  months  I  promise 
to  pay  A.  B.  500Z.  to  be  held  by  them  as  collateral  security 
for  any  monies  now  owing  to  them  by  J.  M.,  which  they 
may  be  unable  to  recover  on  realising  the  securities  they 
now  hold  and  others  which  may  be  placed  in  their  hands  by 
him,"  is  no  promissory  note  (*'). 

But  it  is  not  material  that  the  time  when  the  event  may 
happen  is  uncertain,  provided  it  must  happen  at  some  time 
or  other  ;  thus,  a  note  payable  on  the  death  of  A.  B.,  or  of 
the  maker,  is  good  (7c).  So,  a  note  payable  when  a  King's 
ship  shall  be  paid  off,  has  been  held  to  be  a  good  note,  the 
Court  of  Error  observing,  "  The  paying  off  of  the  ship  is  a 
thing  of  a  public  nature  "  (T).  But  it  is  said  (m),  that  the 
Court  below  assigned  as  a  reason  that  the  ship  would  cer- 
tainly be  paid  off  one  time  or  other  {n).  The  contingency, 
in  order  to  vitiate 'the  note  as  such,  must  be  apparent  on 
the  face  of  the  instrument  (p).  A  promissory  note  payable 
with  interest  twelve  months  after  notice,  is  not  to  be  con- 
sidered as  payable  on  a  contingency,  and  is,  consequently, 
valid  {p). 


(/)  Palmer  v.  Pratt,  2  Bing. 
185  ;  27  K.  R.  583  ;  9  Moo.  358  ; 
ClarliB-v.  Perceval,  2  B.  &  Ad.  660; 
Worley  v.  Harrison,  5  Nev.  &  M. 
173  ;  3  A.  &  E.  669. 

(jr)  Haydoch  v.  Lynch,  2  Ld. 
Eaym.  1563. 

(A)  Jury  V.  Baiter,  E.,  B.  &  E. 
459. 

(i)  Bobim  V.  May,  11  A.  &  E. 
214  ;  3  Per.  &  D.  147  ;  3  Jurist, 
1188. 

Colelian,  2  Stra. 
V.  Greenwell,  2 
:  10  A.  &  E.  222  : 


(Ji)  Coolie  V. 
1217  ;  Roffey 
Per  &  Dav.  365 
Code,  B.  11  (2). 

(Z)  Andrews 
Stra.  24  ;   Evans  v, 
1  Wils.  262. 

(m)  And  see  HaussoulUer  v, 


V.    Franklin,    1 
I  Underwood, 


HaHsinh,  7  T.  R.  733 ;  4  R.  R.  561 ; 
Dixon  V.  Nuttall,  6  C.  &  P.  320  ; 
1  C,  M.  &  R.  307 ;  Goss  v.  Nelson, 
1  Burr.  226.  "I  promise  to  pay  or 
cause  to  be  paid,"  is  a  good  note, 
the  alternative  expression  import- 
ing the  same  thing.  Lovell  v. 
Hill,  6  C.  &  P.  238. 

(re)  Colelian  v.  Coolie,  WiUes, 
399  ;  1  Selw.  N.  P.  375.  A  note 
to  an  infant,  payable  when  he 
shall  come  of  age,  has  been  held 
good,  if  it  specify  the  particular 
day.  Goss  v.  Nelson,  1  Burr. 
226  ;  1  Ld.  Kenyon,  498. 

(o)  Ricltards   v.   Ricliards,  2 

B.  &  Ad.  447  ;  36  R.  R.  619. 

(?j)  Clayton  v.  Gosling,  5  B.  & 

C.  360  ;  8  D.  &  E.  110. 


in  the  alter- 
native. 
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The  happening  of  the  contingency  on  which  the  payment    CHAPTER 
of  the  bill  is  dependent  will  not  cure  the  defect  {q).  "^ll- 

A  note  beginning,  "  I,  A.  B.,  promise,  &c.,"  and  signed  Makers  or 
A.  B.,  or  else  C.  D.,  is  a  good  note  against  A.  B.,  but  only  payees  liable 
evidence  as  against  0.  D.  of  a  conditional  agreement  to  pay  °''  entitled 
if  A.  B.  does  not  (r). 

In  this  case  the  maker  was  uncertain  ;  the  note,  as  such, 
was  not  available  at  all,  if  the  payee  were  uncertain.  Thus, 
where  the  maker  promised  to  pay  to  A.  or  to  B.  and  G. 
a  certain  sum,  Abbott,  C.J.,  said,  "  I  have  no  doubt  this 
instrument  is  not  a  promissory  note  within  the  statute  of 
Anne  ;  for  if  a  note  is  made  payable  to  one  or  other  of  two 
persons,  it  is  payable  only  on  the  contingency  of  its  not 
having  been  paid  to  the  other,  and  is  not  a  good  promissory 
note  within  the  statute ;  "  but  now  there  may  be  alternative 
payees  (s).  So  a  bill  of  exchange  or  promissory  note  payable 
after  date  to  the  secretary  for  the  time  being  of  a  company 
was  formerly  void  as  a  bill  or  note,  but  now  such  a  bill  or 
note  is  valid  (t). 

Upon  the  same  principle  the  bill  or  note  must  not  be  Not  to  be 
made  payable  out  of  a  particular  fund  («),  for  the  fund  may  made  payable 
prove  insufficient.     Plaintiff  drew  upon  A.,  and  required  particular 
him  to  pay  B.  71.  per  month  out  of  plaintiff's  growing  fund, 
subsistence.     This  was  held  no  bill  of  exchange,  for,  had 
plaintiff  died,  or  his  subsistence  been  taken  away,  the  bill 
would  not  have  been  payable  (x).     So,  an  order  from  the 
owner  of  a  ship  to  the  charterer,  to  pay  money  on  account 
of  freight,  is  no  bill ;  for  the  future  existence  and  amount 
of  any  debt  due  for  freight  are  subject  to  a  contingency  (y). 
And  the  same  rule  holds  if  the  contingency  is  expressed  on 
the  back  of  the  note,  by  an  indorsement  made  before  the 
note  was  a  perfect  instrument  (2). 


(^)  mU  V.  Hnlfm'd,  2  B.  &  P. 
413  ;  5  E.  B.  «32  ;  Code,  s.  11  (2). 

()•)  Ferris  v.  Bond,  4  B.  &  Aid. 
(;79  ;  23  R.  R.  443  ;  and  see 
Applely  V. Biddulph,B.  N.  P. 272, 
cited  Siurice  v.  Lee,  8  Mod.  363  ; 
4  Vin.  Ab.  240,  pi.  16  ;  Mx  parte 
Yates,  2  De  G.  &  J.  191 ;  Code,  s.  .56. 

(«)  Blanoltenhagen  v.  Blundell, 
2  B.  &Ald.  417  ;  Code,  s.  7. 

(f)  Code,  s.  7  :  Storm  v.  Stir- 
ling, 3  E.  &  B.  832;  Cowie  v. 
Stirling,  6  E.  &  B.  333  ;  Yates  v. 
Xash,  8  C.  B.,  N.  S.  581  ;  but  see 
Holmes  V.  Ja/pies,  ante,  p.  87. 


(k)  Jenny  v.  Serle,  2  Ld.  Raym. 
1361  ;  8  Mod.  265  ;  1  Stra.  591  ; 
Huydoch  v.  Li/neli,  2  Ld.  Eaym. 
1563  ;  Dawlu'sy.  Lord  de  Lorii'ine, 
2  "W.  Bla.  782  ;  3  Wils.  207  ; 
Yates  V.  Grove,  1  Ves.  jun.  280  ; 
Carlos  V.  Faiwoiirt,  5  T.  R.  482  ; 
2  R.  E.  647. 

(.rO  JosselyiiY. Lacier,  10  Mod. 
294  ;  Fort,  281  ;  see  Russell  v. 
Powell,  14  M.  &  W.  418. 

(y)  Banbury  v.Lissett,  2  Stra. 
1211. 

{z)  Leeds  v.  Lancashire,  2 
Camp.  205. 
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But  the  statement  of  a  particular  fund  in  a  bill  of 
exchange  will  not  vitiate  it  if  introduced  merely  as  a  direc- 
tion to  the  drawee  how  to  reimburse  himself  or  show  the 
particular  account  to  be  debited ;  thus  a  bill  directing  the 
drawee  to  pay  J,  S.  9?.  10«.,  "  as  my  quarterly  half-pay," 
was  held  to  be  a  good  bill  (a). 

If  the  instrument  be  defective  as  a  bill  or  note,  it  still 
may  be  evidence  of  an  agreement  (J). 

Debentures  have  never  been  legally  defined  apparently, 
though  a  definition  may  be  obtained  from  Chitty,  L.J.'s, 
remarks  in  Edmonds  v.  Blaina  Furnaces  Co.,  36  Ch.  D.  219  ; 
and  Levy  v.  Abercorris  Slate  Co.,  37  Ch.  D.  264  ;  viz.,  a 
document  creating  or  acknowledging  a  liability,  and  either 
expressing  or  importing  an  obligation  to  pay.  His  lordship 
further  divides  debentures  into  "secured  "  and  "unsecured." 
Debentures,  whether  "  secured  "  or  not,  are  not  promissory 
notes,  and  should,  it  seems,  be  stamped  with  a  debenture 
stamp,  and  not  with  the  ad  valorem  stamps  of  promissory 
notes  (c).  Policies  of  insurance  are  not  promissory  notes, 
the  promise  being  only  conditional  (d).  Coupons  for  interest, 
whether  attached-or  not  to  the  debentures,  are  not  promissory 
notes,  and  require  no  stamp  (e). 

Scrip  issued  in  England  by  the  agent  of  a  foreign  govern- 
ment, by  which  the  holder  is  to  be  entitled,  on  payment  in 
full  of  the  instalments  due  from  him,  to  the  delivery  of 
definitive  bonds,  passes  by  mere  delivery  to  a  bond  fide 
holder  for  value,  such  being  the  usage  amongst  bankers 
and  dealers  (/). 


(a)  Macleod  v.  Snee,  2  Str.  762  ; 
Code,  s.  3  (3). 

(J)  By  ss.  32  and  33  of  Stamp 
Act,  1891,  bills  of  exchange  and 
promissory  notes  include  any 
documents  or  writings  (other 
than  bank  notes)  containing*  a 
promise  to  pay  out  of  a  particular 
fund  or  on  any  condition,  and 
such  documents  must  be  stamped 
in  accordance  with  the  Act ;  those 
in  the  form  of  bills  of  exchange 
with  a  fixed  duty  of  one  penny 
being  deemed  payable  on  demand, 
and  those  in  the  form  of  promis- 
sory notes  in  accordance  with  the 
scale.  See  post.  Chapter  on 
Stamp. 

(p)  Bntith  India  Steam  Com- 
'  V.  Inland  Revenue  Commis- 


sioners, 7  y.  B.  D.  165  ;  50  L.  J. 
517.    Sched.  tit.  "Mortgage." 

(d')  Mortgage  Ins^iranee  Co.  v. 
Commissioners  of  Inland  Revenue, 
20  Q.  B.  D.  645  ;  21  Q.  B.  D. 
352  ;  57  L.  J.  630.  Sched.  tit. 
"Policy." 

(e)  MitJioven  v.  Hoyle,  13 
C.  B.  373  ;  21  L.  J.,  C.  P.  100. 
Sched.  tit.  "  Bill  of  Exchange," 
Exemption  11. 

(/  )  Goodwin  v.  Roherts,  L.  E., 
10  Ex.  76  ;  1  Ap.  Caa.  476  ;  45 
L.  J.  748  ;  where  a  full  history  of 
the  progressive  development  of 
negotiable  qualities  in  instru- 
ments will  be  found  in  the  judg- 
ment of  the  Lord  Chief  Justice. 
Rumiall  v.  Metropolitan  Banli, 
L.  R.,  2  Q.  B.  D.  194. 
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Bank  Post  Bills  are  bills  issued  by  bankers  (generally 

at  seven  days  when    issued  by  the  Bank  of  England) 

for  convenience  in  remitting  small  or  odd  sums  of  money.   Bank  Post 
Being  issued,  accepted,  they  are  practically  equivalent  to    Bills, 
promissory  notes  {g). 

Letters  of  credit  and  circular  notes  are  methods   of  Letters  of 
obtaining  credit  abroad,  introduced  for  the  convenience  of  ^J,?^!,','^^*^ 
travellers  and  agents,  to  obviate  the  trouble  and  risk  of  """"  "^ 
carrying  about  coin  or  bank  notes. 

They  are  now  generally  used  together,  in  which  case  the 
letter  of  credit  is  called  a  letter  of  indication. 

A  letter  of  credit  is  an  authority,  or  rather  request,  by 
a  banker  to  his  foreign  correspondents  therein  named,  to 
discount  bills  drawn  on  him  by  the  bearer.  Circular  notes 
are  the  unsigned  drafts,  generally  for  some  specific  amount, 
given  with  the  letter  and  to  be  used  or  not  at  the  bearer's 
discretion.  The  banker  usually  indemnifies  himself  against 
the  bills  by  anticipation,  in  which  case  the  bearer  may 
recover  the  balance  of  his  deposit,  if  any,  on  surrendering 
the  letter  and  unused  notes  (A). 

It  seems  that  the  effect  of  such  instrument  is  to  place 
the  issuer  under  a  contract  binding  probably  at  law,  but 
certainly  so  in  equity  (t),  to  pay  even  without  acceptance  {k) 
all  bills  drawn  in  conformity  with  thei  letter  of  credit  (Z) ; 
and  the  holders  are  not  to  be  prejudiced  by  any  set-off  or 
cross  claim  by  the  drawee  against  the  drawer  (m). 

Letters  of  credit  to  be  used  in  England  require  a 
stamp  (n),  those  to  be  used  abroad  none  (o),  though  pre- 
sumably the  drafts  when  brought  to  England  for  payment 
or  negotiation  fell  within  the  17  &  18  Vict.  c.  83,  s.  5,  and 
now  within  the  35th  section  of  the  present  Act,  and  per- 
haps should  be  stamped  in  accordance  with  the  ad  valorem 
scale,  if  not  on  demand. 


(j)  Forhes  v.  Marshall,  24 
L.  J.,  Ex.  305  ;  Willis  v.  Banh  of 
England,  4  A.  &  E.  21.  As  title 
can  only  be  made  through  the 
payee's  indoreement,  they  ofEer 
more  security  against  loss  than 
Bank  notes.  It  is  said  that  no 
days  of  grace  are  allowed  on 
them,  but  this  must  be  more  a 
matter  of  courtesy  than  of  right. 
See  Code,  s.  14. 

(A)  But  if  any  of  the  notes  be 
lost  it  has  been  held  that  a  satis- 
factory indemnity  must  be  given, 
Conflans  Company  v.  Parker, 
L.  iR.,  3  C.  P.  1  ;  the  loss  being 


the  customer's,  Hume  Dick  v. 
Farquahdr  S,'  Co.,  4  Times  L.  E. 
541. 

(■i)  Agra  and  Masterm-an's 
Bank  V.  Asiatic  Banh,  36  L.  J., 
Chanc.  222. 

Qi)  Com.  Dig.  tit.  Merch.  F.  3. 

(V)  Chartered  Bank  of  India 
V.  McFadyen,  64  L.  J.,  Q.  B.  367. 

(ffj)  Agra  and  Masterman's 
Banh,  supra. 

(«)  Sect.  32  Act  of  1891. 

(o)  Sched.  tit.  "BiU  of  Ex- 
change," Exemption  4.  See,  how- 
ever, Fx  parte  Boyse,  33  Ch.  D. 
612  ;  56  L.  J.  135. 
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Such  agreements  are  either  written  oe  oral. 

A  written  agreement  is  either  on  the  instrument  itself 
or  on  a  distinct  paper.  Again,  a  written  agreement  on  the 
instrument  itself  is  either  contemporaneous  with  the  com- 
pletion of  the  bill  or  note,  or  it  is  a  subsequent  agreement. 
Once  more,  even  a  contemporaneous  written  agreement 
may  either  be  parcel  of  the  instrument,  or  it  may  be 
collateral. 

A  memorandum  on  a  bill  or  note,  made  before  it  is 
complete,  is-sometimes  considered  as  part  of  the  instrument, 
so  as  to  control  its  operation,  and  sometimes  not. 

If  the  memorandum  make  the  payment  contingent,  we 
have  seen  that  it  will  be  incorporated  in  the  instrument  (a). 


(a)  LeeSiS  v.  Lancashire,  2 
Camp.  205  ;  Hartley  v.  Willtin- 
son,  4  M.  &  S.  25  ;  5  Camp.  127. 
Though  by  way  of  indorsement ; 
Zeeds  v.  Lancashire,  supra.  A 
joint  and  several  promissory  note 
had  an  indorsement  in  this  form  : 
"  The  within  note  is  given  for 
securing  floating  advances  from 


the  Lincoln  and  Lindsay  Bank- 
ing Company,  to  the  within- 
named  Thomas  Smith,  sen.  (one 
of  the  joint  and  several  maters 
of  the  note),  with  lawful 
interest  for  the  same  from  the 
respective  times  when  such 
advances  have  been  or  may  be 
made,  together  with  commission. 
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But  where  it  is  merely  directoiy,  as  if  it  point  out  the  place 
of  payment  (b),  or  be  merely  the  expression  of  an  intended 
courtesy,  as  if  it  intimate  a  wish  that  the  money  lent  should 
not  be  called  in  by  the  payee's  executors  till  three  years 
after  his  death  (c)  ;  or  if  it  import  that  a  collateral  security 
(as  the  deposit  of  title  deeds)  has  been  given  {d) ;  or  be 
intended  only  to  identify  and  ear-mark  the  instrument  (e) : 
it  does  not  affect  its  operation.  But  a  memorandum  of  the 
time  when  a  note  falls  due  may  correct  an  error  in  the 
date(/). 

A  memorandum  made  after  the  note  is  perfected  and  Efiectofan 
delivered  is  an  independent  agreement,  requiring  an  agree-  agreement 
ment  stamp.     "  If,"  says  Lord  Ellenborough,  «  the  memo-  ™  itten  on  the 
randum  was  subsequently  written,  when  the  note  had  been  instrument. 
perfected  and  delivered  in  its  absolute  state,  it  could  not  be 
considered  as  part  of  that  instrument,  though  it  chanced 
to  be  inscribed  upon  the  same  piece  of  paper.     In  that  case 
it  was  an  agreement  by  way  of  defeasance,  and  it  lay  upon 
the  defendant  to  produce  it  with  a  proper  stamp  "  (g). 

A  written  agreement  on  a  distinct  paper,  to  renew,  or  Effect  of 
in  other  respects  to  qualify,  the  liability  of  the  maker  or  agreement 
acceptor,  is  good  as  between  the  original  parties  (A).    Thus,  distinct  paper. 
if  the  drawer  agrees  to  indemnify  the  acceptor  against  a 
claim  by  other  parties,  for  a  portion  of  the  sum  for  which 
the  bill  is  drawn,  and  the  acceptor  afterwards  pays  those 
other  parties  a  sum  to  which  the  indemnity  applies,  the 
acceptor's  liability  as  between  himself  and  the  drawer,  will 
be  reduced  pro  tanto,  and  he  will  not  be  turned  round  to 
his  cross  action  on  the  indemnity  (i). 


stamps,  postages,  &c.,  and  .all 
usual  charges  and  disbursements, 
not  exceeding  in  the  whole  the 
sum  of  lOOZ.  within  mentioned." 
It  was  held  to  be  an  agreement 
which  could  not  be  read  in 
evidence  without  an  agreement 
stamp.  Sed  quiere,  whether  the 
indorsement  were  anything  more 
than  an  explanation  of  the  con- 
sideration. Cholmley  v.  Varley, 
1 4  M.  &  W.  344.  See  the  Chapter 
on  CONSlDBEATloiir,  and  Code, 
3(b). 

(V)  Eicon  T.  RuMell,  4  M.  &  S. 
505. 

(c)  &one  V.  Metcalfe,  4  Camp. 
217  ;  I  Stark.  53. 
.  (<f)  Wise  V.  Charlton,  4  A.  &  E. 

B.B.E. 


786  ;  6  Nev.  &  M.  364  ;  2  Har.  i: 
W.  49  ;  Fancowt  v.  Tlunnie,  9 
Q.  B.  312. 

(e)  Brill  V.  Cricli,  1  M.  &  W. 
232. 

(/)  Fitch  V.  Joneg,  5  E.  &  B. 
238.  And  see  Fanshaiae  v.  Feet, 
2  H.  &  N.  1. 

Qj')  Stone  v.  Metcalfe,  4  Camp. 
217  ;  1  Stark.  53  ;  54  &  55  Vict. 
c.  39,  ri.  4. 

(K)  Bowerbanh  v.  Monteh-o,  4 
Taunt.  844  ;  14  B.  E.  679  ;  but  it 
requires  a  good  consideration  to 
support  it.  MManus  v.  Barli, 
5  L.  R.,  Ex.  65  ;  39  L.  J.  65. 

(i)  Carr  v.  Stepliens,  9  B.  &  C. 
758  ;  4  M.  &  E.  591. 
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But  a  written  agreement,  though  contemporaneous,  will 
not  restrain  the  operation  of  the  bill  or  note  if  it  be 
collateral,  e.g.,  if  other  persons  besides  the  parties  to  the 
bill  or  note  be  parties  to  it  {k). 

When  a  promissory  note  is  given  to  accompany  a  mort- 
gage deed  as  further  security,  the  mortgagee  is  not  entitled 
to  sever  the  two,  and  a  court  of  equity  would,  if  necessary, 
issue  an  injunction  to  restrain  him  from  so  doing  (/). 

No  mere  oral  agreement  can  have  any  effecb  at  law  in 
controlling  the  instrument,  if  contemporaneous  with  the 
making  of  it ;  for  that  would  be  to  allow  oral  evidence  to 
vary  a  written  contract (m).  "Every  bill  or  note,"  says 
Parke,  J.,  "  imports  two  things,  value  received,  and  an 
engagement  to  pay  the  amount  on  certain  specified  terms. 
Evidence  is  admissible  to  deny  the  receipt  of  value,  but 
not  to  vary  the  engagement "  (n). 


Qi)  Well  V.  Spicer,  19  L.  J., 
Q.  B.  34  ;  13  Q.  B.  894  ;  on  error 
in  Exchequer  Chamber. 

(Z)  Wallisr  T.  Janes,  L.  R.,  1 
Pr.  C.  50,  ante,  p.  13. 

(to)  Soare  v.  Graham,  3  Camp. 
57  ;  13  K.  E.  752  ;  Free  v.  Haw- 
kins, 8  Taunt.  92  ;  1  Moore,  28  ; 
Woodbridge  v.  Spooner,  3  B.  &  Al. 
233  ;  1  Chit.  661  ;  22  E.  E.  365, 
367 ;    Moseley    v.  Hanford,    10 

B.  &  C.  729  ;  Foster  v.  Jolly,  1 

C,  M.  &  E.  703 ;  5  Tyr.  255  ; 
Rieliards  v.  Thomas,  1  C,  M.  & 
E.  772  ;  Holt  v.  Mwrs,  9  C.  &  P. 
191 ;  Besant  v.  Cross,  10  C.  B. 
895  ;  Stott  V.  Fairlamb,  53  L.  J., 
Q.  B.  17. 

(n)  Abbott  V.  HendrioTcs,  1  M. 
&  G-.  795  ;  Moseley  v.  Hanford, 
10  B.  &  C.  729.  "The  cases," 
says  Maule,  J.,  "  show  that 
although  a  consideration  is  stated 
in  the  note,  you  may  show  that 
it  was  given  for  a  difierent  con- 
sideration or  without  any  con- 
sideration at  all."  Abbott  v. 
Hendricks,  1  M.  &  G.  791  ;  2 
Scott,  N.  E.  183  ;  but  see  Mdout 
V.  Bristow.  1  C.  &  J.  231  ;  1  Tyr. 
84  ;  35  E.  iR.  710  ;  and  Edwards 
V.  Jones,  2  M.  &  W.  414  ;  5  Dowl. 
585  ;  7  C.  &  P.  633. 

In  MiB  V.  Street,  1  Dans.  & 
Lloyd,  159;  1  M.  &  M.  226,  it 


was  held  a  good  defence  to  an 
action  against  the  drawer  that, 
at  the  time  when  the  plaintiff 
discounted  the  bill,  he  verbally 
agreed,  in  the  event  of  its  being 
dishonoured,  not  to  proceed 
against  the  drawer,  who  had  in- 
dorsed the  bill  to  him.  In  Abrey 
y.  Crux,  the  contrary  was  held  by 
the  Court  of  C.  P.,  dubitante  that 
most  eminent  judge,  the  late  Mr. 
Justice  Willes,  L.  E.,  5  C.  P.  37  ; 
39  L.  J.  9. 

An  indorsement  was  perhaps 
excepted  from  the  rule  in  the  text 
on  account  of  its  twofold  opera- 
tion, as  an  express  assignment  to 
the  indorsee  of  the  right  against 
the  acceptor,  and  as  implying 
a  conditional  promise  by  the 
indorser  to  pay  on  his  default. 
This  conditional  promise  might 
be  varied  by  parol  so  as  to  in- 
crease the  indorser's  liability. 
PJdpson  T.  Kelner,  4  Camp.  285  ; 
Burgh  y.  Legge,  5  M.  &  W.  418  ; 
Brett  y.  Levett,  13  East,  214. 
It  might,  therefore,  by  analogy 
well  be  varied  so  as  to  diminish 
it.  Byles  on  Bills,  6th  Amer. 
edition  157.  But  see  Martin  v. 
Cole,  14  Otto,  30  ;  Kealing  v.  Van 
SioMe,  39  Amer.  R.  101  ; ' Stachy. 
Buck,  ib.  113. 

By  sect.  16  a  drawer  or  indorser 
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An  instrument  under  seal  may  be  delivered  as  an  escrow,     CHAPTER 
that  is  to  say,  with  a  condition  that  it  shall  not  operate  as         "V^™- 
a  deed,  except  in  a  certain  event.     An  instrument  under  Delivery  m 
seal,  which  is  to  operate  as  an  escrow,  must  be  delivered,  the  nature  of 
not  to  the  obligee,  but  to  a  stranger,  and  regularly  the  an  escrow. 
condition  should  be  expressed  by  apt  words  used  at  the 
time  of  the  delivery  (o). 

In  analogy  with  a  deed,  it  has  been  held  that  a  written 
and  signed  simple  contract  may  be  delivered  with  an  express 
parol  condition  precedent,  that ,  it  is  not  to  take  effect 
except  in  a  certain  event.  And  the  instrument  may  be  so 
delivered,  not  only  to  a  stranger,  but  by  one  party  to  the 
other  {p).  And  evidence  of  the  parol  condition  is  admis- 
sible not  only  when  it  is  relied  on  as  a  condition,  but  also 
when  an  action  is  brought  upon  it  as  an  agrement  {q). 

When  such  a  doctrine  is  extended  to  a  bill  of  exchange 
or  promissory  note,  it  is  obvious  that  it  must  not  be  applied 
to  the  injury  of  a  holder  for  value  without  notice. 

An  agreement  to  renew,  without  more,  is  an  agreement  Agreement  to 
to  renew  once  only  (r).     But  the  party  liable  is  not  bound  renew. 
to  apply  during  the  currency  of  the  bill ;  he  may  do  so 
within  a  reasonable  time  after  the  bill  falls  due  (s). 


may  limit  his  liability  to  all  par- 
ties, or  increase  it,  by  express 
stipulation  on  the  bill  or  note, 
and  will  be  held  like  an  acceptor 
or  maker  to  his  written  contract. 

Still,  as  between  immediate 
parties,  or  remote,  other  than  a 
holder  in  due  course,  the  delivery 
required  to  complete  any  contract 
on  a  bill  or  note,  may  be  shown 
to  have  been  conditional,  or  for 
a. special  purpose  only,  and  not 
for  the  purpose  of  transferring 
the  property  in  the  bill  or  note. 
Code,  s.  21.  In  Henry  v.  Smith, 
39  Solicitors'  Jo.,  559,  Grantham, 
J.,  points  out  that  Pilie  v.  Street, 
though  much  criticized,  has  never 
been  formally  overruled,  and  the 
effect  of  the  most  recent  case. 
New  London  Syndioate  v.  Neal, 
[1898]  2  Q.  B.  487  ;  seems  to  be 
to  confine  parol  agreements  be- 
tween immediate  parties  to  what 
Rigby,  L.J.,  styles  cases  of  the 
escrow  class. 

(o)  Sheppard's  Touchstone,  58  ; 
see  Murray  v.  Earl  of  Stair,  2  B. 
&  C.  82  ;  26  R.  R.  282,  where  the 


Court  of  King's  Bench  expressed 
an  opinion  that  it  was  not  in- 
dispensable that  express  words 
should  be  used  at  the  time,  but 
that  the  condition  might  be 
gathered  from  circumstances. 

ip)  Code,  s.  21  (2)  b.  Daiu 
V.  Jones,  17  C.  B.  625  ;  Pyin  v. 
Camiilell,  6  E.  &  B.  370  ;  Wallis 
V.  Littell,  C.  B.,  M.  T.  1861  ;  31 
L.  J.,  C.  P.  101  ;  Lara  v.  Hacon, 
E.  T.,  C.  P.  1863  ;  Rogers  v. 
Hadley,  32  L.  J.,  Ex.  241.  In 
this  last  case  parol  evidence  was 
held  admissible  to  show  that  a 
contract  signed  and  delivered  was 
never  intended  to  be  the  real 
contract  between  the  parties. 

{_q)  Hindley  v.  Laeey,  34  L.  J., 
C.  P.  7. 

(r)  Innes  v.  Munro,  1  Exch. 
473.  See,  as  to  an  agreement 
to  renew  being  used  as  a  defence 
to  an  action.  Flight  v.  Gray,  3 
C.  B.,  N.  S.  320  ; '  WeU  v.  Spicer, 
13Q.B.  886,  894  ;  SalmofiY.Webb, 
3  H.  L.  Cas.  510.  The  point  did 
not  arise  in  Innes  v.  Munro. 

(«)  Maillard  v.  Page,  L.  R.,  5 

8—2 
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A  defendant  has  a  right  at  the  trial  to  call  on  the 
plaintiff  to  read  any  indorsements  that  may  be  on  the 
bill  (0. 

Though  it  be  necessary  that  the  agreement  affecting  the 
operation  of  the  bill  or  note  should  be  in  writing,  it  is  not 
necessary  in  pleading  to  aver  that  it  is  in  writing  (m). 


Ex.  312.  A  substituted  biU  is 
in  general  held  under  the  same 
rights  and  title  as  the  one  it 
replaces.  Lee  v.  Zagury,  8  Taunt. 
114  ;  19  R.  R.  476. 

(<)  Riohards  v.  Franhum,  9  G. 
&  P.  221.  As  to  agreements  by 
clerks  in  fraud  of  their  employers, 


see  Bosanquet  v.  Fuder,  9  C.&  P. 
659  ;  Bosanquet  v.  Corser,  9  0.  & 
P.  664. 

(m)  Kearm  v.  Durell,  18  L.  J., 
C.  P.  28  ;  6  C.  B.  596.  See  6fil- 
lei-t  V.  WliiUnargh,  8  Q.  B.  969  ; 
Austin  V.  Tonng,  L.  R.,  4  C.  P. 
553. 
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CHAPTER 
IX. 

Bills  and  notes  were  exempt  from  stamp  duty  till  22  When  stamps 
Geo.  3,  c.  33.     This  act  was  repealed   and  followed  by  werefirst im- 
several  others  containing  some  regulations  still  in  force,  ^nT notes  '  ^ 
though  the  duties  were  in  many  cases  altered  by  the  last 
general  Stamp  Act,  55  Geo.  3,  c.  184.    The  duties  imposed 
by  this  act  were  for  the  most  part  again  altered  by  the 
16  &  17  Vict.  c.  59,  and  the  17  &  18  Vict.  c.  83,  which  first 
introduced  the  use  of  adhesive  stamps. 

The  Stamp  Act  of  1891,  54  &  55  Vict.  c.  39  (a),  came  The  present 
into  operation  on  the  first  day  of  January,  1892,  and  is  the  act. 
act  now  in  force. 

The  following  are  the  provisions  contained  in  the  act  and 


(ffl)  Followed  by  the  56  Vict. 
c.  7  ;  57  &  58  Vict.  c.  30  ;  the  58 
Vict.  c.  16  ;  and  the  60  &  61 
Vict.  c.  10.  In  the  Schedule  to 
the  Inland  Revenue  Repeal  Act, 


33  &  34  Vict.  c.  99,  will  be  found 
such  sections  of  former  statutes 
as  are,  or  were  till  recently,  still  in 
force.  The  Code  does  not  affect 
the  Stamp  Acts,  s.  97. 
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schedule  thereto,  which  relate  to  bills  of  exchange  and 
promissory  notes  : — 

2.  All  stamp  duties  for  the  time  being  chargeable  by  law 
upon  any  instruments  are  to  be  paid  and  denoted  according 
to  the  regulations  in  this  act  contained,  and  except  where 
express  provision  is  made  to  the  contrary  are  to  be  denoted 
by  impressed  stamps  only  (J). 

3. — (1.)  Every  instrument  written  upon  stamped  material 
is  to  be  written  in  such  manner,  and  every  instrument 
partly  or  wholly  written  before  being  stamped  is  to  be  so 
stamped,  that  the  stamp  may  appear  on  the.  face  of  the 
instrument,  and  cannot  be  used  for  or  applied  to  any  other 
instrument  written  upon  the  same  piece  of  material. 

(2.)  If  more  than  one  instrument  be  written  upon  the 
same  piece  of  material,  every  one  of  the  instruments  is  to 
be  separately  and  distinctly  stamped  with  the  duty  with 
which  it  is  chargeable. 

4.  Except  where  express  provision  to  the  contrary  is 
made  by  this  or  any  other  act, — 

(a.)  An  instrument  containing  or  relating  to  several 
distinct  matters  is  to  be  separately  and  distinctly 
charged,  as  if  it  were  a  separate  instrument,  with 
duty  in  respect  of  each  of  the  matters  ; 

(&.)  An  instrument  made  for  any  consideration  in  respect 
whereof  it  is  chargeable  with  ad  valorem  duty,  and 
also  for  any  further  or  other  valuable  consideration 
or  considerations,  is  to  be  separately  and  distinctly 
charged,  as  if  it  were  a  separate  instrument,  with 
duty  in  respect  of  each  of  the  considerations. 

6. — (1.)  Where  an  instrument  is  chargeable  with  ad 
valorem  duty  in  respect  of — 

(a.)  any  money  in  any  foreign  or  colonial  currency,  or 

(J.)  any  stock  or  marketable  security, 
the  duty  shall  be  calculated  on  the  value,  on  the  day  of  the 
date  of  the  instrument,  of  the  money  in  British  currency 
according  to  the  current  rate  of  exchange,  or  of  the  stock 
or  security  according  to  the  average  price  thereof. 

(2.)  Where  an  instrument  contains  a  statement  of 
current  rate  of  exchange,  or  average  price,  as  the  case  may 


(V)  The  use  of  adhesive  stamps 
is  permissible  in  the  case  of  Bills 
of  Exchange,  payable  on  demand 
(which    includes    cheques,    &c., 


s.  32),  and  is  obligatory  in  the 
case  of  bills  or  notes  drawn  or 
made  out  of  the  United  Kingdom. 
Sect.  34. 
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require,  and  is  stamped  in  accordance  with  that  statement, 
it  is,  so  far  as  regards  the  subject  matter  of  the  statement, 
to  be  deemed  duly  stamped,  unless  or  until  it  is  shown  that 
the  statement  is  untrue,  and  that  the  instrument  is  in  fact 
insufficiently  stamped. 

Use  of  Adhesive  Stamps. 

7.  Any  stamp  duties  of  an  amount  not  exceeding  two 
shillings  and  sixpence  upon  instruments  which  are  permitted 
by  law  to  be  denoted  by  adhesive  stamps  not  appropriated 
by  any  word  or  words  on  the  face  of  them  to  any  particular 
description  of  instrument,  and  any  postage  duties  of  the 
like  amount,  may  be  denoted  by  the  same  adhesive  stamps. 

8. — (1.)  An  instrument,  the  duty  upon  which  is  required  General 
or  permitted  by  law  to  be  denoted  by  an  adhesive  stamp,  is  direction  as 
not  to  be  deemed  duly  stamped  with  an  adhesive  stamp,  cgUation  of 
unless  the  person  required  by  law  to  cancel  the  adhesive  adhesive 
stamp  cancels  the  same  by  writing  on  or  across  the  stamp  stamps. 
his  name  or  initials,  or  the  name  or  initials  of  his  firm, 
together  with  the  true  date  of  his  so  writing,  or  otherwise 
effectively  cancels  the  stamp  and  renders  the  same  incapable 
of  being  used  for  any  other  instrument,  or  for  any  postal 
purpose,  or  unless  it  is  otherwise  proved  that  the  stamp 
appearing  on  the  instrument  was  affixed  thereto  at  the 
proper  time  (f). 

(2.)  Where  two  or  more  adhesive  stamps  are  used  to 
denote  the  stamp  duty  upon  an  instrument,  each  or  every 
stamp  is  to  be  cancelled  in  the  manner  aforesaid. 

(3.)  Every  person  who,  being  required  by  law  to  cancel 
an  adhesive  stamp,  neglects  or  refuses  duly  and  efi'ectually 
to  do  so  in  the  manner  aforesaid,  shall  incur  a  fine  of  ten 
pounds. 

Appropriated  Stamps  and  Denoting  Stamps. 

10. — (1.)  A  stamp  which  by  any  word  or  words  on  the  Appropriated 
face  of  it  is  appropriated  to  any  particular  description  of  stamps. 
instrument  is  not  to  be  used,  or,  if  used,  is  not  to  be  available, 
for  an  instrument  of  any  other  description. 

(2.)  An  instrument  falling  under  the  particular  descrip- 
tion to  which  any  stamp  is  so  appropriated  as  aforesaid  is 
not  to  be  deemed  duly  stamped, 'unless  it  is  stamped  with 
the  stamp  so  appropriated. 

(The  penny  stamps  on  Bills  on  demand  (such  as  cheques,  &c.)  are 
not  "  appropriated  stamps."  All  others  are  ;  and  there  is  a  special 
stamp  appropriated  on  its  face  to  Foreign  bills.) 


(p)  See  Pooley  v.   Brown,  31 
L.  J.  C.  P.   134',  for  the  conse-. 


quences  of  not  cancelling. 
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Production  of  Instruments  in  Evidence. 

14. — (1.)  Upon  the  production  of  an  instrament  charge- 
able with  any  duty  as  evidence  in  any  court  of  civil 
judicature  in  any  part  of  the  United  Kingdom,  or  before 
any  arbitrator  or  referee,  notice  shall  be  taken  by  the  judge, 
arbitrator,  or  referee  of  any  omission  or  insuflBciency  of  the 
stamp  thereon,  and  if  the  instrument  is  one  which  may 
legally  be  stamped  after  the  execution  thereof,  it  may,  on 
payment  to  the  oflScer  of  the  court  whose  duty  it  is  to  read 
the  instrument,  or  to  the  arbitrator  or  referee,  of  the  amount 
of  the  unpaid  duty,  and  the  penalty  payable  on  stamping  the 
same,  and  of  a  further  sum  of  one  pound,  be  received  in 
evidence,  saving  all  just  exceptions  on  other  grounds. 

(4.)  Save  as  aforesaid,  an  instrument  executed  in  any 
part  of  the  United  Kingdom,  or  relating,  wheresoever 
executed,  to  any  property  situate,  or  to  any  matter  or  thing 
done  or  to  be  done,  in  any  part  of  the  United  Kingdom, 
shall  not,  except  in  crimina-1  proceedings,  be  given  in 
evidence,  or  be  available  for  any  purpose  whatever,  unless 
it  is  duly  stamped  in  accordance  with  the  law  in  force  at 
the  time  when  it  was  first  executed. 

Stamping  of  Instruments  after  Execution. 

15. — (1.)  Save  where  other  express  provision  is  in  this 
act  made,  any  unstamped  or  insuflSciently  stamped  instru- 
ment may  be  stamped  after  the  execution  thereof,  on 
payment  of  the  unpaid  duty  and  a  penalty  of  ten  pounds, 
and  also  by  way  of  further  penalty,  where  the  unpaid  duty 
exceeds  ten  pounds,  of  interest  on  such  duty,  at  the  rate 
of  five  pounds  per  centum  per  annum,  from  the  day  upon 
which  the  instrument  was  first  executed  up  to  the  time 
when  the  amount  of  interest  is  equal  to  the  unpaid  duty. 

Agreements. 

22.  The  duty  of  sixpence  upon  an  agreement  may  be 
denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled  by 
the  person  by  whom  the  agreement  is  first  executed. 

23. — (1.)  Every  instrument  under  hand  only  (not  being 
a  promissory  note  or  bill  of  exchange)  given  upon  the  occa- 
sion of  the  deposit  of  any  share  warrant  or  stock  certificate 
to  bearer,  or  foreign  or  colonial  share  certificate,  or  any 
security  for  money  transferable  by  delivery,  by  way  of 
security  for  any  loan,  shall  be  deemed  to  be  an  agreement, 
and  shall  be  charged  with  duty  accordingly. 

(2.)  Every  instrument  under  hand  only  (not  being  a 
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promissory  note  or  bill  of  exchange)  maliing  redeemable  or 
qualifying  a  duly  stamped  transfer,  intended  as  a  security, 
of  any  registered  stock  or  marketable  security,  shall  be 
deemed  to  be  an  agreement,  and  shall  be  charged  with  duty 
accordingly. 

(3.)  A  release  or  discharge  of  any  such  instrument  shall 
not  be  chargeable  with  any  ad  valorem  duty. 

Bank  Notes,  Bills  of  Exchange,  and  Promissory  Notes. 

29.  For  the  purposes  of  this  act  the  expression  "banker  "  Meaning  of 
means  any  person  carrying  on  the  business  of  banking  in  banker  and 
the  United  Kingdom,  and  the  expression  "  Bank  note  "  ^^^^  °°*®- 
includes — 

{a.)  Any  bill  of  exchange  or  promissory  note  issued  by 
any  banker,  other  than  the  Bank  of  England,  for 
the  payment  of  money  not  exceeding  one  hundred 
pounds  to  the  bearer  on  demand  ;  and 

(S.)  Any  bill  of  exchange  or  promissory  note  so  issued 
which  entitles  or  is  intended  to  entitle  the  bearer 
or  holder  thereof,  without  indorsement  or  without 
any  further  or  other  indorsement  than  may  be 
thereon  at  the  time  of  the  issuing  thereof,  to  the 
payment  of  money  not  exceeding  one  hundred 
pounds  on  demand,  whether  the  same  be  so 
expressed  or  not  and  in  whatever  form,  and  by 
whomsoever  the  bill  or  note  is  drawn  or  made. 

30.  A  bank  note  issued  duly  stamped,  or  issued  unstamped  Bank  notes 
by  a  banker  duly  licensed  or  otherwise  authorized  to  issue  ™^7  ^ 
unstamped  bank  notes,  may  be  from  time  to  time  re-issued  ''^"'^^"^  ■ 
without  being  liable  to  any  stamp  duty  by  reason  of  the 
re-issuing. 


31. — (1.)  If  any  banker,  not  being  duly  licensed  or 
otherwise  authorized  to  issue  unstamped  bank  notes,  issues, 
or  permits  to  be  issued,  any  bank  note  not  being  duly 
stamped,  he  shall  incur  a  fine  of  fifty  pounds. 

(2.)  If  any  person  receives  or  takes  ia  payment  or  as 
a  security  any  bank  note  issued  unstamped  contrary  to  law, 
knowing  the  same  to  have  been  so  issued,  he  shall  incur  a 
fine  of  twenty  pounds. 

32.  For  the  purposes  of  this  act  the  expression  "  bill  of 
-exchange  "  includes  draft,  order,  cheque,  and  letter  of  credit, 
and  any  document  or  writing  (except  a  bank  note)  entitling 
or  purporting  to  entitle  any  person,  whether  named  therein 
or  not,  to  payment  by  any  other  person  of,  or  to  draw  upon 


Penalties  for 
issuing  or 
receiving  an 
unstamped 
bank  note. 


Meaning  of 

"biUof 

exchange." 
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any  other  person  for,  any  sum  of  money ;  and  the  expression 
"  bill  of  exchange  payable  on  demand  "  includes — 
(«.)  An  order  for  the  payment  of  any  sum  of  money  by 
a  bill  of  exchange  or  promissoiy  note,  or  for  the 
delivery  of  any  bill  of  exchange  or  promissory  note 
in  satisfaction  of  any  sum  of  money,  or  for  the 
payment  of  any  sum  of  money  out  of  any  particular 
fund  which  may  or  may  not'be  available,  or  upon 
any  condition  or  contingency  which  may  or  may 
not  be  performed  or  happen  ;  and  {d) 
(&.)  An  order  for  the  payment  of  any  sum  of  money 
weekly,  monthly,  or  at  any  other  stated  periods, 
and  also  an  order  for  the  payment  by  any  person 
at  any  time  after  the  date  thereof  of  any  sum  of 
money,  and  sent  or  delivered  by  the  person  making 
the  same  to  the  person  by  whom  the  payment  is 
to  be  made,  and  not  to  the  person  to  whom  the 
payment  is  to  be  made,  or  to  any  person  on  his 
behalf. 


Meaning  of 
"  promissory 
note." 


83. — (1.)  For  the  purposes  of  this  act  the  expression 
"promissory  note"  includes  any  document  or  writing 
(except  a  bank  note)  containing  a  promise  to  pay  any  sum 
of  money. 

(2.)  A  note  promising  the  payment  of  any  sum  of  money 
out  of  any  particular  fund  which  may  or  may  not  be  avail- 
able, or  upon  any  condition  or  contingency  which  may  or 
may  not  be  performed  or  happen,  is  to  be  deemed  a 
promissory  note  lor  that  sum  of  money  (e). 


((f)  See  Firlaiili  t.  Sell,  1 
B.  &  Aid.  39.  When  such  an  order 
bearing  an  agreement  stamp  was 
held  inadmissible  under  the  then 
law  for  want  of  a  Bill  stamp, 
BaUs  V.  Swan,  2  B.  &  B.  78  ;  4 
Moore,  484.  But  unless  a  definite 
sum  was  specified,  a  bill  stamp 
was  not  required.  Jones  v.  Simp- 
son, 2  B.  &  C.  318  ;  3  D.  &  E. 
545  ;  26  R.  R.  37]  ;  Barlow  v. 
Broadhunt,  4  Moore  471  ;  Crow- 
foot V.  Gurney,  9  Bing.  372  ;  35 
R.  R.  557  ;'  Hutchinson  v.  Iley- 
worth,  1  P.  &  D.  266  ;  9  A.  &  E. 
375  ;  Norris  v.  Solomon,  2  M.  &  R. 
266  ;  Diploclt  v.  Hammond,  23 
L.  J.  Ch.  550  ;  5  De  G.  M.  &  G. 
320.  A  letter  from  one  company 
to  another  in  these  terms,  "  We 
shall  be  obliged  by  your  paying 


Mr.  J.  Shellard  the  sum  of  200Z. 
out  of  monies  payable  to  us,  &c.," 
given  to  Shellard  to  present,  was 
held  inadmissible  for  want  of  a 
stamp.  Ex  parte  Shellard,  L.  R. 
17  Eq.  109 ;  but  this  case  was 
unfavourably  reviewed  in  Buolt 
V.  Robson,  L.  R.  3  Q.  B.  D.  686, 
when  a  letter  written  to  the 
debtor  by  the  creditor  in  these 
terms,  "  I  hereby  assign  the  sum 
of  40L  now  due  or  to  be  due  in 
respect,"  was  held  not  to  be  an 
order  for  the  payment  of  money 
within  s.  48  of  the  Stamp  Act  of 
1870,  but  an  assignment  of  a  debt. 
(«)  A  promise  to  indemnify  in 
case  of  default  in  payment  of  a 
note  is  not  a  promissory  note, 
Dickinson  v.  Bower,  14  T.  L.  R. 
146.     The  sum  of  money  must 
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34.— (1.)  The  fixed  duty  of  one  penny  on   a  bill  of    CHAPTER 
exchange  payable  on  demand  or  at  sight  or  on  presentation  l^- 

may  be  denoted  by  an  adhesive  stamp,  which,  where  the  provisions 

bill  is  drawn  in  the  United  Kingdom,  is  to  be  cancelled  by  for  use  of 

the  person  by  whom  the  bill  is  signed  before  he  delivers  it  adhesive 

out  of  his  hands,  custody,  or  power.  stamps  on 

(2.)  The  ad  valorem  duties  upon  bills  of  exchange  and  notes. 
promissory  notes  drawn  or  made  out  of  the  United  Kingdom 
are  to  be  denoted  by  adhesive  stamps. 

35. — (1.)  Every  person  into   whose  hands   any  bill  of  Provisions  as 
exchange  or  promissory  note  drawn  or  made  out   of  the  *°  stamping 
United  Kingdom,  comes  in  the  United  Kingdom  before  it  ^nTf^tes 
is  stamped  shall,  before  he  presents  for  payment,  or  indorses, 
transfers,  or  in  any  manner  negotiates,  or  pays  the  bill  or 
note,  affix  thereto  a  proper    adhesive    stamp    or   proper 
adhesive   stamps  of  sufiicient  amount,  and  cancel  every 
stamp  so  affixed  thereto. 
(2.)  Provided  as  follows  : 

(a.)  If  at  the  time  when  any  such  bill  or  note  comes 
into  the  hands  of  any   bom  fide  holder  there  is 
affixed  thereto  an  adhesive  stamp  effectually  can- 
celled,   the   stamp   shall,   so  far  as   relates  to  the 
holder,  be  deemed  to  be  duly  cancelled,  although  it 
may  not  appear  to  have  been  affixed  or  cancelled  by 
the  proper  person ; 
(5.)  If  at  the  time  when  any  such  bill  or  note  comes  into 
the  hands  of  any  boiia  fide  holder  there  is  affixed 
thereto  an  adhesive  stamp  not  duly  cancelled,  it 
shall  be  competent  for  the  holder  to  cancel  the 
stamp  as  if  he  were  the  person  by  whom  it  was 
affixed,  and  upon  his  so  doing  the  bill  or  note  shall 
be  deemed  duly  stamped,  and  as  valid  and  available 
as  if  the  stamp  had  been  cancelled  by  the  person  by 
whom  it  was  affixed  (/). 
(3.)  But  neither  of  the  foregoing  provisoes  is  to  relieve 
any  person  from  any  fine  or  penalty  incurred  by  him  for  not 
cancelling  an  adhesive  stamp. 

be  definite,  and  the  promise  to  issued  by  any  county  council  or 

pay  substantially  the   whole  of  municipal     corporation    at    not 

the   instrument.     Mortgage  In-  more  than  twelve  months,  though 

surance  Co.  v.  Cummissioners  of  charged  on    property  funds    or 

Inland  Re ceime.li.  R.21  Q.  B.  D.  rates  are  to  be  stamped  as  pro- 

352  ;  57  L.  J.  630  ;   Yeov.  Bawe,  missory  notes  and  not  as  "  market- 

53  L.  T.  125  ;  Brown,  Shipley  ^-  able  securities."     60  &   61  Vict. 

Co.  V.   Commissioners  of  Inland  c.  24,  s.  8. 

Revenue,  [1895]  2  Q.  B.  598.    As  (/)  Even  subsequently.  Mare 

to  a  pledge  contained  in  a  pro-  v.  Bouy,  31  L.  T.  372. 
missorynote,seep.  13,ante.   Bills 
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As  to  bills 
and  notes 
purporting 
to  be  drawn 
abroad. 


36.  A  bill  of  exchange  or  promissory  note  which  purports 
to  be  drawn  or  made  out  of  the  United  Kingdom  is,  for  the 
purpose  of  determining  the  mode  in  which  the  stamp  duty 
thereon  is  to  be  denoted,  to  be  deemed  to  have  been  so 
drawn  or  made,  although  it  may  in  fact  have  been  drawn  or 
made  within  the  United  Kingdom. 


Terms  upon 
which  bills 


37. — (1)  Where  a  bill  of  exchange  or  promissory  note 

has  been  written  on  material  bearing  an  impressed  stamp 
be  stMuped  ^^  °^  suflBcient  amount  but  of  improper  denomination,  it  may 
after  execu-  be  stamped  with  the  proper  stamp  on  payment  of  the  duty, 
lion.  and  a  penalty  of  forty  shillings  if  the  bill  or  note  be  not 

then  payable  according  to  its  tenor,  or  of  ten  pounds  if  the 

same  be  so  payable. 
(2.)  Except  as  aforesaid,  no  bill  of  exchange  or  promissory 

note  shall  be  stamped  with  an  impressed  stamp  after  the 

execution  thereof  (5'). 


Penalty  for 
issuing,  &c. 
any  un- 
stamped bill 
or  note. 


38. — (1).  Every  person  who  issues,  indorses,  transfers, 
negotiates,  presents  for  payment,  or  pays  any  bill  of 
exchange  or  promissory  note  liable  to  duty  and  not  being 
duly  stamped  shall  incur  a  fine  of  ten  pounds,  and  the 
person  who  takes  or  receives  from  any  other  person  any  such 
bill  or  note  either  in  payment  or  as  a  security,  or  by  pur- 
chase or  otherwise,  shall  not  be  entitled  to  recover  thereon, 
or  to  make  the  same  available  for  any  purpose  whatever. 

(2.)  Provided  that  if  any  bill  of  exchange  payable  on 
demand  or  at  sight  or  on  presentation,  is  presented  for  pay- 
ment unstamped,  the  person  to  whom  it  is  presented  may 
affix  thereto  an  adhesive  stamp  of  one  penny,  and  cancel  the 
same,  as  if  he  had  been  the  drawer  of  the  bill,  and  may 
thereupon  pay  the  sum  in  the  bill  mentioned,  and  charge 
the  duty  in  account  against  the  person  by  whom  the  bill 
was  drawn,  or  deduct  the  duty  from  the  said  sum,  and  the 
bill  is,'  so  far  as  respects  the  duty,  to  be  deemed  valid  and 
available. 

(3.)  But  the  foregoing  proviso  is  not  to  relieve  any  person 
from  any  fine  or  penalty  incurred  by  him  in  relation  to  such 
bill  (h). 


(jr)  There  are  thus  three  cases 
in  which  a  bill  or  note  may  be 
stamped  after  execution ;  viz. — 
when  it  is,  or  purports  to  be, 
drawn  or  made  abroad  ;  when 
it  bears  an  impressed  stamp  of 
right  value,  but  wrong  denomina- 
tion ;  and  in  the  case  of  a  bill 
of  exchange  on  demand  (which 


include  cheques),  it  is  competent 
for'the  drawee  to  affix  the  stamp. 
Query  if  indorsee  or  bearer  can 
do  so,  Hubhs  v.  Cathie,  6  T.  L.  R. 
292. 

(/(■)  It  is  not  necessary  that  the 
instrument  should  be  stamped 
before  it  is  presented  for  accept- 
ance, Sharpies  v.  Rioliards,  2 


cate. 
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39.  When  a  bill  of  exchange  is  drawn  in  a  set  according    CHAPTER 

to  the  custom  of  merchants,  and  one  of  the  set  is  duly ^^- 

stamped,  the  other  or  others  of  the  set  shall,  unless  issued  one  bill  only 
or  in  some  manner  negotiated  apart  from  the  stamped  of  a  set  need 
bill,   be  exempt  from  duty ;   and  upon  proof  of  the  loss  ^^  stamped. 
or  destruction  of  a  duly  stamped  bill  forming  one  of  a 
set,  any  other  bill  of  a  set  which  has  not  been  issued  or  in 
any  manner  negotiated  apart  from  the  lost  or  destroyed  bill 
may,  although  unstamped,  be  admitted  in  evidence  to  prove 
the  contents  of  the  lost  or  destroyed  bill. 

Marketable  Securities  {and  Foreign  and  Colonial  Share 
Certificates)  («'). 

82. — (1.)  MarketaTjle  securities  for  the  purpose  of  the  Meaning  of 
charge  of  duty  thereon  include —  marketable 

{a.)  A  marketable  security,  made  or  issued  by  or  on  chSgeofduty 
behalf  of  any  company  or  body  of  persons  corporate  and  foreign 
or  unincorporate  formed  or  established  in  the  United  and  colonial 
Kingdom  ;  and  share  certiii- 

(&.)  A  marketable  security  by  or  on  behalf  of  any  foreign 
state  or  government,  or  foreign  or  colonial  municipal 
body,  corporation,  or  company  (hereinafter  called 
a  foreign  security),  bearing  date  or  signed  after  the 
third  day  of  June  one  thousand  eight  hundred  and 
sixty-two, 
(L)  Which  is  made    or    issued    in   the    United 

Kingdom,  or 
(ii.)  Which,  though  originally  issued  out  of  the 
United  Kingdom,  has  been,  after  the  sixth 
day  of  August  one  thousand  eight  hundred 
and  eighty-five,  or  is  offered  for  subscription, 
and  given  or  delivered  to  a  subscriber  in  the 
United  Kingdom,  or 
(iii.)  Which,  the  interest  thereon  being  payable 
in  the  United  Kingdom,  is  assigned,  trans- 
ferred, or  in  any  manner  negotiated  in  the 
United  Kingdom  ;  and 
(c.)  A  marketable   security  by  or  on    behalf   of   any 
colonial  government  which  if  the  borrower  were  a 
foreign  government  would  be  a  foreign  security 
(hereinafter  called  a  colonial  government  security). 

H.  &  N.  57  ;  or  request  short  of  capable  of  being   sold    in    any 

a  formal  demand  made  for  pay-  stock    market    in     the     United 

ment,  OriffinY.  Weat/iej-by, Jj.B,.  Kingdom.    .56  Vict.  c.  7  repeals 

3  Q.  B.  753.  the  annual  duties  and  the  words 

(i)  Marketable     security     is  "  Foreign     or     Colonial     Share 

defined  by  s.  122,  as  any  security  Certificate  "     in    the    schedule. 
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CHAPTER 
IX. 


Duty  may  be 
denoted  by 
adhesive 
stamp. 


Provisions  as 
to  duty  upon 
receipts. 


Terms  upon 
which 

receipts  may 
be  stamped 
after  execu- 
tion. 


EqtiitaUe  Mortgage. 

86.— (2.)  For  the  purposeof  this  act  the  expression  "equit- 
able mortgage "  means  an  agreement  or  memorandum, 
under  hand  only,  relating  to  the  deposit  of  any  title  deeds 
or  instruments  constituting  or  being  evidence  of  the  title 
to  any  property  whatever  (other  than  stock  or  marketable 
security)  (/c),  or  creating  a  charge  on  such  property. 

Notarial  Acts. 

90.  The  duty  upon  a  notarial  act,  and  upon  the  protest 
by  a  notary  public  of  a  bill  of  exchange  or  promissory  note, 
may  be  denoted  by  an  adhesive  stamp,  which  is  to  be 
cancelled  by  the  notary. 

Receipts. 

101. — (1.)  For  the  purposes  of  this  act  the  expression 
"  receipt "  includes  any  note,  memorandum,  or  writing 
whereby  any  money  amounting  to  two  pounds  or  upwards, 
or  any  bill  of  exchange  or  promissory  note  for  money 
amounting  to  two  pounds  or  upwards,  is  acknowledged  or 
expressed  to  have  been  received  or  deposited  or  paid,  or 
whereby  any  debt  or  demand,  or  any  part  of  a  debt  or 
demand,  of  the  amount  of  two  pounds  or  upwards,  is 
acknowledged  to  have  been  settled,  satisfied,  or  discharged, 
or  which  signifies  or  imports  any  such  acknowledgment,  and 
whether  the  same  is  or  is  not  signed  with  the  name  of  any 
person. 

(2.)  The  duty  upon  a  receipt  may  be  denoted  by  an 
adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by 
whom  the  receipt  is  given  before  he  delivers  it  out  of  his 
hands. 

102.  A  receipt  given  without  being  stamped  may  be 
stamped  with  an  impressed  stamp  upon  the  terms  following ; 
that  is  to  say, 

(1.)  Within  fourteen  days  after  it  has  been  given,  on 

payment  of  the  duty  and  a  penalty  of  five  pounds  ; 
(2.)  After  fourteen  days,  but  within  one  month,  after  it 
has  been  given,  on  payment  of  the  duty  and  a  penalty 
of  ten  pounds ; 

An  instrument  intended  to  be  a 
promissory  note  only,  may  yet 
require  the  higher  stamp  of  a 
marketable  security  if  it  virtu- 
ally entitles  the  holder  to  the 
benefit  of  any  security,  Brown, 
SliipUy  S;  Co,  v.  Commissioners 
Inland  Mevenuo,  [1895]  2  Q.  B. 
398  ;  64  L.  J.  585.     Much  of  the 


Colonial  Loans  is  now  Inscribed 
Stock  and  there  is  no  instrument 
transferable  by  delivery.  As  to 
what  constitutes  a  "  making  "  or 
"  issue "  here,  see  Betelstolie, 
Lm'd,  V.  Commissioners  Inland 
Bevenue,  [1898]  Ap.  Gas.  565  ;  67 
L.  J.  855. 
(K)  See  ante,  p.  13. 
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and  shall    not  in   any  other  case  he   stamped  with  an     CHAPTER 
impressed  stamp.  ^^- 


SCHEDULE. 

Agreement  or  any  Memorandum  of  an  Agreement,  made  in 
England  or  Ireland  under  hand  only,  or  made  in  Scotland, 
without  any  clause  of  registration,  and  not  otherwise 
specifically  charged  with  any  duty,  whether  the  same  be 
only  evidence  of  a  contract,  or  obligatory  upon  the  parties 
from  its  being  a  written  instrument  

MxemptioJi.1. 

(1.)  Agreement  or  memorandum   the  matter  whereof  is 

not  of  the  value  of  hi. 
(3.)  Agreement,   letter,   or    memorandum    made  for   or 

relating    to     the    sale    of    any    goods,  wares,    or 

merchandise. 

Bank  Note — 

For  money  not  exceeding  II. 
Exceeding  IZ.  and  not  exceeding  %l. 
21.  „  51. 


£,    s.  d. 


0     0     6 


U. 

„                                  Ob. 

101. 

\0l. 

201. 

201. 

301. 

SOI. 

501. 

501. 

100?. 

And  see 

sections  29, 

30,  and  31. 

Bill  op  Exchange — 

Payable  on  demand  or  at  sight  or  on  presentation 
And  see  sections  32,  34,  and  38  (J) 

Bill  of  Exchange  of  any  other  kind  whatsoever  (except  a 
BanJt  Note')  and  Promissory  Note  of  any  kind  whatsoever 
(except  a  Banlt  Note') — drawn,  or  expressed  to  be  payable, 
or  actually  paid,  or  endorsed,  or  in  any  manner  negotiated 
in  the  United  Kingdom. 

Where  the  amount  or  value  of  the  money  for  which  the 
bill  or  note  is  drawn  or  made  does  not  exceed  51.    ... 
Exceeds  51.  and  does  not  exceed  lOl. 
„       101.  „  251. 

.,       251.  „  501. 

;,        50Z.  „  151. 

751.  „  lOOZ. 

„     lOOZ.— 

for  every  lOOZ.,  and  also  for  any  fractional  part  of 
100?.,  of  such  amount  or  value        


0 

0 

5 

0 

0 

10 

0 

1 

3 

0 

1 

9 

0 

2 

0 

0 

3 

0 

0 

5 

0 

0 

8 

6 

0    0     1 


0 

0 

1 

0 

0 

2 

0 

0 

3 

0 

0 

6 

0 

0 

9 

0 

1 

0 

0     1     0 


(I)  Though  postdated  a  penny 
stamp  is  enough.  The  test  is 
— does  the  fnstrument  when 
tendered  in  evidence  comply  on 
its  face  with  the  act  ?  Gatty  v. 
M-y,  2  Ex.  Div.  265  ;  followed 
in  Moyal  Bank  of  Scotland  v. 


Tottenham,  [1894]  2  Q.  B.  715 ; 
Currie  v.  Miaa,  1  Ap.  Oas.  555  ; 
when  by  custom  the  draft  was 
not  to  be  available  till  the  next 
foreign  post-day,  Clarke  v. 
Roche,  3  Q.  B.  D.  70. 
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OHAPTEE 
IX. 


Exemptions.  &    x   d 

(1.)  Bill  or  note  issued  by  the  Bank  of  England  or  the 
Bank  of  Ireland. 

(2.)  Draft  or  order  drawn  by  any  banker  in  the- United 
Kingdom  upon  any  other  banker  in  the  United 
Kingdom,  not  payable  to  bearer  or  to  order,  and  used 
solely  for  the  purpose  of  settling  or  clearing  any 
account  between  such  bankers.' 

(3.)  Letter  written  by  a  banker  in  the  United  Kingdom 
to  any  other  banker  in  the  United  Kingdom, 
directing  the  payment  of  any  sum  of  money,  the 
same  not  being  payable  to  bearer  or  to  order,  and 
such  letter  not  .being  sent  or  delivered  to  the 
person  to  whom  payment  is  to  be  made  or  to  any 
person  on  his  behalf. 

(4.)  Letter  of  credit  granted  in  the  United  Kingdom, 
authorizing  drafts  to '  be  drawn  out  of  the  United 
Kingdom  payable  in  the  United  Kingdom. 

(5.)  Draft  or  order  drawn  by  the  Paymaster-General  on 
behalf  of  the  Court  of  Chancery  in  England  or  by 
the  Accountant-General  of  the  Supreme  Court  of 
Judicature  in  Ireland. 

(6.)  Warrant  or  order  for  the  payment  of  any  annuity 
granted  by  the  National  Debt  Commissioners,  or  for 
the  payment  of  any  dividend  or  interest  on  any  share 
in  the  Government  or  Parliamentary  stocks  or  funds. 

(7.)  Bill  drawn  by  any  person  under  the   authority  of 
the  Admiralty,  upon  and  payable  by  the  Accountant-  - 
General  of  the  Navy. 

(8.)  Bill  drawn  (according  to  »  form  prescribed  by 
Her  Majesty's  orders  by  any  person  duly  authorized 
to  draw  the  same)  upon  and  payable  out  of  any 
public  account  for  any  pay  or  allowance  of  the  army 
or  auxiliary  forces  or  for  any  other  expenditure 
connected  therewith. 

(9.)  Draft  or  order  drawn  upon  any  banker  in  the  United 
Kingdom  by  an  oflBoer  of  a  public  department  of  the 
State   for  the  payment  of  money  out  of  a  public 
account. 
(10.)  Bill  drawn  in  the  United  Kingdom  for  the  sole  purpose 
of  remitting  money  to  be  placed  to  any  account  of 
public  revenue  (m). 
(11.)  Coupon  or  warrant   for   interest   attached  to   and 
issued  with  any  security,  or  with  an  agreement  or 
memorandum  for  the  renewal  or  extension  of  time 
for  a  payment  of  a  security. 
And  see  sections  32,  33,  34,  35,  36,  37,  38,  and  39. 

CONTEACT  Note  for  or  relating  to  the  sale  or  purchase  of 
any  stock  or  marketable  security  («) — 

Of  the  value  of  hi.  and  under  the  value  of  lOOZ.  ...     0     0     1 

„  lOOZ.  or  upwards 0    0    6 

And  see  sections  52  and  53. 

(»»)  This    only    includes    the  sioners  v.  Commissioners  Iiilani 

transfer  of  public  money  from  Bevenue,  [1896]  1  Q.  B.  542.^-  -i 

one  department  to  another,  Lon-  (n)  Now  \s.  for  values  of  1001. 

don    Clearing    House     Commis-  and  upwards.     56  Vict.  o.  7,  s.  3. 
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Maeketable  Sboukity(««)  (and  Foreign  OB  Colonial  Share     CHAPTER 

CERTH'ICATE).  IX. 


(1 .)  Marketable  security  («)  being  a  colonial  government 
security  or  (i)  being  a  security  not  transferable  by 
delivery  or  (e)  being  a  security  transferable  by 
delivery  and  bearing  date  or  signed-  (or  offered  fur 
s^tbseriptiuii)  before  or  on  the  sixth  day  of  August 
one  thousand  eight  hundred  and  eighty-five — 


d. 


For  or  in  respect  of  the  money  thereby  secured 


The  same  ad 
valor^ii  duty 
according  to 
the  nature  of 
the  security 
as  upon  a 
mortgage. 


(2.)  Transfer,  Assignment,  Disposition,  or  Assignation 
of  a  marketable  security  of  any  description — 

Upon  a  sale  thereof — see  conveyance  or  transfer  of 
sale. 

Upon  a  mortgage  thereof — sec  mortgage  of  stock  or 
marketable  security. 

In  any  other  case  than  a  sale  of  mortgage  ...     0  10     0 

(3.)  Marketable  security  (except  a  colonial  government 
security)  being  a  security  transferable  by  delivery 
and  bearing  date  or  signed  or  offered  for  subscription 
after  the  sixth  day  of  August  one  thousand  eight 
hundred  and  eighty-five — 

For  every  101.  and  also  for  any  fractional  part  of 

10^.,  of  the  money  thereby  secured     0    10 

(1.)  Marketable  security  (except  a  colonial  government 
security)  being  such  security  as  last  aforesaid  given 
in  substitution  for  a  like  security  duly  stamped  in 
conformity  witli  the  law  in  force  at  tlie  time  when  it 
became  subject  to  duty — 

For  every  201.,  and  also  for  any  fractional  part  of 
201.,  of  the  money  thereby  secured     0    0    6 

MOETGAGB,  Bond,  Debenture,  Covenant  (except  a  market- 
able security  otherwise  specially  chai-ged  with  duty),  and 
Warrant  of  Attorney  to  confess  and  enter  up  judgment. 
(1.)  Being  the  only  or  principal  or  primary  security  (other 
than  an  equitable  mortgage)  for  the   payment  or 
repayment  of  money — 

Not  exceeding  lOZ 

exceeding  101.  and  not  exceeding  251. 
„         2ol.  „  50;. 

„         501.  „  1001. 

„       1001.  „  1501. 

„       1501.  „  2002. 

„        200?.  „  2507. 

,,       2501.  „  3001. 

SOOl. 
For  every  1001.,  and  also  for  any  fractional  part  of 

lOOJ.,  or  the  amount  secured       0    2    6 


0 

0 

3 

0 

0 

8 

0 

1 

3 

0 

2 

6 

0 

3 

9 

0 

5 

0 

0 

6 

3 

0 

7 

6 

(««)  The  words  "Foreign  or 
Colonial  share  certificate"  were 
repealed  by  56  Vict.  c.  7  ;  and 
the  words  "  or  offered  for  sub- 

B.B.B. 


scription  "  by  61  k  62  Vict.  c.  46. 
The  annual  duties  were  repealed 
by  56  Vict.  c.  7. 
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CHAPTER  &    K  d. 

IX.  (2.)  Being  a  collateral,  or  auxiliary,  or  additional,  or  sub- 

stituted  security  (other  than  an  equitable  mortgage), 

or  by  way  of    further    assurance    for  the  above- 
mentioned  purpose  where  the  principal  or  primary 
security  is  duly  stamped  : 
For  every  100^.,  and  also  for  any  fractional  part  of 

lOOJ.,  of  the  amount  secured        0    0     6 

(3.)  Being  an  equitable  mortgage 

For  every  1001.,  and  any  fractional  part  of  1001.,  of 

the  amount  secured  0     1     0 

(4.)  Transfer,  Assignment,  Disposition,  or  Assignation 
of  any  mortgage,  bond,  debenture,  or  covenant 
(except  a  marketable  security),  or  of  any  money  or 
stock  secured  by  any  such  instrument,  or  by  any 
warrant  of  attorney  to  enter  up  judgment,  or  by  any 
judgment : 

For  every  100Z.,and  also  for  any  fractional  part  of 
1001.,  of  the  amount  transferred,  assigned,  or 
disponed,  exclusive  of  interest  which  is  not  in 
arrear  0    0     6 

ITlie  same 
duty  as  a 
principal 
security  for 
such  further 
mouey. 
(5.)  Reconveyance,    Release,   Discharge,   Surrender,    Re- 
surrender,  Warrant  to  Vacate,  or  Renunciation  of 
any  such  security  as  aforesaid,  or  of  the   benefit 
thereof,  or  of  the  money  thereby  secured  : 
For  every  100?.,  and  also  for  any  fractional  part  of 
1001.,  of  the  total  amount  or  value  of  the  money 

at  any  time  secured  0    0     6 

And  see  sections  86,  87,  88,  and  89 

Protest  of  any  bill  of  exchange  or  promissory  note  : 

Where  the  duty  on  the  bill  or  note  does  not  (V^f  ^™1 
pxpppd  Is  -[  fluty  :>s  the 

exceea  i« (.bill  or  note. 

In  any  Other  case       0    10 

And  see  section  90. 

Receipt  given  for,  or  upon  the  payment  of,  money  amount- 
ing to  2?.  or  upwards 0    0    1 

Exemptions. 

<1.)  Receipt  given  for  money  deposited  in  any  bank,  or 
with  any  banker,  to  be  accounted  for  and  expressed 
to  be  received  of  the  person  to  whom  the  same  is  to 
be  accounted  for. 

(2.)  Acknowledgment  by  any  banker  of  the  receipt  of 
any  bill  of  exchange  or  promissory  note  for  the 
purpose  of  being  presented  for  acceptance  or 
payment. 

(7.)  Receipt  given  for  any  principal  money  or  interest  due 
on  an  exchequer  bill. 

(8.)  Jteceipt  written  upon  a  bill  of  exohartge  or  promissory 
note  duly  stamped,   or  upon  u,  bill  drawn  by  any 
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parsmi  under  the  authoHty  of  the  Admiralty,  tijjoii  CHAPTEK 

and  payable   hy   tJte    Accountant    General   of    the  IX. 

Nai^y  (o).  

(9.)  Receipt  given  upon  any  bill  or  note  of  the  Bank  of 
England  or  the  Bank  of  Ireland. 
(11.)  Receipt  indorsed  or  otherwise  written  upon  or  con- 
tainal  in  any  instrument  liable  to  stamp  duty,  and 
duly  stamped,  acknowledging  the  receipt  of  the  con- 
sideration money  therein  expressed,  or  the  receipt  of 
any  principal  money,  interest,  or  annuity  thereby 
secured  or  therein  mentioned. 

It  appears  that  the  following  instraments  are  free  from  Bills  and 
duty  under  this  and  previous  statutes  : —  notes  exempt. 

Bills  and  notes  of  the  Bank  of  England  and  Bank  of  Ireland  (jf)  ; 

Notes  for  one  pound,  one  guinea,  two  pounds,  or  two  guineas, 
payable  to  bearer  on  demand,  issued  by  the  Bank  of  Scotland, 
Royal  Bank  of  Scotland,  and  British  Linen  Company  ({')  ; 

Bills  or  notes  issued  by  bankers  paying  a  composition  in  lieu  of 
stamps  (»■)  ; 

Bills  drawn  for  the  expenses  of  the  navy  and  army  («)  ; 

Notes  of  loan  (<),  friendly  («),  and  building  societies  (»). 

An  instrument  that  has  been  paid  at  maturity  by  the 
party  primarily  liable  cannot  be  re-issued  {y). 

Bank  notes  issued  duly  stamped,  or  issued  unstamped 
by  a  banker  duly  licensed  or  otherwise  authorized  to  issue 
unstamped  bank  notes  may  be  from  time  to  time  re-issued 
without  further  duty  (z). 


What  instru- 
ments may  be 
re-issued. 


(o)  This  exemption  is  repealed 
by  58  Vict.  c.  16,  sJ  9,  which, 
however,  provides  that  neither 
the  name  of  a  banker  (whether 
with  words  of  receipt  or  not)  on 
a  duly  stamped  bill  or  note,  nor 
that  of  a  payee  on  a  draft  to 
order,  shall  be  liable  to  stamp 
duty  as  a  receipt. 
•  (p)  .5.5  Geo.  3,  c.  184,  s.  21  ; 
7  &  8  Vict.  c.  32,  s.  7 ;  Exemp. 
Tit.  1.  The  privileges  of  the 
Banks  of  England  and  Ireland 
are  not  affected  by  the  Code. 
See  sect.  97  (3)  c. 

iq)  .55  Geo.  3,  c.  184,  s.  23. 

(»•)  9  Geo.  4,  c.  23  ;  7  Geo.  4, 
c.  46,  s.  16  ;  7  &  8  Vict.  c.  32,  s. 
22  ;  17  &  18  Vict.  c.  83,  s.  11  ; 
54  &  55  Vict.  c.  39,  s.  30. 

(«)  Exemp.  Tits.  7  &  8. 

(i)  3  &  4  Vict.  c.  110,  made 
perpetual  by  26  &  27  Vict.  c.  56, 
repealed  by  Stat.  Law  Amend- 
ment Act,  1875.    Quaere  whether 


the  38  &  39  Vict.  c.  60,  and  now 
59  &  60  Vict.  c.  25,  do  not  apply 
to  societies  formed  since  1875.  A 
joint  and  several  note  was  within 
the  former  Act.  Bradiimi  v. 
Whith-ead,  5  M.  &  G.  439. 

(u)  59  &  60  Vict.  c.  25,  s.  33. 
But  they  must  be  strictly  for  the 
purposes  of  the  society,  and  not 
generally  negotiable.  Attorney - 
General  v.  Gilpin,  40  L.  J.,  Ex. 
134 ;  In  re  Coltman,  L.  R.,  19 
Chan.  D.  69. 

(a?)  37  &  38  Vict.  c.  42,  s.  41. 

(?/)  Morley  v.  Cuherwell,  7  M. 
&  W.  174  :  Bartniim  v.  Caddy,  9 
A.  &  E.  275  ;  1  P.  &  D.  207 ; 
Woodward  v.  Pell,  37  L.  J.,  Q.  B. 
41  ;  L.  R.,  4  Q.  B.  55.  Code, 
s.  59. 

(z)  54  &  55  Vict.  c.  39,  s.  30. 
For  penalty  both  on  issuer  and 
receiver  of  a  note  unduly  issued 
unstamped,  see  sect.  31 ;  and 
55  Geo.  3,  c.  184,  s.  27. 

9—2 
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CHAPTER 
IX. 

Reservation 
of  interest. 


Effect  of  want 
of  a  stamp. 


The  reservation  of  interest  on  a  bill  or  note  does  not  in 
any  case  render  a  larger  stamp  necessary  ;  for  the  object  of 
the  legislature  was  to  impose  a  pro  rata  stamp  duty  on  the 
sum  actually  due  at  the  time  of  taking  the  security,  and  not 
upon  what  might  become  due  in  future  for  the  use  of  the 
money  {a)  ;  although  interest  be  reserved  from  a  day  prior 
to  the  date  of  the  instrument  (V). 

A  bill  or  note  not  duly  stamped  is  not  available,  nor 
evidence  in  law  or  equity  for  any  purpose  in  furtherance  of 
its  original  design,  not  even  as  an  admission  (c).  But  an 
instrument  not  duly  stamped  might  always  be  looked  at 
for  a  collateral  purpose.  In  an  action  for  money  lent,  the 
plaintiff's  witnesses  proTed  that  plaintiff  had  lent  defendant 
40?.,  and  that  defendant  had  given  him  a  promissory  note 
on  unstamped  paper :  the  defendant's  case  was  that  plaintiff 
had  inveigled  him  to  drink,  and  that  the  transaction  was 
fraudulent.  The  note  was  produced.  Lord  EUenborough  : 
"  The  note  certainly  cannot  be  received  in  evidence  as  a 
security,  or  to  prove  the  loan  of  the  money ;  but  I  think 
it  may  be  looked  at  by  the  jury  as  a  contemporary  writing  to 
prove  or  disprove  the  fraud- imputed  to  the  plaintiff."  The 
note  was  put  in,  and  had  very  much  the  appearance  of 
having  been  written  by  a  drunken  man.  Verdict  for  the 
defendant  {d).  The  statute  17  &  18  Vict.  c.  83,  s.  27,  con- 
tained an  express  provision  that  an  unstamped  instrument 
might  be  admitted  in  any  criminal  proceeding.  But  long 
before  that  statute  it  had  been  held  no  defence  in  a  prose- 
cution for  forgery  that  the  instrument  was  not  duly 
stamped  (e).  So  it  has  been  held  that  if  A.  and  B.  enter 
into  a  written  agreement,  duly  stamped,  and  afterwards 


(a)  Pruessilig  v.  Ing,  4  B.  & 
Aid.  204  ;  23  R.  R.  253. 

(J)  Wills  V.  Noot,  4  Tyrw. 
726  ;  39  R.  E.  886. 

(e)  Sect.  14  (4)  ;  Wilson  v. 
Vysar,  4  Taunton,  288  ;  Jardine 
\^  Payne,  1  B.  &  Ad.  663  ;  Oundy 
V.  Marriott,  1  B.  &  Ad.  696  ;  35 
E.  R.  416.  But  an  unstamped  in- 
trument  was  admissible  to  prove 
an  agreement  illegal,  Coppoolt,  v. 
Bower,  4  M.  &  W.  361 ;  or  to  prove 
usury,  Nash  v.  Dtmcomh,  1  M.  & 
Rob.  104  ;  or  to  corroborate  a 
witness,  Dovei'  v.  Maestaer,  5  Esp. 
92  ;  or  to  refresh  his  memory, 
Mauglian  v.  BMbard,  8  B.  &  C. 
14  J .-  32  E.  R.  328  ;  Birehall  v. 
[1896]  1  Q.  B.   325  ; 


65  L.  J.  252.     In  Smart  v.  Nohes, 

6  M.  &  G.  911,  the  Court  of  C.  P. 
allowed  an  unstamped  bill  to  be 
given  in  evidence  to  negative  by 
anticipation  a  plea  of  payment. 
8ed  qumre,  and  see  sect.  14  (4)  ; 
and  Ashling  v.  Boon,  [1891]  1 
Ch.  D.  568;  60  L.  J.  306. 

(d)  Crregoryv.F)-aser,S  Gamp. 
454  ;  and  see  Holmes  v.  Six»mith, 

7  Ex.  802  ;  Watson  v.  Poulson, 
15  Jur.  1111  ;  Xeaile V.Payne,  8 
A.  &  E.  555 ;  B.  V.  Gonipert:, 
9  Q.  B.  824. 

(e)  M.  V.  Hawhswood,  Bayley, 
6th  ed.  91  ;  3  East,  P.  C.  955  ; 
R.  V.  league,  Bayley,  6th  ed.  574  ; 
2  East,  P.  C.  79. 
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enter  into  another  written  agreement  on  tlie  same  subject-     CHAPTER 

matter,  but  inconsistent  with  the  first,  and  not  stamped,  IX. 

though  the  plaintiif  cannot  give  the  second  agreement  in 

evidence,  it  may  be  looked  at  by  the  Court  to  prove  that 

the  first  agreement  was  rescinded  (/).      But  when  the 

acceptor  of  a  bill  required  the  drawer,  who  was  an  illiterate 

person,  to  take  his  second  acceptance  at  six  months,  in  lieu 

of  payment,  and  the  drawer  having  assented,  the  acceptor's 

son  wrote  the  second  bill  on  the  back  of  the  first,  and  the 

drawer  and  acceptor  signed  the  second  bill,  and  then  the 

acceptor's  son  drew  a  line  through  the  acceptance  on  the 

first  bill ;  it  was  held,  in  an  action  on  the  first  bill  by  the 

drawer  against  the  acceptor,  that  the  second  bill  could  not 

be  submitted  to  the  jury  for  the  purpose  of  enabling  them 

to  judge  whether  the  cancelling  of  the  original  acceptance 

were  with  the  assent  of  the  plaintiff  (</). 

A  note,  reciting  that  deeds  had  been  deposited  as  a 
security,  does  not,  as  a  note,  require  a  mortgage 
stamp  (A).  A  promissory  note  which  amounts  to  an 
equitable  mortgage  may  have  the  mortgage  stamp  affixed 
subsequently  («)• 

The  objection  to  the  stamp,  whether  for  insufficiency  or 
absence,  should  in  general  be  taken  before  the  instrument 
is  read  ;  hence,  where  it  is  intended  to  rely  on  such  a  point, 
the  pleadings  must  be  so  framed  as  to  necessitate  the  pro- 
duction of  the  instrument.  But  where  the  defect  requires 
extrinsic  evidence  to  show  it,  the  instrument  is  to  be  shown 
to  the  judge,  and  the  ground  of  objection  afterwards 
proved  (k).  If  a  judge  of  the  High  or  a  County  Court 
rule  against  a  stamp  objection,  his  decision  cannot  be 
reviewed,  and  he  ought  not  to  reserve  the  point  (T).  The 
absence  of  a  stamp  on  a  bill  or  note  cannot  be  pleaded 

(/)  Used  V.  Deere,  1  B.  &  C.  the  note  stamp,  37  (2).    And  see 

261  ;  see  Swears  v.  Wills,  1  Esp.  ante,  p.  13. 

317.  (li)  Field  V.  Woods,  7  Ad.  &  El. 

(.9)  Sweeting  v.  liaise,  9  B.  &  C.  114  ;  2  Nev.  &  P.  117. 

365';  4  M.  &  R.  287.    Ifwas  held  (0  Ord.  XXXIX.  r.  8  ;  17  & 

in  Jones  v.  Bydei;  4  M.  &  W.  32,  18  Vict.  c.  125,  s.  31  ;  Siordet  v. 

that  a  promissory  note,improperly  KuezynsJti,  17  C.  B.  251 ;  Heiser 

stamped,  could  not  be  received  in  v.  Orout,  5  H.  &  N.  35  ;  Blewitt 

evidence  to  take  a  case  out  of  the  v.  TrUtoii,  61  L.  J.  773  ;  Mander 

Statute  of  Limitations  ;  and  see  v.  Ridgway,  [1898]   1  Q.  B.  501. 

Holmes  v.  Maclirell,  3  C.  B.,  N.  S.  But  see  Barnes  v.  Smith,  1  Jur. 

789.  N.  S.   1025.      But  an  improper 

(/i)  Faneourt  v.  'Morne,  9  Q.  B.  rejection  of  a  document  is  (subject 

312.  to  Ord.  XXXIX.  r.  6)  ground  for 

(i)  Wise  V.  Charlton,  i  A.  k^.  a,-nevrtna,l.  SharplesY.Rieliards, 

786  ;  6  N.  &  M.  362  ;  2  H.  &  W.  2  H.  &  N.  57. 
49,  ss.  4  (b)  and  80  (2).     But  not 
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CHAPTER     unless  the  plea  show  that  the  instrument  cannot  be  made 
^^-  good  by  being  stamped  before  the  trial  (m). 

Presumption        If  a  bill  be  either  lost,  or  detained  by  the  opposite  side 
as  to  stamp,      after  notice  to  produce,  the  presumption  of  law  is  that  it 
was  duly  stamped,  unless  the  contrary  be  shown  (w). 


(^m')  Bradley  v.  Bardsley,  15 
L.  J.,  Ex.  115  ;  3  D.  &  L.  476  : 
14  M.  &  W.  873.  See,  however, 
IiU'xarui  T.  Coivie,  3  Q.  B.  465  : 


Tattei'sall  r.  Fearnley,  17  C.  B. 
368. 

(n)  Murine  Insurance   Co.  v. 
HavUide,  L.  K.,  5  H.  L.  625. 
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CHAPTER 
X. 

Bills  of  exchange  are  either  inland  or  foreign.  What  bills  are 

An  inland  bill  is  one  which  is,  or  on  the  face  of  it  purports  mland  under 
to  be,  both  drawn  and  pajable  within  the  British  Islands,  or  *^® '^oAe. 
drawn  within  the  British  Islands  upon  some  person  resident 
therein. 

Any  other  is  a  foreign  bill. 

Unless  the  contrary  appear  on  the  face  of  the  bill  or  note, 
the  holder  may  treat  it  as  inland  (a). 

For  the  purposes  of  the  present  Stamp  Act,  54  &  55  Vict.  Under  the 
c.  39,  only  bills  or  notes  made  (or  purpoi'ting  to  be  made)  ^'*™P  ■'^ct. 
out  of  the  United  Kingdom,  are  to  be  deemed  foreign  bills 
or  notes  (6).  ■ 


(a)  Code,  s.  4.  Hence  protest 
is  unnecessary.  British  Islands 
include  the  Isle  of  Man  and  the 
Channel  Islands,  as  well  as  the 
United  Kingdom  of  Great  Britain 
and  Ireland.  Com.  Dig.  tit.  Nav. 
2,  3  &  4  ;  Godfrey  v.  Cmilmaii,  13' 
Moo.  P.  C.  C.  II  ;  Heywuod  v. 
Picliering,  L.  R.,  9  Q.  B.  428. 
By  the  19  &  20  Vict.  c.  97,  s.  7. 
(this  section  is  repealed  by  Code), 
bills  and  notes  drawn  or  made  in 
one  part  and  payable  in  any 
other  part  of  the  British  Islands 
were  inland.  A  cheque,  there- 
fore, though  reaUy  drawn  abroad, 
if  it  do  not  show  that  on  its  face. 


is,  or  at  all  events  may  be,  treated 
as  inland.  A  bill  drawn  in  Eng- 
land on  a  person  residing  abroad, 
but  drawn  and  accepted  payable 
in  England,  has  been  held  inland 
within  the  Stamp  Act.  Amner  v. 
Clark,  2  C,  M.  &  R.  468. 

(J)  Sects.  34-36.  Hence  bills 
or  notes  drawn  or  made  in  the 
Channel  Islands  or  Isle  of  Man 
are  inland  bills,  so  far  as  the  law 
is  concerned,  but  foreign  bills 
for  the  Stamp  Act.  Griffin  v. 
Weatltersly,  L.  fi.,  3  Q.  B.  753  : 
Heywood  v.  Picltering,  L.  R.,  9 
Q.  B.  428. 
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Inland  bilk,  at  common  law,  are  such  as  are  both 
drawn  and  payable  within  the  limits  of  England,  Wales, 
and  Berwick-on-Tweed.  Foreign  bills  at  common  law  are 
such  as  are  drawn  or  payable  abroad,  or  drawn  in  one  realm 
of  the  United  Kingdom,  and  payable  in  another  (c).  A  bill 
of  exchange  is  prima  facie  inland  ;  but  in  an  action  brought 
on  a  foreign  bill  against  a  drawer  or  indorser,  the  declara- 
tion ought  to  have  stated  it  to  be  so  {d),  or  the  defendant 
would  be  entitled  to  succeed  on  the  ordinary  traverses  of 
the  material  allegations  in  the  declaration. 

Formerly,  the  acceptor  of  a  bill  purporting  to  be  foreign, 
but  really  made  in  England,  and  known  by  the  acceptor  at 
the  time  of  acceptance  to  be  so,  was  not  precluded  from 
objecting,  in  an  action  by  an  innocent  indorsee,  that  it 
leally  was  an  inland  bill,  and  therefore  void  for  want  of 
a  stamp  («).  But  there  was  an  implied  warranty  by  a 
transferor  that  a  bill  apparently  drawn  abroad  really  was 
so  (/).  Now,  however,  every  bill  of  exchange  which  shall 
purport  to  be  drawn  at  any  place  out  of  the  United 
Kingdom,  shall,  for  the  purposes  of  the  Stamp  Act,  be 
deemed  a  foreign  bill  {g). 

Foreign  bills  are  often  drawn  in  parts,  each  part  being 
numbered  and  containing  a  reference  to  the  other  parts  ; 
the  whole  of  the  parts  then  constitute  one  bill  (A). 


(c)  Com.  Dig.  tit.  Navigation, 
2,  3,  4.  The  Union  did  not  make 
bills  drawn  in  England,  but  pay- 
able in  Scotland  or  Ireland,  or 
vioe  versa,  inland.  Mahoney  v. 
Ashlin,  2  B.  &  Ad.  478 :  but 
they  were  inland  within  the  1  &  2 
Geo.  4,  c.  78,  requiring  a  written 
acceptance. 

(d')  Armani  v.  Castnque,  13 
M.  &  "W.  443. 

(e)  Steadman  v.  Buhamel,  1 
C.  B.  888. 

(/)  OompeHz  v.  JBartUtt,  2 
E.  &  B.  854. 

(jf)  54  &  55  Vict.  c.  39,  s.  36  : 
see,  too,  27  &  28  Vict.  c.  56,  s.  2 
(now  repealed);  and  17  &  18 
Vict.  c.  83,  s.  4  (also  repealed)  ; 
and  Siordet  v.  KycziTixlti,  17  C.  B. 
251.  The  Code  covers  the  case  of 
a  bill  really  drawn  abroad,  but 
purporting  to  be  drawn  here ; 
e.g.,  a  cheque  drawn  abroad  by 
an  Englishman  travelling,  which 
might  otherwise  when  presented 


or  negotiated  here  require  an 
ad  ralnrem  stamp  ;  see,  however, 
Ex  paHe  Buyse,  33  Ch.  D.  612  ; 
56  L.  J.  135  ;  and  sect.  34  (1)  and 
Sched.  tit.  "  Bill  on  demand." 

(Ji)  Code,  s.  71.  Ilexisle  dans 
la  n^gociation  des  lettres  de 
change  un  usage  qui  la  facilite 
et  assure  leur  paiement  rapide ; 
c'est  la  faculty  de  tirer  par 
prcmibre,  seconde,  et  troisifeme, 
&c.,  &c.,  c'est  k  dire  de  souscrire 
plusieurs  exemplaires. 

Cet  usage  remonte  a  des  temps 
d^ja  reculfe  ;  il  ^tait  en  vigueur 
sous  I'ancienne  l(5gislation,  et 
Cleirac  en  cite  des  exemples  qui 
se  rapportent  au  milieu  du 
seizifeme  sifecle. 

II  n'est  pas  sans  int^r&t  de 
reproduire  ses  observations  fort 
sensfes : 

"  Et  d'autant  que  les  lettres  de 
change  sent  des  papiers  volans, 
des  petits  poulets,  ou  billets, 
Polizza  di  Canibio,  qui  se  peuvent 
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Examplars,  or  parts  of  the  bill,  are  made  on  separate     CHAPTER 
pieces  of  paper,  each  part  being  numbered,  and  referring  ^- 

to  the  other  parts.  Each  part  contains  a  condition  that  it 
shall  continue  payable  only  so  long  as  the  others  remain 
unpaid.  These  parts  should  circulate  together  ;  or  one 
may  be  forwarded  for  acceptance  while  the  other  is  delivered 
to  the  indorsee,  thus  relieving  him  from  the  necessity  of 
forwarding  his  part  for  acceptance,  but  giving  him  the 
indorser's  security  immediately,  and  diminishing  the 
chances  of  losing  the  bill.  Every  transferor  is  bound  to 
hand  over  to  his  transferee  all  the  parts  of  the  bill  in  his 
possession,  and  he  may  even  be  liable  to  hand  them  over 
to  a  subsequent  transferee,  if  he  have  them  still  in  his 
possession  («). 

The  whole  set,  of  how  many  parts  soever  it  be  composed,   The  whole  set 
constitutes  but  one  bill,  and  the  regular  payment  and  ''"''  °^®  ^'^^' 
cancellation  of  any  one  of  the  parts  extinguishes  all  (/<;). 

A  firm,  who  were  both  payees  and  acceptors  of  a  foreign 
bill  in  three  parts,  indorsed  one  part  to  a  creditor  to  remain 
in  his  hands  till  some  other  security  were  given  for  it,  and 
then  indorsed  another  part  of  the  same  bill  for  value  to 
a  third  person.  They  afterwards  gave  the  first  indorsee 
the  proposed  security,  and  took  back  the  first  part  of  the 
bill  from  him.  Held,  that  the  holder  of  the  sesond  part 
was  not  precluded  from  recovering  against  the  firm  ;  first, 
because  the  substitution  of  the  security  for  the  first  part 
was  not  a  payment ;  and,  secondly,  because  the  firm  were, 
as  between  themselves  and  the  second  indorsee,  estopped 
from  disputing  the  regularity  of  their  acceptance  and 
indorsement  of  the  second  part  (J). 


Where  the  holder  of  a  set 
diiferent  persons,  he  is  liable 

facilement  esdirer  et  perdre. 
Comme  aussi  le  banquier  corres- 
pondant  i  Paris  peut  manquei-  au 
paiement,  c'est  pourquoi,  tant  le 
bourgeois  qui  a  tire,  que  son 
commissionnaire  r&idant  k  Paris, 
ont  chacun  besoin  d'une  copie 
pour  faire  leurs  diligences.  A 
cette  cause  le  banquier  doit 
dcrire,  et  foumir  par  pr&aution 
deux  ou  trois  copies  de  la  meme 
lettre  de  semblable  ieneur." 
Nouguier  des  Lettres  de  Change, 
1,  104. 

The  facility  which  drawing  a 
bill  in  sets  affords  for  its  present- 


indorses  two  or  more  parts  to   Liability  of 
on  every  such  part,  and  every  indorser  of 

more  than  one 


ment,  has  been  held  to  accelerate 
the  time  within  which  a  bill, 
payable  after  sight,  ought  to  be 
presented  for  acceptance.  Straker 
V.  0rahllm.,ii  M.  &  W.  721. 

(i)  Pinard  v.  Klocliman,  32 
L.  J.,  Q.  B.  82  ;  3  B.  &  S.  388. 

(It)  Code,  s.  71.  Byles  ou  Bills, 
6th  Amer.  edition,  578.  A 
contract  to  deliver  up  a  bill 
drawn  in  parts,  is  a  contract  to 
deliver  up  every  part.  Kearney 
v.  West  Granada  Mining  Com- 
pany, 1  H.  &  N.  412. 

(J)  Holdsworth  v.  Hunter,  10 
B.  &  C.  449  ;  34  R.  R.  479. 


part. 
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indorser  subsequent  to  him  is  liable  on  the  part  he  has 
himself  indorsed,  as  if  the  said  parts  were  different  bills. 

Where  two  or  more  parts  of  a  set  are  negotiated  to 
different  holders  in  due  course,  the  holder  whose  title  first 
accrues  is,  as  between  such  holders,  deemed  tlie  true  owner 
of  the  bill ;  but  the  rights  of  d  person  who  in  due  course 
accepts  or  pays  the  part  first  presented  to  him  are  not 
thereby  affected  {m). 

Each  part  is  now  subject  to  a  stamp  if  issued  or  negotiated 
apart  Irom  the  others  {n). 

The  drawee  should  accept  only  one  part.  For  if  two 
accepted  parts  should  come  into  the  hands  of  different 
holders,  and  the  acceptor  should  pay  one,  it  is  possible  that 
he  may  be  obliged  to  pay  the  other  part  also  (o). 

And  he  should  not  pay  without  taking  back  the  part 
which  he  has  accepted  {p),  for,  having  paid  the  unaccepted 
part,  he  may  be  obliged  afterwards  to  pay  the  accepted 
part  also. 

It  is  conceived,  that  an  indorser  is  not  bound  to  pay  any 
one  part,  unless  every  part  bearing  his  indorsement  be 
delivered  up  to  him  {q). 

Copies  of  bills  are  not,  it  is  believed,  much  used  in  this 
country.    A  protest  may  be  made  on  the  copy  of-  a  lost 


(jii')  Sect.  71.  Holdswoi'th  v. 
Hunter,  10  B.  &  C.  449  ;  34  E.  K. 
479  ;  Perrcira  v.  Jopp,  10  B.  &  C. 
450  ;  34  R.  E.  480,  n.  ;  Sue.  Gen. 
de  Paris  v.  Banque  Hongroue,  11 
T.  L.  R.  244.  The  first  holder  may, 
it  is  said,  maintain  trover  for  the 
other  parts  even  against  a  sub- 
sequent Vonajide  holder.  Lang  v. 
Snnjth,  7  Bing.  284  ;  5  M.  &  P.  78  ; 
33  R.  E.  462.  An  omission  on  one 
part  to  express  the  reference  to 
the  others  may  have  the  efEect  of 
obliging  the  drawer  to  pay  more 
than  one  part.  Davidson  v. 
Moiertson,  3  Dow.  218  ;  Beawes, 
430  ;  Poth.  Ill  ;  2  Pard.  367. 

(u)  .'54  &  55  Vict.  c.  39,  s.  39. 
If  a  man  be  under  an  obligation 
to  deliver  a  foreign  bill,  it  seems 
he  must  deliver  as  many  parts  as 
are  applied  for.     1  Pard.  334. 

(o)  See  Holdsworth  v.  Hurdler, 
10  B.  &  C.  449 ;  34  R.  R.  479 ; 
Code,  s.  71. 


(^)  Celui  qui  paie  une  lettre  de 
change  sur  une  deuxi^me,  troi- 
sifeme,  quatrieme,  &c.,  sans  retirer 
celle  sur  laquelle  se  trouve  son 
acceptation,  n'opire  point  sa 
liberation  a  regard  du  tiers  por- 
teur  de  son  acceptation.  Code  de 
Commerce,  Art.  148. 

(j)  Lorsqu'unc  deuxieme  porta 
qu'elle  ne  sera  pay^e  qu'autant 
que  la  premiere  ne  I'aui'a  pas 
6t6  ;  I'endosseur  qui  endosse  les 
deux  exemplalres  n'est  point  res- 
ponsable  envers  le  porteur  de  la 
seconde  qui  a  re^u  ce  titre,  tandis 
que  la  premiere  6tait  egalement 
en  circulation. 

Dans  ce  cas  le  porteur  de  la 
seconde  est  averti  par  les  6non- 
oiations  qu'elle  contient.  Pour  se 
mettre  k  I'abri  des  fraudes  de  son 
c6dant,  il  doit  se  faire  remettre 
la  premiere.  Cour  de  Cassation, 
4  Avril,  1832  ;  Sirey,  t.  32,  1.  29. 


Foreiyn  Bills  and  Xotes,  Sets,  Paris,  and  Copies. 
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bill  (r).  But,  abroad,  when  a  bill  is  not  drawn  in  sets,  it 
is  sometimes  the  practice  to  negotiate  a  copy,  while  the 
original  is  forwarded  to  a  distance  for  acceptance. 

In  such  a  case,  the  person  who  circulates  the  copy  should 
transcribe  the  body  of  the  bill,  and  all  the  indorsements 
including  his  own,  literally,  and,  after  all,  he  should  write 
"  Copy : — the  original  being  with  such  a  person."  If  he 
should  omit  to  state  that  the  bill  is  a  copy,  or  to  write  his 
own  indorsement  after  the  word  copy,  he  may  become  liable 
on  the  copy  as  on  an  original  (s). 

It  is  a  common  but  not  a  safe  practice  for  a  drawer,  to  Substitutions. 
whom  a  negotiated  part  has  come  back  with  many  indorse- 
ments on  it,  to  substitute  a  new  part  without  such  indorse- 
ments. The  holder  of  such  a  substituted  part  may  be 
deprived  of  his  remedy  against  the  acceptor  by  the  inter- 
mediate act  of  the  drawer  {t). 


((•)  Deliers  v.  Harnut,  1  Show. 
163  ;  Code,  s.  51  (8). 

(«)  L'usage  des  copies,  quoi- 
qu'il  ne  soit  pas  consacr6  par  la 
loi,  n'en  est  pas  moins  valable. 
L'endosseur  qui  cr6e  une  copie, 
aprfes  avoir  negoci6  I'briginal,  est 
tenu  de  mentionner  dans  la  copie 
I'endossement  qu'il  a  6crit  sur  le 
titre  meme.      Si,  au   contraire, 


apres  ces  mots  pour  copie,  il 
appose  un  endos,  il  fait  supposer 
que  I'original  n'est  pas  endoss6, 
et  il  est  respousable  vis-4-vis  du 
porteur  de  bonne  foi  de  la  copie. 
Cour  Roy  ale  de  Paris,  14  Janvier, 
1830  ;  Sirey,  t.  30,  1. 172. 

(f)  Rnlli  V.  Dennistoitn,  6  Exch. 
483. 
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If  a  man  seek  to  enforce  a  simple  contract,  he  must,  in 
pleading,  aver  that  it  was  made  on  good  consideration,  and 
must  substantiate  that  allegation  by  proof.  But  to  this  rule 
bills  and  notes  are  an  exception.     It  is  never  necessary  to 
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aver  consideration  for  any  engagement  on  a  bill  or  note,  or     CHAPTER 
to  prove  the  existence  of  such  consideration,  unless  a  pre-  ^l- 

sumption  against  it  be  raised  by  the  evidence  of  the  adverse 
party,  or  unless  it  appear  that  injustice  will  be  done  to  the 
defendant,  or  that  the  law  will  be  violated,  if  the  plaintiff 
recover.  In  the  case  of  other  simple  contracts,  the  law 
presumes  that  there  was  no  consideration  till  a  considera- 
tion appeal"  ;  in  the  case  of  contracts  on  bills  or  notes,  a 
consideration  is  presumed  till  the  contrary  appear,  or  at 
least  appear  probable  {a). 

Every  holder  of  a  bill  or  note  is,  prima  facie,  a  holder  in  When  burden 
due  course,  and  therefore  is  presumed  to  be  among  other  °i^.?f°?^ 
things  a  holder  for  value  ;  but  if  in  an  action  on  a  bill  or  ^  ^  ®  ' 
note  it  is  admitted  or  proved  that  the  acceptance  or  making, 
issue,  or  subsequent  negotiation  is  affected  with  fraud, 
duress,  or  illegality,  the  burden  of  proof  is  shifted,  and 
those  presumptions  no  longer  exist,  unless  the  holder  prove 
that  subsequently  to  the  alleged  fraud  he  or  some  one 
through  whom  he  derives  title  gave  value  in  good  faith. 
Hence  the  defendant  is  not  permitted  to  put  the  plaintiff  on 
proof  of  the  consideration  which  the  plaintiff  gave  for  the 
bill,  unless  the  defendant  can  make  out  a  prima  facie  case 
against  him,  by  showing  that  the  bill  was  obtained  from 
the  defendant,  or  from  some  intermediate  party,  by  undue 
means,  as  by  fraud  or  force  (J)  (or  that  it  was  lost)  (c),  or 
that  it  was  originally  infected  with  illegality. 

It  was  formerly  held,  that  the  defendant  could  call  on  the  in  the  case  of 
plaintiff  to  prove  consideration,  by  showing  the  bill  to  be  an  aocommo- 


(«)  Code,  s.  30.  To  obtain  the 
usual  decree  in  a  creditor's  suit  it 
is  not  sufficient  for  the  plaintifE 
to  put  in  an  acceptance  of  the 
testator  proved  as  an  exhibit. 
Quaere,  whether  any  evidence 
should  be  given  of  the  considera- 
tion. Keaton  v.  Lyneh,  1  Y.  & 
Col.  N.  S.  437.  And  where  an 
account  is  directed  by  a  Court  of 
Equity  to  be  taken  of  dealings 
between  an  attorney  and  his 
client,  it  is  not  suflBicient  that  the 
attorney  produce  bills  and  notes 
given  by  the  client  to  him,  he 
must  prove  the  consideration. 
Jones  V.  Tlbomas,  2  Y.  &  Col.  498. 

(V)  As  to  a  note  obtained  by 
duress  of  goods,  see  Kearm  v. 
Dwell,  6  C.  B.  596.  The  dis- 
tinction seems  to  bo  between  a, 


payment,  or  a  transaction  in  the 
nature  of  payment,  which  is  void 
for  duress  of  goods,  and  a  cflft- 
^/•aci,  which  cannot  be  so  avoided. 
As  to  compulsion  in  the  nature  of 
duress  of  land,  see  Close  v.  P1iij>ps, 

7  M.  &  G.  586.  See  also  Atldnson 
V.  Denby,  30  L.  J.,  Exch.  361  ;  7 
N.  &  M.  934. 

(e)  Harvey  v.  Towei-s,  6  Exch. 
636  ;  Mailmr  v.  Lord  Maidstoiw, 
26  L.  J.,  C.  P.  58  ;  1  C.  B.,  N.  S. 
273.  But  a  wager  which  is  not 
prohibited,  but  only  void  under 

8  &  9  Vict.  c.  109,  has  been  held 
not  to  be  such  an  illegality  of 
consideration  as  will  change  the 
burthen  of  proof.  Fiteh  v.  Jones, 
5  E.  &  B.  238.  Loss  of  a  bill  ia 
not  specified  in  sect,  30  (2), 
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an  accommodation  bill,  or  that  the  defendant  received  no 
value  {d).  But  it  is  now  definitely  settled,  after  considera- 
tion by  all  the  judges,  that  mere  absence  of  consideration 
received  by  the  defendant  will  not  entitle  him  to  call  on  the 
plaintiff  to  prove  the  consideration  which  the  plaintiff  gave. 
"  There  is,"  says  Lord  Abinger,  delivering  the  judgment  of 
the  Court  of  Exchequer,  "  a  substantial  distinction  between 
bills  given  for  accommodation  only,  and  cases  of  fraud, 
inasmuch  as  in  the  former  case  it  is  to  be  presumed  that 
money  has  been  obtained  upon  the  bill.  If  a  man  comes 
into  Court  without  any  suspicion  of  fraud,  but  only  as  the 
holder  of  an  accommodation  bill,  it  may  fairly  be  presumed 
that  he  is  a  holder  for  value.  The  proof  of  its  being  an 
accommodation  bill  is  no  evidence  of  the  want  of  considera- 
tion in  the  holder.  If  the  defendant  says,  '  I  lent  my  name 
to  the  drawer  for  the  purpose  of  his  raising  money  upon 
the  bill,  the  probability  is  that  money  was  obtained  upon 
the  bill.'  Unless,  therefore,  the  bill  be  connected  with 
some  fraud,  and  a  suspicion  of  fraud  be  raised  from  its 
being  shown  that  something  has  been  done  with  it  of  an 
illegal  nature,  as  that  it  has  been  clandestinely  taken  away, 


((?)  See  Heath   v.  Sansom,   2 

B.  &  Ad.  291  ;  Duncan  v.  Scott,  1 
Camp.  100 ;  Ch-ant  v.  Vanglian, 
.S  Burr.  1516  ;  King  v.  Milson,  2 
Camp,  5  ;  11  B.  R.  646  ;  Pater- 
son  V.  Sardacre,  i  Taunt.  114  ; 
Thomas  v.  Newton,  2  C.  &  P.  606  ; 
De  la  Chauviette  v.  Sanlt  of  Eng- 
land, 9  B.  &  C.  208  ;  33  E.  E. 
643  ;  Bassett  v.  Dodglii,  10  Bing. 
40  ;  3  M.  &  Scott,  417  ;  Simpson 
V.  Clarlts,  2  C,  M.  &  R.  342 ; 
1  Gale,  237.  It  was  formerly 
necessary,  in  order  to  enable  the 
defendant  to  put  the  plaintiff  on 
proof  of  consideration,  that  the 
defendant  should  have  given  the 
plaintiff  notice  to  prove  con- 
sideration. Paterson  v.  Hardacre, 
4  Taunt.  114;  Bayley,  6th  ed. 
474,  500.  It  is  now,  however, 
settled,  that  notice  to  prove  con- 
sideration is  not  necessary  ;  Mann 
v.  Lent,  1  M.  &  M.  240  ;  10  B.  & 

C.  877 ;  Heath  v.  Sansom,  2  B. 
&  Ad.  291  ;  Bailey  v.  Bidwell, 
13  M.  &  W.  75  ;  and  it  is  now 
seldom  given.  It  was,  however, 
before  the  new  rules,  often  pru- 
dent to  give  notice  :  "  For  it  is," 
says  Lord    Tenterden,    "matter 


of  comment  if.  no  notice  were 
given,  or  if  it  were  not  given  at  a 
reasonable  time."  Mann  v.  Lent 
1  M.  &  M.  240;  10  B.  &  C.  877. 
It  was  formerly  held  that  where 
the  consideration  given  by  the 
plaintiff  was  disputed,  and  a 
notice  to  that  effect  had  "been 
given,  the  plaintiff  must  go  into 
his  whole  case  in  the  first  instance, 
and  could  not  reserve  the  proof 
of  consideration  as  an  answer  to 
the  defendant's  case.  Delanneyy. 
MitcJiell,  1  Stark,  439  ;  HumOtert 
V.  Rnding,  Chitty,  9th  ed.  651 ; 
Spooner  v.  Gardiner,  R.  &  M., 
N.  P.  C.  86  ;  Best,  C.J.,  in  C.  P. 
But  now,  in  all  the  Courts,  the 
plaintiff  is  allowed  to  prove  the 
handwriting  and  make  out  a 
primd  faeie  case,  and  afterwards, 
in  answer  to  the  defendant's  case, 
to  prove  consideration.  R.  &  M. 
255  n.  If,  however,  he  call  wit- 
nesses to  prove  the  consideration 
in  the  first  instance,  he  will  not 
be  allowed,  after  the  defendant's 
case  has  closed,  to  call  other 
witnesses  for  the  same  purpose. 
See  Brovme  v.  Murray.  R.  &  M. 
254  ;  27  R.  R.  748. 
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or  has  been  lost  or  stolen  (in  which  cases  the  holder  must 
show  that  he  gave  value  in  good  faith  for  it),  the  onus 
proiandi  is  cast  upon  the  defendant "  («). 

An  accommodation  party  to  a  bill  or  note  is  liable  to  a 
holder  for  value,  with  or  without  notice  of  the  fact ;  even 
though  he  take  it  after  due,  as  absence  of  consideration 
does  not  constitute  one  of  those  defects  in  the  title  of  a 
party  negotiating,  which  extend  to  the  title  of  subsequent 
transferees  when  the  bill  is  negotiated  after  it  is  due  (/.) 

If  the  defendant  plead  that  the  note  was  made  on  an  Kulesof 
illegal  consideration,  and  that  the  plaintiff  gave  no  value,  pleadmg. 
and  the  plaintiff  put  the  whole  plea  in  issue,  it  will  be 
sufficient  for  the  defendant  to  prove  the  illegality,  which  will 
cast  on  the  plaintiff  the  burthen  of  proving  consideration  (  g). 
And  in  a  case  of  fraud  the  defendant  will  equally  cast  the 
burthen  of  proving  consideration  on  the  plaintiff  by  proving 
BO  much  of  the  plea  as  alleges  that  he,  the  defendant,  was 
defrauded  of  the  bill  (A). 

But  the  defendant  is  in  all  cases  at  liberty  to  show 
affirmatively,  by  his  own  witnesses,  absence  or  failure  of 
consideration,  where  on  the  issues  raised  that  would  be 
a  defence. 


(e)  Mills  V.  Barber,  1  M.  &  W. 
425  ;  5  Dowl.  77  ;  2  Gale,  5  ; 
Percical  t.  Fravipton,  2  C,  M.  & 
E.  180  ;  3  Dowl.  7i8  ;  WltiMalter 
V.  mmunds,  1  M.  &  R.  366  ;  1 
Ad.  &  E.  638  ;  Jacob  v.  Hungaie, 
1  M.  &  R.  445  ;  Clarke  v. 
Holmes,  2  F.  &  F.  75.  It  has 
been  lield  by  the  Court  of  Ex- 
chequer that  a  mere  admission 
on  record  is  not  sufficient  to  put 
the  plaintiff  on  proof  that  he  is 
a  holder  for  value,  but  that  the 
presumption  against  his  title  must 
be  raised  by  evidence  before  the 
jury.  Edmonds  v.  Groves,  2  M. 
&  W.  642  ;  5  Dowl.  775  ;  and 
see  Smith  v.  Martin,  9  M.  &  W. 
304  ;  Fearn  v.  Filica,  7  M.  &  G. 
513.  The  Courtof  Queen's  Bench, 
however,  have  held  otherwise. 
Bi/ngluim  v.  Stanley,  1  G.  &  D. 
287 ;  2  Q.  B.  117  ;  BaUns  v. 
Maidstone,  4  Q.  B.  816. 

(/)  Code.  ss.  28  (2),  29  (2), 
30  (2).  An  accommodation  party 
to  a  bill  or  note  is  one  who  has 
signed  either  as  acceptor  or 
maker,  drawer,  or  indorser,  with- 


out value,  and  for  the  purpose  of 
lending  his  name  to  some  other 
person.  Such  a  signature  binds 
the  signer  to  a  holder  for  value, 
but  it  is  not  necessary  that  the 
holder  should  himself  have  given 
value,  for  if  at  any  time  value 
has  been  given  for  the  bill  or 
note,  the  holder  is  a  holder  for 
value  against  all  parties  prior  to 
such  time.  Sect.  27  (2).  The 
Code  apparently  makes  no  differ- 
ence in  the  burden  of  proof  in  the 
case  of  an  accommodation  bill, 
hence  it  lies  on  the  defendant  to 
show  that  the  plaintiff  gave  no 
value. 

(.9)  Bailey  v.  Bidwell,  13  M.  & 
W.  73.  And  see  Harceti  v.  Towers, 
6  Exch.  656. 

■  (7t)  Ibid. ;  but  see  Brown  v. 
PUlpot,  2  M.  &  Rob.  285,  over- 
ruled, however,  by  Smith  v. 
Braine,  20  L.  J.,  Q.  B.  204  ;  16 
Q.  B.  244  :  Berry  v.  Alderman, 
23  L.  J.,  C'.  P.  35  ;  14  C.  B.  95  ; 
Hall  V.  Featherstone,  27  L.  J., 
Exch.  309  ;  3  H.  &  N.  284. 
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CHAPTEE         The  common  phrase  "  bond  fide  holder  for  value,"  means 
^^-  holder  for  real  value,  in  contradistinction  to  a  holder  for 

Holder  in  due   apparent  Or  pretended  value,  but  does  not  exclude  the  pos- 
course.  sibility  of  notice  of  any  fraud,  illegality,  or  other  vice 

affecting  the  title  ;  for  a  man  may  really  give  part  or  the 
whole  value  for  a  bill  or  note,  though  he  have  full  notice 
of  the  fraud  or  illegality  of  the  original  consideration  (*). 
He  may  think  that  the  vice  in  the  original  concoction  of 
the  bill  or  note  cannot  be  proved,  or  will  not  be  set  up  as 
a  defence,  or  he  may  rely  on  the  solvency  of  o'ther  parties 
to  the  instrument.  The  expression  "  holder  in  due  course," 
has  been  substituted  by  the  Code  for  the  former  cumbrous 
phrase  of  "  iond  fide  holder  for  value  without  notice  before 
due."  A  holder  in  due  course  is  one  who  has  taken  a  bill 
or  note,  regular  and  complete  on  its  face,  in  good  faith  and 
for  value,  before  it  was  due,  and  without  notice  of  any 
previous  dishonour,  or  of  any  defect  in  the  title  of  the 
jjerson  negotiating  it.  The  title  of  the  negotiator  being 
defective  within  the  meaning  of  the  above  when  he  obtained 
the  bill  or  note,  or  the  acceptance  or  making  thereof, 
by  fraud,  duress,  or  other  unlawful  means,  or  for  an 
illegal  consideration,  or  when  he  negotiated  it  in  breach 
of  faith,  or  under  such  circumstances  as  amount  to  a 
fraud  (k). 

Every  holder  is  prima  facie  a  holder  in  due  course,  and 
it  lies  upon  the  defendant  to  show  that  he  is  not,  or,  at 
all  events,  to  rebut  this  presumption. 

The  rights  of  a  holder  in  due  course  are  laid  down  as 
follows  in  the  Code. 

By  sect.  38  he  can  sue  all  parties  to  the  bill  or  note. 
As  between  themselves  the  prior  parties  are  principals  and 
the  subsequent  parties  sureties,  but  as  regards  him  on  due 
presentment  and  notice  of  dishonour  (or  excuse  of  the 
same)  they  are  all  liable  pari  passu,  and  he  may  enforce 
payment  against  any  one  at  pleasure.  He  is  free  from  any 
defect  of  title  of  prior  parties  (such  as,  for  example,  fraudu- 
lent signing  name  of  firm  by  one  partner,  illegal  con- 
sideration, &c.)  ;  and  personal  defences  among  themselves 
(such  as,  for  example,  conditional  delivery,  agreement  not 
to  sue,  &c.). 


(i)  Uthe?-  V.  MicJt,  10  A.  &  E. 
784  ;  Smith  v.  Martin,  9  M.  &  W. 
307. 

(fc)  Code,  s.  29,  The  title  of  a 
holder  in  due  course  enures  as 
against  all  prior  parties  to  such 
holder  in  due  course,  in  favour  of 


an  innocent  transferee,  whether 
for  value  or  not.  A  lien,  whether 
by  express  contract  or  by  impli- 
cation of  law,  constitutes  the 
holder  under  it  a  holder  for  value^ 
p7v  taiito.    Sect.  27  (3), 
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By  sect.  21  (2),  a  valid  delivery  by  all  prior  parties  is    CHAPTER 
conclusively  presumed  in  his  favour.  ^^- 

By  sect.  36  (5),  vyhen  a  bill  not  overdue  is  dishonoured, 
a  subsequent  holder  in  due  course  does  not  hold  the  bill 
subject  to  defects  of  title  attaching  thereto  at  the  time  of 
the  dishonour  ;  and,  in  like  manner,  by  sect.  48  (1),  when 
notice  of  dishonour  is  not  given  for  non-acceptance,  a 
subsequent  holder  in  due  course  is  not  prejudiced. 

By  sects.  54,  55,  56  and  88,  acceptor  or  maker,  drawer, 
indorser  (and  stranger  indorsing),  are  estopped  as  to  him 
from  denying  certain  matters  ;  and,  by  sect.  58,  when  a  bill 
or  note  is  payable  to  bearer,  the  transferor,  by  delivery, 
guarantees  to  him  or  any  other  holder  ibr  value  the  genuine- 
ness of  the  instrument,  his  own  title,  and  his  ignorance  of 
any  fact  rendering  it  valueless. 

By  sect.  62,  no  waiver  by  the  holder  of  the  liability  of  any 
party  to  a  bill  or  note  will  affect  him  unless  apprised 
thereof. 

By  sect.  64,  where  a  bill  or  note  has  been  materially 
altered,  but  the  alteration  is  not  apparent,  he  may  enforce 
payment  according  to  its  original  tenor. 

By  sects.  12  and  20,  an  instrument  filled  up  after  signa- 
ture is  enforceable  in  his  hands  whether  or  no  it  have  been 
completed  within  a  reasonable  time,  and  strictly  in  accord- 
ance with  the  authority  ;  and  so,  too,  if  the  date  have  been 
erroneously,  or  even  wrongfully,  inserted. 

By  sect.  29  (3),  if  once  there  have  been  a  holder  in  due 
course  of  a  bill  or  note,  his  title  enures  to  any  subsequent 
transferee,  whether  for  value  or  not,  not  a  party  to  the 
fraud  or  illegality.  And,  finally,  where  a  bill  is  drawn  in 
a  set,  if  improperly  negotiated  separately,  there  may  be  two 
or  more  holders  in  due  course  of  separate  parts. 

A  holder  for  value  simply,  as  distinguished  from  the  Holder  for 
above,  is  one  who  has  himself  given  value,  or  holds  under  ^alue. 
a  lien,  or  as  against  the  acceptor  or  maker  and  all  parties 
prior  to  such  time,  the  holder  of  a  bill  or  note,  for  which 
value  has  at  any  time  been  given  (/). 

Hence  we  may  divide  the  subsequent  holders,  other  than  Distinction 

holders  in  due  course,  of  negotiable  instruments  vitiated  Jjetween 

by  fraud  or  illegality,  into  two  classes  :  first,  transferees  outvlTurand 

without  value  ;  secondly,   transferees  with  notice.      The  holders  with 

distinction  is  important,  because  the  burden  of  proof  in  the  notice. 
two  cases  is  different. 


(0  Code,  s.  27  (2). 


B.B.E. 
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notice  of  ille- 
gality or 
fraud. 


As  soon  as  it  appears  to  the  juiy  by  the  defendant's 
evidence  that  the  bill  was  originally  infected  with  fraud, 
invalidity  or  illegality,  then  it  is  plain  that,  the  original 
holder's  title  being  destroyed,  the  title  of  every  subsequent 
holder,  which  reposes  on  that  foundation  and  no  other, 
falls  with  it.  Hence  it  appears  that  the  plaintiff,  the 
transferee,  can  then  have  no  title  till  he  shows  that  he,  or 
some  other  holder  under  whom  he  claims,  has  given  value 
in  good  faith  for  the  bill  (m).  Therefore,  where  the  question 
is  thus  raised,  whether  the  transferee  be  a  holder  for  value, 
it  is  not  for  the  defendant  to  prove  the  absence  of  value, 
but  for  the  plaintiff,  the  transferee,  to  prove  value  given 
either  by  himself  or  by  some  one  under  whom  he 
claims  (w). 

But  it  is  otherwise  when  the  question  is  raised  whether 
the  plaintiff,  the  transferee,  had  notice  of  the  original 
illegality  or  fraud.  For  he  having  shown,  or  it  being 
admitted  or  undisputed,  that  he  or  his  predecessor  in  title 
gave  value,  he  has  a  new  and  independent  title.  And 
though  possible,  it  is  not  likely,  that  notice  of  the  original 
fraud  or  illegality  would  be  communicated  to  subsequent 
holders.  If,  therefore,  the  defendant  seek  to  impeach  this 
new  title  by  alleging  notice  of  the  fraud  or  illegality,  it  is 
for  him  to  prove  it  (o).  The  averment,  that  the  plaintiff 
had  notice  of  the  fraud  or  the  illegality,  is  not  only  in  form 
but  in  substance  an  affirmative  allegation,  and  the  maxim 
applies,  "-£■»■  incumlii  probatio  qui  dicity  Besides,  until 
the  alteration  in  the  law,  allowing  the  plaintiff  to  be 
examined  as  a  witness  on  his  own  behalf,  it  might  have 
been  impossible  for  the  plaintiff  to  prove  the  negative. 
Lastly,  fraud,  or  which  is  the  same  thing,  participation  in 
a  fraud,  is  never  to  be  presumed  without  proof,  but,  nevei*- 
theless,  the  proof  need  not  be  direct,  it  may  be  indirect  and 
circumstantial.  Such,  at  least,  was  generally  understood  to 
be  the  law  prior  to  the  Code,  which  for  the  time-honoured 
phrase  "  bond  fide  holder  for  value  "  substituted  "  holder  for 
value  in  good  faith,"  a  change  not  at  first  sight  appearing 
to  be  of  any  great  importance  (p). 


(ill)  Siititk  T.  Martin,  9  M  &  W. 
.304  ;  Bailey  v.  Bidwell,  13  M.  & 
W.  73 ;  Harcey  v.  Towers,  6 
Bxch.  656. 

(»)  Sogg  V.  SJieiie,  34  L.  J., 
C.  P.  155.  ■ 

(»)  Goodman  v.  Harvey,  4  Ad. 
&  E.  870.  See  the  observations 
of  Parke,  B.,  in  Bailey  v.  Bidwell, 


13  M.  &  W.  75  ;  Oalteley  v.  Ood- 
deen,  11  C.  B.,  N.  S.  805.  So 
held  at  the  second  trial  of  this 
last  case,  in  conformity  with  the 
opinion  of  the  majority  of  the 
Court  of  Common  Pleas,  who  had 
previously  granted  a  new  trial  on 
other  grounds,  2  F.  &  E.  656. 
(^)  Code,  ss.  29  &  30,  Tatani 
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But  absence  of  consideration  moving  from  tlie  plaintiff, 

proved  by  the  defendant,  or  otherwise  affirmatively  estab-  

lished,  may  in  some  cases  he,  prima  facie  evidence  of  notice  proof  of 

to  the  plaintiff  of  fraud  or  illegality.  notice. 


V.  Ilaslar,  23  Q.  B.  D.  345  ;  .58 
L.  T.  432.  The  Code,  s.  30  (2) 
clearly  recognizes  the  distiaction 
between  negotiable  instruments 
and  other  chattels  pointed  out  by 
Lord  EUenborough  in  Khuj  v. 
Milson,  2  Camp.  .5  ;  11  E.  R.G46, 
that  a  presumption  both  as  to  bona 
Jides  and  value  exists  in  favour 
of  every  holder.  In  Baileij  v. 
BUwell,  13  M.  &  W.  73,  Parke,  B. 
explains  whj',  when  fraud  or 
illegality  is  proved  by  the  de- 
fence, the  burden  of  proof  as  to 
value  is  thrown  on  the  holder, 
viz.,  to  rebut  the  presumption  of 
his  being  a  mere  tool  in  the 
hands  of  the  defrauding  party, 
who,  conscious  of  his  own  in- 
ability to  sue,  would  put  the  bill 
into  the  liands  of  some  one  else 
to  do  so,  under  colour  of  a  trans- 
fer. Cresswell,  J.,  in  Raphael  v. 
Banli  of  England,  25  L.  J.,  C.  P. 
33;  17  C.  B.  174;  cites  this 
judgment  as  meaning  that  full 
value  was  proof  of  bona  fides. 
In  May  v.  Cliapman,  16  M.  &  W. 
355,  Parte,  B.,  laid  down  that 
"  wilfully  shutting  (he  eyes  to 
the  means  of  knowledge  "  was 
equivalent  to  express  notice  of 
the  fraud.  And  this  dictum  is 
cited  by  Lord  Blackburn  in 
Jones  v.  Qoi'don,  2  App.  Ca.  628, 
as  seeming  to  show  that  the  onus 
of  proof  both  as  to  value  and 
notice  was  shifted,  though  his 
lordship  considered  that  point 
still  undecided.  The  expression 
"  in  good  faith "  is  also  used  in 
the  Code  as  to  payments,  ss.  59 
—60,  79—80,  82  ;  as  to  insertion 
of  date,  s.  12  ;  and  is  defined  as 
being  "  in  fact  honestly,"  s.  90. 
It  may  be  worthy  of  notice  that 
the  whole  of  sub-s.  29  (b)  has  not 
been  incorporated  with  s.  30  (2), 
but  part,  and  part  only.  In 
Tatam  v.  Haslar,  supra,  Lord 
Field  directed  the  jury  that  if 
the    plaintiff    really    and   truly 


advanced  the  value  alleged,  lie 
was  a  bona  fide  holder  for  value, 
and  tlie  onus  of  proof  was  on  the 
defendant  to  invalidate  his  title. 
Lord  Field  in  effect  held  that 
no  substantial  change  in  the 
law  had  been  made  by  the 
Code.  But  this  ruling  was  com- 
mented on  in  the  Divisional 
Court  as  "  being  too  favour- 
able to  the  plaintiff,"  the  Code 
having  settled  against  him  the 
question  put  as  still  open  by 
Lord  Blackburn  in  Jones  v.  Gor- 
don, that  when  fraud  Vas  proved, 
the  holder  must  show  that  he 
gave  value  honestly  and  without 
notice  of  it.  In  Oalteley  v.  Bolton, 
5  Times  L.  K.  60,  Lord  Esher, 
M.  R.,  delivering  the  judgment  of 
the  Court  of  Appeal,  laid  down 
that  on  fraud  being  proved  by 
the  defence,  the  plaintiff  must 
not  only  show  that  he  gave  value, 
but  gave  it  honestly.  This  the 
plaintiff  may  easily  enough  prove 
in  his  own  case,  but  if  the  party 
giving  the  value  relied  on  be  dead, 
or  otherwise  unavailable  as  a 
witness,  less  evidence  may  suffice 
to  satisfy  the  onus  as  to  proof  of 
bona  fides.  On  this  point  we 
have  been  favoured  with  the 
following  from  the  same  eminent 
authority.  "  What  is  sufficient 
evidence,"  says  Lord  Esher,  "  that 
the  holder  who  shows  that  he 
gave  value,  did  so  honestly,  is 
another  question.  If  the  plaintiff 
(or  party  giving  the  value  relied 
on)  can  be  called,  no  jury  would 
I  think  be  satisfied  unless  he  is 
called,  to  say  that  he  had  no 
knowledge  of  the  fraud.  But  if 
he  be  dead,  or  cannot  be  called, 
pi'oof  of  his  having  given  full 
value  would  of  itself  be  strong 
evidence  of  bona  fides  and  ignor- 
ance of  the  fraud,  there  being 
no  evidence  of  any  suspicious 
circumstances." 

10—2 
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Particular  or 

explicit 

notice. 


General  or 

implicit 

njtice. 


Abstinence 
from  inquiry. 


Gross  neglb- 
gence  not 
equivalent  to 
notice. 


Notice  to  an 
agent. 


Although  notice  to  the  plaintifiF  himself  be  established, 
that  alone  will  not  destroy  his  right  to  recover,  if  he  can 
make  a  further  independent  title  under  any  intermediate 
holder  who  gave  value,  and  had  not  notice. 

Notice  of  illegality  or  fraud  is  either  particular  or  general. 

Particular  or  explicit  notice  is  where  the  holder  had 
notice  of  the  particular  facts  avoiding  the  bill.  But  notice 
of  the  facts  more  or  less -in  detail  is  not  necessary  in  order 
to  invalidate  his  title.  It  is  sufficient  if  he  had  general 
notice. 

General  or  implicit  notice  is  where  the  holder  had  notice 
that  there  was  some  illegality  or  some  fraud  vitiating  the 
bill,  though  he  may  not  have  been  apprised  of  its  precise 
nature.  Thus,  if  when  he  took  the  bill  he  were  told  in 
express  terms  that  there  was  something  wrong  about  it, 
without  being  told  what  the  vice  was,  or  if  it  can  be 
collected  by  a  jury  from  circumstances  fairly  warranting 
such  an  inference,  that  he  knew,  or  believed,  or  thought, 
that  the  bill  was  tainted  with  illegality  or  fraud,  sucli  a 
general  or  implicit  notice  will  equally  destroy  his  title  (<?). 

A  wilful  and  fraudulent  abstinence  from  inquiry  into  the 
circumstances  (r),  where  they  are  known  to  be  such  as  to 
invite  inquiry,  will  (if  a  jury  think  that  the  abstinence  from 
inquiry  arose  from  a  belief  or  suspicion  that  imquiry  would 
disclose  a  vice  in  the  bill)  amount  to  general  or  implicit 
notice  (s). 

But  mere  negligence,  however  gross,  not  amounting  to 
wilful  or  fraudulent  blindness  and  abstinence  from  inquiry, 
will  not  of  itself  amount  to  notice,  though  it  may  be 
evidence  of  it{t). 

Where  the  holder  in  taking  a  bill  employs  an  agent, 
though  the  principal  be  unaffected  with  notice  to  himself 
personally,  yet  notice  to  the  agent  so  employed,  whether 
explicit  or  implicit,  is  notice  to  his  principal  the  holder  (u). 


(cf)  Oalteley  v.  Ouddeen,  2  F.  & 
F.  6.56. 

(?•)  And  it  has  even  been  said 
by  the  Court  of  Queen's  Bench 
that  gross  negligence  may  be 
evidence  of  fraud.  Goodman  v. 
Harvey,  i  Ad.  &  E.  870. 

(«)  OaJ.eley  v.  Ooddeen,  supra  ; 
and  f-ce  Jones  v.  Smith,  1  Hare, 
5')  ;  IVare  y,  Ln-d  Egmont,  4  De 


G.,  M.  &  G.  473;  Attorney- 
General  V.  Stephens,  6  De  G.,  M, 
&G.  111. 

(f)  Goodman  v.  Harvey,  supra  ; 
Jones  V.  Gordon,  2  App.  Ca.  628  % 
and  see  the  remarks  of  Lord 
Hersohell  in  Simmon' scase,\\m'i'\ 
App.  Ca.  at  p.  221. 

00  Oaheley  v.  Ooddeen,  supra. 
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Perhaps,  however,  the  rule  may  be  subject  to  this  qualifl-  CHAPTER 
cation,  that  the  knowledge  of  the  agent,  in  order  to  affect  __  ^^- 
his  principal,  must  either  have  been  acquired  by  the  agent 
in  the  same  transaction,  or  at  least  so  recently  as, that  it 
may  be  presumed  to  remain  in  his  memory  ;  and  it  must  be 
knowledge  of  a  fact  material  to  the  transaction,  and  which 
it  would  be  the  duty  of  the  agent  to  communicate  to  his 
principal  (^r).  The  effect  of  notice  to  an  agent,  commonly 
called  constructive  notice,  is  n,ot  to  be  extended  (y). 

But  wherever  the  agent's  conduct  amounts  to  fraud,  it  is 
conceived  that  the  innocent  principal  who  takes  the  benefit 
of  the  agent's  fraudulent  act  is  civilly  responsible  for  the 
agent's  fraud  (s). 


or  note. 


It  would  seem,  on  general  principles,  that  the  payment  Gift,  httei' 
of  no  bill  of  exchange,  promissory  note  or  cheque,  given  by   '•'i'«-'!,  of  a  bill 
the  maker  or  acceptor  to  the  payee,  as  a  gift  infer  vivos,  can  '" 

be  enforced  by  action  at  the  suit  of  the  donee  against  the 
donor  (a).  Thus,  where  a  bill  of  exchange  was  accepted  by 
the  defendant,  as  a  present  to  the  payee,  who  indorsed  it  to 
the  plaintiff  for  a  small  sum  advanced  to  him,  Lord  Ellen- 
borough  held,  that  the  plaintiff  was  only  entitled  to  recover 
so  much  as  he  had  advanced  on  the  bill  {b).  The  effect  of 
a  gift  of  a  negotiable  instrument,  payable  to  bearer,  or 
indorsed  by  the  donor  in  blank,  should  seem  on  principle 
to  be  this.  As  between  the  donor  and  the  donee,  the  donor 
cannot  recover  the  bill  back  or  receive  the  amount  from 
prior  parties  (c),  but  the  donee  himself  cannot  sue  the  donor 
upon  it.  As  between  the  donee  and  the  other  prior  parties 
to  the  bill,  they  are  liable  to  him.  If  the  bill  be  not  trans- 
ferable, or  be  payable  to  order  and  not  indorsed,  it  is 
conceived  that  the  effect  of  the  gift  of  it  is  to  vest  the 
legal  property  in  the  paper  and  the  beneficial  interest  in 

(j;)  Wyllie  v.  Pollen.,  32  L.  J.,  948.     The  payee  of  a,  voluntary 

Ch.  782.  promissory  note   is    not    in  the 

(jy)  Ibid.  same  position  as  the  donee  of  a 

(z)  The  rule  of  the  civil  law  is  voluntary  bond.    Iii,  iv  M'liitukci; 

conceived  to  be  equally  the  rule  42  Ch.  D,  119  ;  57  L.  J.  :')27. 

otthe  English  lnw,"  Procurator  is  (b)  Xiish    v.   Broicii,    Chitty, 

scientiam  ct  iloliiiii  iioccir  dchrrc.  10th  ed.  'A  ;  and  see  Ilolliday  v. 

domino,  mi/iir  PMiponiii.i  dithitat  Atkinson,  ">  B.  &  C.  .")01  :  20  R.  R. 

■neqiw  mm  dithitanms."     Dig.  14,  299  ;  8  D.  i:  R.  163  ;   Bnstoii  v. 

4,  5.     See  Cornfoot  v.  Fowke,  6  Pnichctt ,  i  Tyrwh.   472  ;    1  C, 

M.  &  W.  373,  aiid  Udell  v  At  her-  JI.  &  R.  798  ;  3  Dowl.  472  ;  1  Gale, 

ton,  30  L.  J.,  Exch.  337,  where  33  ;  in  error,  2  C,  M.  &  R.  542  ; 

the  Court  were  equally  divided.  1   Gale,   250  ;   but  see  jUiliws  v. 

7  H.  &  N.  172;  Ei/n  v.  M'DoilvU,  Dawson,  5  Exch.  948. 

14  Ir.  0.  C.  Rep.  814.  OO  ^IHncs  v.  Dairsoii,  5  Exch. 

(«)  Milnes  V.  Dawson,  5  Exch.  948. 
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Nature  of  the 
consideration. 


Pre-existing 
debt. 


the  money  in  the  donee  {d)  ;  who,  however,  must  recover 
from  prior  parties  in  the  donor's  name. 

Valuable  consideration  for  a  bill  may  be  constituted  by 
any  consideration  sufficient  to  support  a  simple  contract : 
or  by  an  antecedent  debt  or  liability,  and  that  whether  the 
bill  be  payable  on  demand  or  at  a  future  time  ;  a  lien,  also, 
whether  arising  from  contract  or  from  implication  of  law, 
makes  the  holder  a  holder  for  value  pro  fanto.  Where 
value  has  at  any  time  been  given  for  a  bill,  the  holder  is  a 
holder  for  value  as  regards  the  acceptor  and  all  parties  to 
the  bill  prior  to  such  time.  It  may  suffice  to  observe  here, 
for  the  sake  of  the  unprofessional  reader,  that  a  considera- 
tion is,  in  general,  either  some  detriment  to  the  plaintilF, 
sustained  for  the  sake  or  at  the  instance  of  the  defendant, 
or  some  benefit  to  the  defendant  moving  from  plaintiff  (e). 
Natural  affection  is  not  a  sufficient  consideration  to  support 
a  simple  contract  (/). 

If  a  man  give  his  acceptance  to  another,  that  will  be 
a  good  consideration  for  a  promise,  or  for  another  bill 
or  acceptance,  though  such  first  acceptance  is,  after  all, 
unpaid (5').  And,  therefore,  cross  acceptances  for  mutual 
accommodation  are  respectively  considerations  for  each 
other  {h). 

A  pre-existing  debt  due  to  the  holder  of  a  negotiable 
instrument  is  a  good  consideration,  whether  the  instrument 
be  payable  on  demand  or  not,  as  much  as  is  a  fresh 
advance  (i).  This  had  been  doubted  nnless  the  bill  or  note 
were  payable  at  a  future  time,  in  which  case  the  holder 


((f)  See  Bartmi  v.  6ainn;-21 
L.  J.,  Exch.  390  ;  3  H.  Ac  N.  387, 
as  to  the  efEect  of  a  gift  of  a 
specialty. 

(e)  Code,  s.  27.  It  is  not 
necessary  that  the  consideration 
should  move  to  the  defendant 
personally ;  if  it  moves  to  a 
third  person,  by  his  desire  or 
acquiescence,  that  is  suifieient. 
Therefore,  the  debt  of  a  third 
person  is  a  good  consideration 
to  support  a  contract  on  a  bill 
payable  at  a  future  day.  Suweriy 
V.  Butcher,  2  C.  &  M.  368  ;  4 
Tyr.  320  ;  vide  post.  Past 
gratuitous  services  and  future 
services,  which  the  payee  was 
under  no  contract  to  render,  do 
not  form  a  sufficient  consideration 


for  a  note.  Itulsc  v.  Huhe,  17 
C,  B.  711.  Held  otherwise  in 
the  U.  S.  the  services  having 
in  fact  been  rendered  though 
under  no  promise,  Miller  v. 
M'^Kenzie,  47  Amer.  Eep.  85  ; 
the  principle  being  the  same  as 
in  Crcars  v.  Hunter,  infra,  p.  152. 

(/)  Holliday  v.  AtJiiiimm,  "> 
B.  &  C.  501  ;  29  E.  R.  299. 

((/)  Mose  V.  Sims,  1  B.  &  Ad. 
521. 

(A)  Cowley  v.  Dv/nlop,  7  T.  K. 
565  ;  Buoliler  v.  Suttiraitt,  3 
East,  72  ;  Rose  v.  Sims,  1  B.  &  Ad 
521. 

(/)  Code,  s.  27  (b).  Story  on 
Bills,  s.  192 ;  Curry  v.  Misa, 
L.  E.,  10  Ex.  153  ;  'jirZean  v. 
Clydesdale  Bank,  9  App.  Ca.  95. 
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would  be  in  the  same  situation  as  if  he  had  made  fresh 
advances  on  the  instrument  (/c)  ;  for  the  remedy  for  the 
previous  debt  is  suspended  till  maturity  of  the  bill  or 
note  (J). 

A  fluctuating  balance  may  form  a  consideration  for  a 
bill(ff2).  Where  a  banker's  acceptances  for  his  customer 
exceeded  the  cash  balance  in  his  hands,  and  accommodation 
acceptances  were  deposited  by  the  customer  veith  the  banker 
as  a  collateral  security,  it  was  held  that,  whenever  the 
acceptances  exceeded  the  cash  balance,  the  bankers  held 
the  collateral  bills  for  value  (»).  Where  bills  or  notes  are 
deposited  as  a  security  for  the  balance  of  an  account  current, 
the  successive  balances  form  a  shifting  consideration  for  the 
bill.  Thus,  where  A.  and  Co.,  bankers  in  the  country,  being 
pressed  by  the  plaintiffs  B.  and  Co.,  bankers  in  town,  to 
whom  they  are  indebted,  to  send  up  any  bills  that  they 
can  procure,  transmit  for  account  an  accommodation  bill 
accepted  by  the  defendant ;  when  the  bill  becomes  due  the 
balance  is  in  favour  of  A.  and  Co.,  but  the  bill  is  not  with- 
drawn, and  afterwards  the  balance  between  the  houses  turns 
considerably  in  favour  of  B.  and  Co.,  the  plaintiffs,  and 
is  so  when  A.  and  Co.  become  bankrupts,  B.  and  Co.  are 
entitled  to  recover  against  the  defendant,  the  accommodation 
acceptor  (o). 
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Kluctuatinfi; 
balance. 


(Ji)  See  Perc'iral  v.  Frampton, 
2  C,  M.  &  B.  180  ;  3  Dowl.  748  ; 
Foster  v.  Pearson,  1  C,  M.  &  R. 
849  ;  5  Tyr.  2.55 ;  but  see  Be  la 
Chaumette  v.  Banli  of  England, 
9  B.  &  C.  208  ;  32  E.  R.  643  ;  Yul- 
lance  v.  Siddel,  6  Ad.  &  E.  932  ;  2 
N.  &  P.  78  ;  Poirier  v.  Morrix, 
2  E.  &  B.  89  ;  see  In  re  C'areic, 
31  Beav.  89. 

(V)  In  America  the  judicial 
decisions  on  this  important  point 
vary  in  different  States.  But  the 
SUPEEME  COUKT  of  the  United 
States  has  gone  the  full  length  of 
holding  that  the  taker  of  a  note 
for  a  pre-existing  debt  has  all  the 
rights  of  a  holder  for  a  new  con- 
sideration. Swift  V.  Tyson,  16 
Peters,  1.  See  the  state  of  the 
American  authorities,  Byles  on 
Bills,  6th  Amer.  edition,  pp.  199 
et  seq. 

(»«)  Pease  v.  Hirst,  10  B.  &  C. 
122  ;  5  M.  &  By.  88  ;  3-1  R.  R.  343  ; 
Collenridgo   v.    FarqwJiarson,  1 


Stark.  259  ;  Miehards  v.  Maoey, 
14  M.  tV  W.  484  ;  and  for  a  bond, 
Heiuiilierv.  Wigg,  4  Q.  B.792;  and 
see  Cholinley  v.  JDarleg,  14  M.  &  W. 
344.  Prima  facie  the  considera- 
tion for  a  note  is  the  advance 
made  or  balance  due  at  the  time  ; 
and  if  the  payee  assert  that  it 
was  given  to  secure  a  fluctuating 
balance,  the  burden  of  proof  lies 
on  him.  Ju  re  Boys,  L.  B.,  10 
Eq.  467. 

(m)  Bosanquet  v.  Dudman,  \ 
Stark.  1  ;  and  see  Bolland  v. 
Bygrare,  1  R.&M.  271. 

(o)  Atwood  V.  Oroicdie,  1  Stark. 
483  ;  see  Woodroffe  v.  Ilayiw,  1 
Car.  &  Payne,  600.  A  banker  is 
now  generally  considered  to  be  a 
holder  for  value  when  a  negoti- 
able instrument  is  transferred  to 
him  by  his  customer,  McLean  v. 
Clydesdale  Banlt,  9  App.  Ca.  95, 
whatever  be  the  state  of  the 
customer's  account.  Ex  parte 
BicMale,  L.  R.,  19  Ch.  D.  409. 
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CHAPTER         A  subsisting  debt  due  from  a  third  person  is  a  good  con- 

^l-  sideration  for  a  bill  or  note  (p)  payable  at  a  future  day  ; 

Debt  of  a         and  so  is  a  debt  due  from  the  defendant  and  a  third  per- 

third  person,     son  (?).     If  the  debt  of  the  third  person  is  extinguished 

by  the  bill  or  note  being  taken  in  satisfaction,  there  is  a 

good  consideration,  though  the  instrument  be  payable  on 

demand. 

A  judgment         A  judgment  debt  is  a  good  consideration  for  a  note 
debt.  payable  at  a  future  day ;  for  it  imports  an  agreement  on 

the  part  of  the  judgment  creditor  to  suspend  proceedings 
on  the  judgment  till  the  maturity  of  the  note  (r). 

Compromise         The  compromise  of  a  claim,  though  really  unfounded  and 
of  a  claim.       believed  to  be  so  by  the  party  against  wliom  it  is  made, 
may  be  a  good  consideration  for  a  promissory  note  (s). 

Moral  obliga-        A  moral  obligation  is  in  general  insufficient,  but  may,  in 
tion.  some  cases,  be  a  consideration  for  a  bill  or  note,  as  where 


(j^)  Popiilewell   V.    ^y'i-Uoll,    I 
Stra.   264  ;   Coomhs    v.    Ini/raiii, 
i    D.    &   K.    211  ;    Sower'by    v. 
Butcher,  2  C.  &  M.  372 ;  -t  Tyr. 
320 ;  Garnet  v.  Clarke.  1 1  Mod. 
226  ;  Bidout  V.  Bridow,  1  C.  &  J. 
231  ;  1  Tyr.   84  ;  35   R.   R.  710  ; 
Wildersy.  Stevens,  1.5  L.  J.,  Exch. 
108  ;  15  M.  &  W.  208  ;  and  see 
Leehinere  v.  Fletcher,  1  C.  &  M. 
623  ;  Baiter  y.  Walker,  14  M.  &  W. 
465  ;  Walton  v.  Mascall,  14  L.  J., 
Exch.    54 ;  13    M.    &   W.    453  ; 
Cooh  V.  Long,  Car.  &  M.  510.    At 
least,  if  the  note  be  payable  at  a 
future   day,  for  then  the  note 
amounts  to  an  agreement  to  give 
time  to  the  original  debtor,  and 
that  indulgence  to  him  is  a  con- 
"sideration  tothe  maker.    Balfoiir 
K,  Sea  Fire  and  Life  Insurunce 
Company,  3   C.   B.,  N.   W.   300. 
Secus,  if  the  original  debtor  is 
dead  and  has  no  representative. 
Nelmn  v.  SerU,  4  M.  &  W.  795  ; 
reversing  Serle  v.  Waterwm'th,  4 
M.  &  W.  9  ;  6  Dowl.  684.     But 
if  the  note  be  payable  immedi- 
ately, it  is  conceived  that  the 
pre-existing  debt  of  a  stranger 
could  not   be    a    consideration, 
unless  it  were  taken  in  satisfac- 
tion, or  unless  credit  had  been 
given  to  the  original  debtor  at 


the  maker's   request.     Crofts   v. 
Beale,  11  C.  B.  172. 

(j)  Ileywood  v.  Watson,  4 
Bing.  496  ;  1  M.  &  P.  268. 

(r)  Baker  v.  Walker,  .  14 
M.  &  W.  465.  So  actual  for- 
bearance at  request  of  a  third 
party  to  sue,  though  no  promise 
binding  at  law  have  been  made 
not  to  sue,  may  be  a  good 
consideration  for  a  note  by  that 
third  party.  Crears  v.  Hunter, 
19  Q.  B.  D.  341,  Lindley,  L.J., 
distinguishing  Crofts  v.  Beale. 

(«)  Coolte  V.  Wright,  30  L.  J., 
Q.  B.  321  ;  Callisher  v.  Bischaffs- 
heim,  L.  R.,  5  Q.  B.  449  ;  39 
L.  J.  181.  Miles  V.  Neiv  Zealand 
Alford  Co.,  32  Ch.  D.  266; 
Kingsford  v.  Oxenden,  7  T.  L.  R. 
13.  In  a  recent  very  curious 
case  bonds  had  been  stolen  and 
subsequently  restored,  some  not 
being  identically  those  taken 
though  of  the  same  sort ;  it  was 
held  that  the  holders  must,  in  the 
absence  of  any  evidence  to  the 
contrary,  be  taken  to  have 
acquiesced  in  the  return  of  the 
bonds,  and  to  have  accepted 
them  in  satisfaction  of  their  civil 
right  to  compel  restoration  which 
existed  along  with  the  criminal 
process  for  punishing  the  thief, 
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there  once  existed  a  legal  liability,  though  it  may  have     CHAPTER 

been  barred  by  statute  (t).    "  Quisque  renunciare  potest  juri ^- 

pro  se  introducto.''''  Thus,  for  example,  where  a  bankrupt, 
after  his  bankruptcy,  gave  a  promissory  note  to  the  plaintiff, 
one  of  his  creditors,  for  part  of  his  debt,  it  was  held  that 
the  note  was  given  on  a  good  consideration  (t«).  And  a 
note  given  by  the  purchaser  of  an  estate  to  the  vendor  for 
the  purchase-money,  though  the  contract  be  void  by  the 
Statute  of  Frauds,  is  made  on  suiRcient  consideration  {x). 


consideration 
come  in  ques- 


Between  immediate  parties — that  is,  between  the  drawer  Cases  where 
and  acceptor,  between  the  payee  and  drawer,  between  the  more  than  one 

payee  and  maker  ot  a  note,  between  the  mdorsee  and  ^ 

indorser,  the  only  consideration  is  that  which  moved  from  tion7 
the  plaintiff  to  the  defendant,  and  the  absence  or  failure  of 
this  is  a  good  defence  to  an  action.  Thus,  where  a  bill  was 
drawn,  in  the  regular  course  of  trade,  and  delivered  to  the 
payee's  agent,  before  the  consideration  was  given,  and  the 
payee's  agent,  who  was  to  have  paid  the  consideration, 
failed,  the  payee  could  not  recover  against  the  drawer  {y). 
But,  between  remote  parties — for  example,  between  payee 
and  acceptor,  between  indorsee  and  acceptor,  between 
indorsee  and  remote  indorser,  two  distinct  considerations, 
at  least,  must  come  in  question :  first,  that  which  the 
defendant  received  for  his  liability ;  and,  secondly,  that 
which  the  plaintiff  gave  for  his  title.    An  action  between 

and    that    tliey   were    therefore  Esp.  117  ;  Astley  v.  Johitson,  29 

holders    for     a     valuable     con-  L.  J.,  Bxch.  161  ;  5  H.  &  N.  137, 

sideration  of  all  alike.     London.  where  it  was  held  that  a  promise 

and  County  JBanh  v.  London  and  to  give  consideration  in  money 

River  Plate  Banh,  2 1  Q.  B.  D.  at  a  specified  future  time  having 

535  ;  57  L.  J.  601.  been  broken,  parties  liable  on  the 

(f)  See  the  note  to  Weiinall  v.  bill  have  a  right  to   treat   the 

Adnry,  3  B.  &  P.  249  ;  6  E.  E.  780 ;  payment  of  money  as  the  con- 

Mastwood  y.Kenyon,  11  Ad.  &  E.  sideration,  and  not  the.promise  to 

438.  pay  It.    Jeffries  v.  Austen,  1  Stra. 

(«)  Tnieman  v.  Fenton,  Cowp.  674  ;  Jaehson  v.  Warioiok,  7  T.  E. 

544  :  and  see  Brix  v.  BralMnn,  1  121.     In  Munroe  v.  Bordier,  19 

Bing.  281  ;  8  Moore,  261.  L.  J.,  C.  P.,  133  ;  8  G.  B.  862,  it 

(«)  Jones  V.  Jones,  6  M.  &  W.  seems  to  be  held,  that  a  payee 

84.     Perhaps  this  case  may  be  who  takes  a  bill   hona  fide  for 

rested  on  another  ground.  value  from  a  person  to  whom  the 

A  majority  of  the    Court   of  drawer  had  entrusted  the  bill, 

Exchequer  have  held  that  a  bill  but  who  parts  with  it  against  his 

given  since   the   repeal    of    the  instructions,  acquires  a  title, 
usury    laws    to    repay    a    debt  Indeed,  a  payee,  when  he  is  a 

with  usurious  interest  contracted  third  person,  seems  to  have  the 

during  the  existence  of  the  usury  same  title  as  the  first  indorsee  of 

laws  is  binding.     Flight  v.  Jteed,  a  bill  payable  to  the  drawer's 

22  L.  J.,  Exch.  265  ;  1  H.  &  C.  708.  own  order.    Poi)-%er  v.  Morris,  2 

(y)  Puget  de  Bras  v.  Forles,  1  E.  i:  B.  89. 


154 


Consideration. 


CHAPTEK 
XI. 


remote  parties  will  not  fail  unless  there  be  absence  or 
failure  of  both  these  considerations  {z).  And  if  any  inter- 
mediate holder  between  the  defendant  and  the  plaintiff 
gave  value  for  the  bill,  that  intervening  consideration  will 
sustain  the  plaintiff's  title  {a). 

Thus  it  is  no  defence  to  an  action  by  an  indorsee  for 
value  against  an  acceptor,  that  the  acceptor  received  no 
value  (6).  Nor,  on  the  other  hand,  that  though  the 
acceptor  received  value,  the  indorsee  gave  none.  On  the 
same  principle,  if  the  acceptance  were  without  considera- 
tion, and  the  plaintiff,  the  indorsee,  knew  it,  he,  as  a 
general  rule,  can  recover  no  more  than  he  gave  for  the 
bill(e) ;  for,  suppose  the  bill  to  be  for  lOOZ.  and  that  the 
indorsee  gave  60L  for  it,  if  he  could  recover  100?.  from 
the  acceptor,  the  acceptor  having  recovered  that  sum  of 
the  drawer,  the  drawer  might  recover  back  40Z.  from  the 
indorsee  as  money  received  to  the  drawer's  use  (d). 

The  entire  failure  of  the  consideration  has  the  same 
effect  as  its  original  and  total  absence.  A.  appointed  B. 
his  executor  and  gave  him  a  promissory  note,  payable  on 
demand,  for  lOOZ.,  in  consideration  of  the  trouble  he  would 
have  in  the  office  of  executor  after  A.'s  death.  B.,  how- 
ever, died  first :  but  his  executors  brought  an  action  on 
the  note  against  A.  It  was  held,  that,  as  the  considera- 
tion for  the  note  had  totally  failed,  the  action  was  not 
maintainable  (e). 

Notice  of  It  is  no  defence  to  an  action  by  an  indorsee  for  value 

absence  of        against  an  accommodation  acceptor,  who  has  received  no 

consideratioti.  consideration,  that,  at  the  time  the  plaintiff  took  the  bill 

he  knew  the  defendant  had  received  no  value  (/) ;  unless. 


Failnre  of 
consideration. 


(z)  Solhwm  V.  Reynolds, 
2  Q.  B.  196 ;  'Thiedeniann  v. 
Goldschmidt,  1  De  G.,  F.  &  J.  4. 
In  Agra  and  Masterman's  Sanli, 
V.  Lcifiliton,  36  L.  J.,  Exch.  33 ; 
L.  E.,  2  Exch.  56,  an  equitable 
plea  stating  facts  amounting 
to  a  failure  of  both  these 
considerations  was  held  good. 

(a)  Hunter  v.  Wilson,  19  L.  J., 
Exch.  8  ;  4  Exch.  489.  Code,  s.  27. 

(i)  Collins  V.  Martin,  1  Bos.  & 
Pul.  651  ;  4  R.  E.  752. 

(c)  Wiffen  v.  Roierts,  1  Esp. 
261  ;  5  E.  E-.  737. 

(d)  Jones  v.  Hihhert,  2  Stark. 
304  ;  19  E.  E.  731.    These  obser- 


vations do  not  apply  to  an  accom- 
modation acceptance,  properly  so 
called. 

(«)  Solly  v.  Hhide,  2  C.  &  M. 
516  ;  6  C.  ■&  P.  316  ;  39  E.  E.  830  ; 
Wells  v.  HopUns,  5  M.  &  W.  7. 

(/)  Code,  s.  28.  Smit/tv.  Knox, 
3  Esp.  47  ;  Charles  v.  Marsden, 
1  Taunt.  224  ;  Fentum  v.  Pocoolie, 
5  Taunt.  193  ;  1  Marsh.  14  ;  Bank 
of  Ireland  t.  Beresfvrd,  6  Dow, 
237  ;  19  E.  E.  50  ;  and  see  Popple- 
well  V.  Wilson,  1  Stra.  264  ;  and 
Wiffen.  V.  RoheHs,  1  Esp.  261  ; 
5  K.  E.  737  ;  and  see  Jewell  v. 
Parr,  16  C.  B.  684  ;  36  L.  J.,  Ex. 
33  ;  L.  E.,  2  Ex.  56. 
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indeed,  the  plaintiff  took  it  of  a  person  who  held  it  for  a  CiHAPTER 

particular  purpose,  and  was  therefore  guilty  of  a  breach  of  ^- 

duty  in  transferring  it  to  the  plaintiff,  and  the  plaintiff,  at 
the  time  of  taking  it,  was  cognizant  of  the  circumstances  (ff). 

An  accommodation  bill  is  a  bill  to  which  the  accommo-  Accommod.'i- 
dating  party,  be  he  acceptor,  drawer,  or  indorser,  has  put  his  *'"."  ^'^^^'  "'^^'^* 
name,  without  consideration  (h),  for  the  purpose  of  benefiting  '^'  '^" 
or  accommodating  some  other  party,  who  desires  to  raise 
money  on  it  and  is  to  provide  for  the  bill  when  due  («). 

A  party  who  procures  another  to  lend  his  acceptance.   Liability  of 
thereby  engages  either  himself  to  take  up  the  bill,  or  else  party  accom- 
within  a  reasonable  time  before  the  bill  becomes  due  to  "^o'l^t^'- 
provide  the  accommodation  acceptor  with  funds  for  so 
doing,  or,  lastly,  to  indemnify  the  accommodation  acceptor 
against  the  consequences  of  non-payment  (k).    And,  there- 
fore, where  the  drawer  of  a  bill,  accepted  for  his  accom- 
modation, a  week  before  the  bill  became  due,  handed  over 
bank  notes  to  the  accommodation  acceptor,  it  was  held  that 
he  could  not  himself  revoke  this  payment,  and  theretbre 
that  his  bankruptcy  before  the  bill  became  due  did  not 
amount  to  a  revocation  (/). 

The  effect  of  indorsing  or  otherwise  transferring  an 
overdue  accommodation  bill,  will  be  further  considered 
hereafter  in  the  Chapter  on  Transfek. 

Where  a  defendant  can  insist  on  a  total  want  of  con-  Partial 
sideration   as  a  defence,  he  may  also  set  up  its  partial  absence  or 
absence  or  failure,  as  an  answer  p-o  tanio.    Thus  in  an  yo'^"[^e°.atioii 
action  by  the  di-awer  of  a  bill  for  19?.  5s.,  payable  to  his 
own  order,  against  the  acceptor,  it  appearing  that  the  bill 
was  accepted,  for  value  as  to  lOZ.,  and  as  an  accommodation 
.to  the  plaintiff  as  to  the  residue.  Lord  EUenborough  held, 
"  that  although  with  respect  to  third  persons  the  amount 


(g)  If  a  message  be  sent  com- 
prising facts,  the  communication 
of  which  would  impvign  the  title 
to  a  bill,  there  is  no  presumption 
that  the  message  was  delivered  ; 
its  delivery  must  be  proved.  MUl- 
(lU'ton  V.  Earned,  4  Exch.  241. 
See  the  Chapter  on  Xkansper. 

(/()  Code,  s.  28.  As  to  his 
remedy  for  the  costs  of  an  action 
brought  against  him,  see  pogt, 
Chapter  on  Action. 

(i)  Bills  drawn  specifically  the 
one   against   the  other,  for    the 


same  amount,  are  not  in  this 
sense  accommodation  bills.  See 
the  Chapter  on  Bankruptcy. 
Bmraen  v.  Benton,  9  Q.  B.  843  ; 
10  L.  J.,  Q.  B.  353;  see  also 
King  V.  Phillips,  12  M.  &  W. 
70.i. 

(/■)  Reynolds  v.  Doyle,  1  M.  & 
G.  753  ;  2  Scott,  N.  R.  45. 

(0  Yates  V.  Hoj)pe,  9  C.  B.  541. 
Had  the  payment  been  a  fraudu- 
lent preference,  it  would  of  couree 
have  been  otherwise. 
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CHAPTEll     of  the  bill  might  be  19?.  5s.,  yet  as  between  these  parties  it 
^^-  was  an  acceptance  to  the  amount  of  lOl.  on]y  "  (m). 

Formerly  the  money  as  to  which  the  consideration  fails 
must  have  been  a  specific  ascertained  amount,  for  the  jury 
could  not,  in  an  action  on  a  bill  or  note,  assess  by  way  of 
set-off  the  damages  arising  from  a  breach  of  contract,  and 
the  defendant  was  left  tohis  cross  action  ;  but  now  unliqui- 
dated damages  may  be  set  up  in  a  counter-claim  (n).  Drawer 
against  the  acceptor  of  a  bill :  the  plaintiff  agreed  to  let  a 
house  to  the  defendant  for  twenty-one  years,  and  in  con- 
sideration of  500/.,  to  be  paid  by  three  bills,  to  be  drawn 
by  the  plaintiff  and  accepted  by  the  defendant,  agreed  to 
execute  a  lease  for  that  term.  The  bill  in  question,  and 
two  others,  were  drawn  and  accepted  accordingly,  and  the 
defendant  was  immediately  let  into  possession  ;  but  the 
plaintiff  refused  to  execute  the  lease.  It  was  argued, 
therefore,  that  the  consideration  had  failed.  But  Lord 
Ellen  borough,  and  afterwards  the  Court,  on  a  motion  for 
a  new  trial,  held,  that  it  was  no  defence  to  the  action  that 
the  defendant  was  bound  to  pay  the  bills  and  might  have 
his  remedy  on  the  agreement  for  non-execution  of  the 
lease  (o).  Where  the  consideration  for  an  acceptance  was 
goods  sold,  and  the  vendor  forcibly  retook  possession,  the 
consideration  was  held  not  to  have  failed  (  p).  So,  where  a 
bill  or  note  is  given  for  goods  sold,  or  work  done,  the  price, 
amount,  and  quality  of  the  goods,  or  work,  cannot  be  disputed 
in  an  action  on  the  bill  {q).  So,  where  work  had  been  done  by 
the  plaintiff  for  the  defendant,  for  which  the  plaintiff  charged 
the  defendant  63?.,  and  the  defendant  paid  the  plaintiff  43/. 
in  money,  and  gave  him  a  bill  for  the  remaining  20?. ;  it  is 
no  defence  to  an  action  by  the  plaintiff  against  the  defendant 
,  on  the  bill  that  the  work  done  was  not  worth  43/.  (r). 

Qn:)  Darnell    v.    WilUaiiis,    2  .520;  J/«)i«  v.ie«f,10B.&C.877  ;* 

Stark.  166  ;  19  R.  R.  694  ;  JBarber  Gmi.t  v.  Welchman,  16  East,  207; 

V. Bac7i7iouse,T?eake,  61:  Clarhev.  Oaffv.  Browne,  5  Price,  297  ;  19 

Lazarus,  3  M.  &  0. 167  ;  2  Scott,  R.  R.  621. 

N.  K.  391  ;  Agra  and  Mastentiaii s  Q))  Stejihem  v.  Wilkinson,   2 

Bank  V.  Leighton,  36  L.  J.,  Ex.  B.  &  Ad.  320  ;  see  also  Jon£S  v. 

33  ;  L.  R.,  2  Ex.  56.  Jones,  6  M.  &  W.  84  ;  and  Lomas 

(ri)  Ords.  XIX.  it.  2  and  3.  v.  Bradshaw,  19  L.  J.,  C.  P.  273  ; 

Though  this  may  be  a  good  de-  9  C.  B.  620. 

fence  either  wholly  or  pro  tanto  (j)  liorgan  v.  Richardson,  7 

between  the  immediate  parties,  it  East,  482,  n. ;  3  Smith,  487  ;  10 

can  hardly  be  available  against  a  E.  R.  624,  n.  ;  Tye  v.  Gioynne,  2 

holder  in  due  course.      Code^  s.  Camp.  346 ;   Obbard  v.  Betham, 

38  (2).  1  M.  &  M.  483  ;  Warnch  v.  Nairn, 

(p)  Moggeridge    v.    Jones,    14  10  Exch.  762. 

East,  486  ;  3  Camp.  38  ;  Spiller  v.  (;■)  Tricky  v.  Larne,  6  M.  &  "W. 

Westlake,  2  B.  &  Ad.  1.5.5  ;  36  R.  R.  278. 
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And  where  the   amount   for  which   the  consideration     chapter 
failed  was  unliquidated,  a  bill  in  equity  for  an  injunction  to  ^ii. 

restrain  an  action  on  the  bill  of  exchange  and  for  an  account 
could  not  be  maintained  (s). 

Fraud  is  an  artifice  to  deceive  and  injure.  fraud. 

Fraud  avoids  every  contract  and  every  acb.  "  Fraud," 
says  the  Lord  Chief  Baron,  "cuts  down  "everything.  The 
law  sets  itself  against  fraud  to  the  extent  of  breaking 
through  almost  evei'y  rule,  sacrificing  every  maxim,  getting 
rid  of  every  ground  of  opposition.  The  law  so  abhors  fraud 
that  it  will  not  allow  technical  difficulties  of  any  kind  to 
interfere  to  prevent  the  success  of  justice  and  truth  (0- 

If  the  consideration  for  a  bill  can  be  shown  to  be  vitiated 
by  fraud,  of  which  the  defendant  was  ignorant  when  he 
gave  the  bill,  and,  if  the  defendant  has  derived  no  benefit 
from  the  contract,  but  has  elected  to  repudiate  it  as  soon  as 
he  knew  of  the  fraud,  he  has  a  defence  to  an  action  on  the 
bill  at  the  suit  of  the  party  to  whom  he  gave  it  («)■  Defen- 
dant gave  plaintiff  a  promissory  note  for  some  pictures.  It 
was  proposed  to  prove  that  the  sum  for  which  the  note 
was  given  infinitely  exceeded  the  value  of  the  pictures. 
Lord  EUenborough— "I  will  not  admit  the  evidence  for  the 
purpose  of  reducing  the  damages,  by  showing  that  the 
pictures  were  of  an  inferior  value  ;  but,  if  you  can,  by  the 
inadequacy  of  the  value,  and  other  circumstances,  prove 
fraud  on  the  part  of  the  plaintiff,  so  as  to  show  that  there 
was  no  contract  at  all,  the  evidence  will  be  admissible  :  if  it 
fall  short  of  that,  it  will  be  unavailing  "  (x).  So,  if  a  horse 
is  T\'arranted,  a  cheque  is  given,  and  the  horse  turn  out 
unsound,  the  breach  of  the  warranty  is  no  answer  to  an 
action  on  the  cheque  ;  but  if  the  seller  knew  of  the  unsound- 
ness, there  is  fraud ;  there  was  no  contract,  and  no  action 
lies  on  the  cheque,  at  the  suit  of  the  seller  {y),  if  the  horse 
be  tendered  back.  So,  if  by  fraudulent  representations  a 
man  induces  another  to  give  him  for  a  business  more  than 
it  is  worth,  and  take  a  bill  in  payment,  he  cannot  recover 
on  the  bill  {s).  So,  where  the  plaintiff  had  distrained  goods 
of  the  defendant  on  the  premises  of  the  plaintiff's  tenant, 
and  the  defendant,  to  get  rid  of  the  distress,  accepted  the 

(*)   Oleimie  v.  Imrie,  3  Y.  &  C.  51.     But  it  is  conceived  that  this 

436.  ruling;  is  wrong  if  the  defendant 

(i)  Rogers  v.  Hudley,  82  L.  J.,  kept  the  picture. 

Exch.  248.  hi)  Lewis  v.  Cosgrave,  2  Taunt. 

00  JUilU  T.  Oddy,  2  C,  M.  &  2. 

B.  103.  (z)  Arclwi-  V.  Bamford,  3  Stark. 

(a;)  Solomany.  Turner,  1  Stark.  175. 
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Fraud  at 
election. 


CHAPTER     bill  in  question,  it  appearing  that  there  was  no  rent  due  ab 
^^-  the  time  of  the  distress,  Best,  J.,  left  it  to  the  jury  to  say, 

whether  the  plaintiff  had  not  falsely  represented  to  the 
defendant  that  tlie  rent  was  due,  in  order  to  induce  him  to 
give  his  acceptance,  and  that,  if  so,  the  acceptance  was 
fraudulently  obtained,  and  the  defendant  was  entitled  to 
a  verdict  (a). 

Bat  where  the  defendant  insists  on  the  fraud  as  a  defence, 
he  must  altogetljer  repudiate  the  contract,  and  retain  no 
benefit  under  it  (h). 

Bills  and  Equally  unavailing  is  the  instrument,  if  it  were  given  in 

ofthivd  *™""^  ^^'^^^  °^  ^^^''"'^  persons. 

persons.  *^"  insolvent  proposed  to  compound  with  his  creditors, 

but  the  plaintiff's,  being  creditors,  refused  to  execute  the 
deed  of  composition,  unless  the  insolvent  gave  them  a 
promissory  note  for  the  residue  of  his  debt  to  them.  He 
accordingly  did  so  without  the  knowledge  of  the  other 
creditors,  and  the  plaintiflTs  and  the  rest  of  the  creditors 
then  signed  the  composition  deed.  The  note  was  held  void, 
as  a  fraud  on  the  other  creditors  {e).  But  if  the  insolvent 
pay  the  bill  or  note  when  due  to  the  holder,  he  cannot 
recover  back  frotn  the  creditor  the  money  so  paid  {d).  And 
the  note  is  equally  void,  if  given,  not  by  the  insolvent,  but 
by  a  third  person.  So,  the  note  being  given  with  a  fraudu- 
lent intention,  would  have  been  void,  though  the  composi- 
tion had  never  been  effected  (e).  And  any  better  security 
than  the  other  creditors  have,  though  for  the  same  amount, 
if  taken  without  their  knowledge,  is  void  as  a  fraud  on 
them.  "  The  real  question  is,"  says  Le  Blanc,  J.,  "whether 
one  creditor  be  put  in  a  better  situation  than  he  stipulated 
for  with  the  other  creditors,  and  it  is  immaterial  whether 
that  be  done  by  receiving  more  money,  or  that  which  is 
meant  to  procure  him  more  money,  namely,  a  better  security 
for  the  same  sum  "  (/). 


(a)  6rewv.Be.van,  3  Stark.  134. 

(J)  Archer  v.  Samford,  supra  ; 
Lawton  v.  Elmore,  27  L.  J.,  Exch. 
141  ;  Bawes  v.  Harness,  L.  R.,  10 
C.  P.  166  ;  Clarlrn  v.  Diiaon,  E., 
B.  &  E.  148.  A  contract  obtained 
by  fraud  is  voidable  at  the  option 
of  the  party  injured,  provided  the 
other  party  can  be  remitted  to  his 
former  state.  Vrquhairt  v.  Mao- 
phei'son,  L.  R.,  3  App.  Ca.  831.  . 

(c)  Cocksliottv.  Bennett,  2T.R. 
763  ;  1  R.  R.  617  ;  Knight  v.  Hunt, 


.5  Ring.  432  ;  3  M.  &  P.  18  ;  30  R.  R. 
692  ;  Bryant  v.  Christie,  1  Stark. 
329  ;  and  see  Toolfv.  Tuch,  4  Bing. 
224  ;  13  Moore,  435. 

(A)  Wilson  V.  Raij,  10  Ad.  &  E. 
82  ;  2  Per.  &  Dav.  253,  over- 
i-uling  Turner  v.  Hoole,  1  D.  & 
R.,  N.  P.  C.  27. 

(e)  Wells  V.  Girling,  1  Brod. 
&  B.  447  ;  3  Moore,  79. 

(/)  Zeioester  v.  Mose,  4  East, 
372,  overruling  Feise  v.  Randall, 
6  T.  R.  146. 
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In  these  cases   the  creditor  and  the  insolvent,  though     CHAPTER 
"pariicipes  criminis,"   are  not  "in  pari  delicto."     It  is  ^f- 

oppression  on  one  side  and  submission  on  the  other.  "  It 
can  never,"  says  Lord  Ellenborough,  "  be  par  delictum  when 
one  holds  the  rod  and  the  other  bows  to  it "  (</). 

A  compounding  creditor  cannot  split  his  demand,  and 
compound  for  part,  and  afterwards  sue  for  the  residue, 
unless  he  acquaint  the  other  creditors  with  his  proceeding. 
Therefore,  where  the  plaintiff  held  two  bills  drawn  by  the 
insolvent, both  due,onefor  400Z.,  theother  forl56^.  19s.  10^. ; 
and  expecting  that  the  acceptor  would  pay  the  first,  inserted 
in  the  schedule  attached  to  the  composition  deed  the  amount 
of  the  second  only  as  his  debt,  it  was  decided  that  he  could 
not  afterwards  sue  the  insolvent  on  the  first  bill  (h).  So, 
if  the  agreement  of  composition  contain  a  stipulation  that 
all  securities  shall  be  given  up,  if  the  compounding  creditor 
holds  bills  drawn  by  the  defendant  and  accepted  by  a  third 
person,  and  he  afterwards  receives  the  amount  of  these 
bills  from  the  acceptor,  he  must  refund  the  money  to  the 
insolvent  («').  But  he  may  retain  money  so  received,  if  the 
agreement  of  composition  contained  no  stipulation  for  the 
surrender  of  securities  (/<;).  A  creditor  who  holds  a  bill, 
and  accepts  a  composition,  impliedly  engages  that  the  bill  is 
in  his  own  hands.  If,  therefore,  an  indorsee  of  the  bill 
afterwards  compels  the  compounding  debtor  to  pay  the 
bill,  the  latter  may  recover  the  amount  from  the  compound- 
ing creditor  as  money  paid  to  his  use  {I),  unless  the  debtor 
made  the  payment  voluntarily  to  a  holder  who  was  -a  mere 
agent  of  the  original  creditor,  and  known  by  the  debtor  to 
be  so  (m).  If  the  creditors  of  an  insolvent  compound  with 
him,  and  take  notes  of  hand  for  the  amount  of  their 
respective  compositions,  and  one  creditor,  in  addition  to  his 
note  of  hand,  frandulently  and  clandestinely  take  a  further 
security,  his  dealing  with    the    insolvent   is    one    entire 

0?)  Smith  V.  (?(#,  6  M.  &  S.  160  ;  M.  &  Sel.  423  ;  16  R.  R.  516  ;  and 

18  R.  R.  340  ;  Smith  v.  Bromley,  2  see  Ilohner  v.  Viiier,  1  Esp.  132  ; 

Doug. 695,697; Atkinson\.Denhy,  Cecil Y.Plalstow,  1  Anst.202.  Not 

30  L.  J.,  Exch.  361  ;  31  L.  J.  362,  so  where  debtor  omits  bill  from 

in  error.     The  money  paid  at  the  schedule.   Bui-elot  v.  Mills,  L.  R., 

time  may  be  recovered  back.  But  1  Q.  B.  104. 

if  a  bill  be  given  afterwards  and  ((')  Stoch  v.  Mowsoii,  1  B.  &  P. 

voluntarily  paid,  it  has  been  held  286. 

that  the   money  cannot   be  re-  (*,)  Thomas  v.  Courtnay,  1  B.  & 

covered  back.      Wilson  v.  Ray,  Aid.  1. 

10  Ad.  &  E.  82.  (0  Hawley  v.  Seterley,  6  M.  & 

(Ji)  Brittenv.  ITughes,  o  Bing.  G.  221. 

460;  3   M.  &  P.  77,  overruling,  (»»)  Gibson  y.B mice,  aM..kG. 

perhaps  Payler  v.  Homersham,  4  399. 
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CHAPTBll 
XI. 


Where  a  party 
who  has  been 
defrauded 
must  pay  a 
bill  or  note 
signed  by  him 
without  con- 
sideration. 


CONSIDEKA- 
TIOSS 

ILLEGAL  AT 
COMMON 
LAW. 


transaction,  and  he  cannot  recover,  even  on  the  promissory 
note  (m). 

So,  if  a  man  becomes  surety  for  another  for  the  price  of 
goods — as,  for  example,  by  joining  him  in  a  joint  and 
several  note,  and  the  party  to  whom  the  surety  is  respon- 
sible conceals  from  him  a  stipulation  for  an  additional  sum, 
which  it  is  secretly  agreed  between  himself  and  the  prin- 
cipal that  the  principal  shall  pay  in  liquidation  of  an  old 
debt,  that  is  a  fraud  on  the  surety,  and  releases  him  from 
his  engagement  (o). 

But  where  a  fraud  has  been  practised  on  the  maker  or 
acceptor,  an  indorsee  for  value  without  notice  may,  never- 
theless, recover  against  him.  Thus,  we  have  seen  that 
though  a  partner  fraudulently  use  the  names  of  his  co-part- 
ners, they  will  all  be  bound  to  pay  an  innocent  indorsee  {p). 
So,  in  an  action  by  the  indorsee  against  the  maker  of  a 
note  thirteen  years  old,  the  defendant  obtained  a  rule  nisi 
to  set  aside  a  judgment  by  default,  on  an  affidavit  that  he 
the  defendant  was  swindled  out  of  the  note.  An  affidavit 
being  made  on  the  other  side,  that  the  plaintiff  took  the 
note  honafide,  and  gave  a  valuable  consideration  for  it,  the 
Court  held,  that,  Iwtvever  improperly  it  might  have  been 
obtained,  a  third  person  who  took  it  fairly  and  gave  a 
consideration  for  it,  was  entitled  to  recover,  and  they  dis- 
charged the  rule  (q).  A.,  by  false  representations,  induced 
B.  to  sign  his  name  to  a  blank  stamped  paper,  which  A. 
afterwards  secretly  filled  up  as  a  promissory  note  for  lOOZ., 
and  induced  C.  to  advance  him  100?.  upon  it.  A.  was 
indicted  for  defrauding  0.  Held,  that  C.  had  his  remedy 
against  B.  on  the  note,  and  that  tlie  fraud,  therefore,  not 
being  upon  C,  btit  upon  B.,  the  indictment  was  not  sustained 
by  the  evidence  (r). 

The  consideration  given  for  a  bill  or  note  must  not  be 
illegal.  It  is  said,  that  the  test  whether  a  contract  be 
contaminated  with  an  illegal  transaction  is  this :  Does 
the  plaintiff  require  any  aid  from  the  illegal  transaction 
to  establish  his  case  ?  (s).      Considerations  or  contracts 


(n)  Howden  v.  JSaigli,  11  Ad. 
&  E.  1033  ;  and  see  In  re  Oi-oss,  4 
De  G.  &  S.  364. 

(n)  Pidcocli  V.  Bisluij),  3  B.  & 
C.  605  ;  5  D.  &  R.  505  ;  27  R.  R. 
430.  See  these  questions  more 
fully  discussed  in  the  Chapter  on 
Principal  and  Sukety. 

(y)  Pabtnbeship,  ante,  p.  54. 


(j)  Morris  v.  Lee,  2  Ld.  Raym. 
1396  ;  1  Sti-a.  629  ;  Bayley,  6th 
ed.  509 ;  Thiedemann  v.  6old- 
schiiiidt,  1  De  G.,  F.  &  J.  4. 

(»•)  R.  V.  Beeett,  Bury  Summer 
Assizes,  1829,  coram  Garrow,  B. 

(«)  Simpson  V.  Bloss,  7  Taunt. 
246;  2  Marsh,  542;  17  R.  R. 
509. 
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are  illegal,    either,    first,   at   common  law  ;    or,  secondly, 
by  statute  (t). 

Considerations  illegal  at  common  law  are  the  following  : — 
First,  such  as  violate  the  rules  of  reliffion  or  morality. 
Though  the  law  does  not  pretend  to  enforce  religious  or 
moral  obligations  as  such,  yet  it  seizes  every  opportunity 
of  coimtenancing  them :  and,  therefore,  will  not  assist  a 
man  whose  claim  for  redress  is  founded  on  their  violation. 
"  Ex  turpi  causa  non  m-itur  actio."  "  Justice,"  says  Lord 
Mansfield,  "must  be  drawn  from  pure  fountains." 

Thus,  for  example,  a  bond  or  note  given  in  consideration 
of  future  illicit  cohabitation  is  void,  but  past  cohabitation 
is  not  an  illegal  consideration  so  as  to  avoid  a  deed,  though 
it  is  not  suiEclent  to  support  a  promise  (u).  So  the  rent  of 
lodgings,  knowingly  let  for  the  purpose  of  prostitution,  is 
an  illegal  consideration  (x).  A  wager  as  to  the  sex  of  a 
third  person  is  illegal,  because  it  tends  to  indecent  evidence, 
to  injure  the  feelings  of  the  individual,  and  disturb  the 
peace  of  society  (y).  So  a  wager  as  to  whether  an  unmarried 
woman  has  borne,  or  would  have,  a  child  (s).  And  any  bill 
or  note  founded  on  such  illegal  considerations  would  be  void. 

The  second  sort  of  agreements,  illegal  at  common  law,  are 
such  as  contravene  public  policy. 

If  it  be  merely  doubtful  whether  an  agreement  be  at 
variance  with  the  public  interest,  it  is  not  void  ;  it  must 
be  clearly  and  indubitably  in  contravention  of  public 
policy  (a).  A  contract  in  general  restraint  of  trade,  as, 
not  to  carry  on  a  particular  business  anywhere  in  England, 
is  illegal  and  void ;  though  an  agreement  not  to  trade 
within  a  specific  distance  of  a  particular  place,  or  not  with 
certain  customers,  is  good  (5),  although  unlimited  in  point  of 


CHAPTER 
XI. 

Immoral. 


In  contraven- 
tion of  public 
policy. 


(t)  The  reader  must  not  expect 
a  complete  enumeration  of  all  the 
illegal  considerations  affecting  a 
contract,  but  only  such  as  are  of 
most  frequent  occurrence,  or  use- 
ful as  illustrating  some  principle. 

(m)  JBinnington  v.  Wnllace,  4  B. 
&  Aid.  651  ;  GihsoH  v.  DicMe,  i 
M.  &  Sel.  463  ;  16  E.  E.  363  ;  Ki/e 
V.  3Iosely,  6  B.  &  C.  133  ;  9  D.  &  E. 
165  ;  30  E.  E.  266  ;  Beaunnnit  v. 
Reeve,  15  L.  J.,  Q.B.  141  ;  8  Q.  B. 
483. 

(je)  Oirardy  v.  Rich/trdaun,  1 
Esp.  13  ;  Hoivard  v.  Hodges,  Selw. 
N.  P.  7th  ed.  68. 

B.B.E. 


(y)  Da  Costa  v.  Jones,  Cowp. 
729. 

(jT)  Ditchbiirit  V.  Goldsmith,  4 
Camp.  ir)2. 

(a)  Richardson  v.  Mellish,  2 
Bing.  229  ;  9  Moore,  435  ;  27  E.  E. 
603. 

(J)  Co.  Litt.  206  b,  n.  1  ;  Bmi- 
loeliew.  Blacldoioe,  2  Saund.  156, 
n.  1  ;  Mitchel  v.  Rmiiwlds,  1  P. 
Wms.  181  ;  10  Mod.  130  ;  Daris  v. 
Mason,  5  T.  E.  118  ;  2  E.  E.  562  ; 
Ward  V.  Byrne,  5  M.  &  W.  548  ; 
Tallis  V.  Tallis,  1  E.  &  B.  391. 
Where  the  covenant  is  not  to  carry 
on  business  within  two  districts, 

11 
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CHAPTER     time  (c).    A  contract  in  general  restraint  of  marriage  is 
^^-  void  {d),  as  a  bond  given  by  a  widow  conditional  for  the  pay- 

ment of  a  sum  of  money  if  she  should  marry  again  («) .  And 
it  makes  no  diflference  that  the  restraint  is  only  for  a  limited 
period,  as,  for  six  years  (/).  An  undertaking  for  reward  to 
procure  a  marriage  between  two  parties  is  void  {g).  A  contract 
tending  to  the  injury  of  the  revenue,  by  evading  or  violating 
the  customs  and  excise  laws,  is  illegal  Qi).  But  if  a  trader 
sell  goods  with  the  mere  knowledge  that  the  purchaser 
intends  to  make  an  illegal  use  of  them,  without  in  any  way 
lending  his  aid  to  the  effectuation  of  the  unlawful  purpose, 
he  may  sustain  an  action  on  the  contract  («).  Considera- 
tions impeding  the  course  of  public  justice,  as,  dropping  a 
criminal  prosecution  for  a  felony  or  a  public  misdemeanor, 
or  suppressing  evidence,  are  illegal  considerations  Qc).  But 
it  has  been  held  that  compounding  a  private  misdemeanor 
is  a  good  consideration  for  a  note  (J).  A  wager  on  the 
result  of  a  criminal  prosecution  is  illegal  {m).  A  note, 
given  after  conviction  to  the  prosecutor,  for  the  expenses  of 
the  prosecution,  the  amount  of  which  is  settled  by  the 
Court,  is  legal  (w).  So,  though  the  particulars  of  the 
arrangement  are  not  communicated  to  the  Court,  and 
sanctioned  by  them  (o).  And  the  substitution  of  a  good 
bill  for  a  forged  one,  at  the  instance  of  the  forger,  if 
unaccompanied  with  any  stipulation  to  stiile  a  prosecution 
for  forgery,  is  not  illegal  (p).     Contracts  respecting  the 

one  small  and  reasonable,  and  the  Fallows  v.  Taylor,  7  T.  E.  475  ; 

other  large  and  unreasonable,  it  Edgconibe  v.  Rodd,  5  East,  294  ;  7 

is  divisible.    See  Mallaiiy.  May,  R.  R.  700.   Merely  refraining  from 

11  M.  &  W.  6.53  ;  Green  v.  Price,  prosecuting,   on  taking    from  a 

13  M.  &  W.  695  ;  Price  v.  Green,  defaulting  debtor  a  bill  indorsed 

16  M.  &  W.  346.  by  him,  is  not  necessarily  com- 

(c)  Pembertoti  v.  Vauglian,  12  pounding,  Fluwa-  v.  Sadler,  L.R., 

<}.  B.  87  ;  Sainter  v.  Fergnson,  7  9  Q.  B.  6.  83  ;  and  the  indorsee 

C.  B.  716.  could  recover  against  an  acceptor 

((?)  Lovie    V.    Peers,   4    Burr.  for  value,  even  if  it  were  so,  ibid. 

2225.  C.  A.,  10  Q.  B.  D.  573. 

((i)  Baltery.Wliite,2\exn.2\o.  (l)  Drage  v.  IVberson,  2  Esp. 

(/)  Hartley  v.  Jtloe,  10  East,  643  ;  and  see  Coppoch  v.  Bower, 

22  ;  10  R.  E.  228.  4  M.  &  W.  361. 

(Sf)  Hall  V.  Potter,  3  Lev.  411;  (w)  Evaiis  v.  Jones,  5  M.  &  W. 

Roberts  v.  Roberts,  3  P.  Wms.  66;  77. 

Com.  Dig.  Chancery,  3  Z.  8.  Qi)  JBeeley    v.    Wiugfeld,   11 

(K)  Biggs  v.  Lawrence,  3  T.  R.  Bast,  46  ;  10  R.  R.  431 ';'  see  Keir 

454  ;  1  R.  R.  740  ;  Vandyclt  v.  v.  Leman,  9  Q.  B.  .394. 

Hewitt,  1  East,  79  :  5  R.  R.  516  ;  (o)  Kirk  v.  Strichwoiid,  4  B. 

Taylor 'V.  Orowland  GasCompany,  &  Ad.  421  ;  1  N.  &  M.  275  ;  and 

10  Exch.  293.  see  Baiter  v.  Townsliend,  1  Moore, 

(0  Hodgson^.  Temj>le,5  Taunt.  120  ;  18  E.  R.  521. 

181  ;  14  R.  R.  738.  (^)  Wallace  v.  Hardaere,   1 

00  Nerot  V.  Wallace,  3  T.  R.  1 7 ;  Camp.  45  ;  10  R.  B.  629. 
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Bale  of  public  offices  are  for  the  most  part  void  at  common     CHApteb 
]aw(5'),  as  well  as  by  statute.     Any  contract  tending  to  Cl- 

eanse a  neglect  of  duty  in  a  public  officer  is  illegal.  Thus, 
though  the  6  Geo.  2,  c.  31,  authorizes  parish  officers  to  take 
security  from  the  putative  father  of  a  bastard  child  to 
indemnify  the  parish,  it  is  not  lawful  for  them  to  take  an 
absolute  promissory  note  for  a  sum  certain,  and  such  a  note 
is  void.  "  It  is  a  shocking  consideration,"  observes  Lord 
Ellenborough,  "  that  by  means  of  such  a  security  as  this, 
the  parish  officers,  who  have  a  public  duty  imposed  upon 
them  to  take  care  that  the  father  shall  make  a  proper  pro- 
vision for  the  maintenance  of  the  child,  acquire  an  interest 
that  the  child  should  live  as  short  a  time  as  possible  (r). 
Contracts  with  a  public  enemy  are  illegal ;  and  a  bill 
drawn  by  an  alien  enemy  on  his  debtor  here,  and  indorsed 
to  the  plaintiff,  a  British  subject  resident  in  the  hostile 
country,  cannot  be  recovered  on,  though  the  plaintiff  do 
not  sue  till  the  return  of  peace,  and  though  he  were  resi- 
dent at  the  time  of  taking  the  bill  in  the  hostile  country  (s). 
But  where  a  British  prisoner  in  France  drew  a  bill  on  an 
English  subject,  and  indorsed  it  to  the  plaintiff,  then  an 
alien  enemy,  it  was  held,  that  after  the  return  of  peace  the 
plaintiff  might  recover  (J).  And  a  bill  drawn  by  a  British 
prisoner,  in  favour  of  an  alien  enemy,  cannot  be  enforced 
by  the  payee.  But  by  the  Naturalization  Act,  1870 
(33  Vict.  c.  14),  aliens  can  hold  both  real  and  personal 
property. 

Among  the  considerations   now  or  formerly  illegal  by  consideea- 

TIONS 

ILLEGAL  BY 
STATUTE. 


Usury. 


statute  are  the  following 

1.  Usury.  Tlie  English  statutes  on  this  subject  are 
repealed.  The  decisions  on  them,  however,  are  still  not 
unimportant  with  a  view  to  general  principles.  Moreover, 
usury  laws  exi^it  in  the  United  States  and  in  almost  all 
foreign  countries.  In  France  and  Holland  they  have  been 
repealed,  but  re-enacted. 

2.  Gaming  considerations.    The  old  statute  16  Car.  2,  Gaming. 
c.  7,  avoided  all  securities,  tvritten  or  oral,  given  to  secure 

any  sum  of  money  exceeding  lOOZ.  lost  at  play(M).  And 
the  9  Anne,  c.  14,  expressly  avoided  all  tvritten  contracts 
for  any  sum  of  money  won  at  play,,  or  by  betting  at  play, 

(a)  UielMrdmu  v.  Mellhh,  2  (t)  jLntoine    v.    3/orshead,    6 

■Bing.    229  ;    9   Moore,  433  ;    27  Taunt.  237  ;    1  Marsh.  558  ;    16 

B.  E.  603.  R.  R.  610. 

(»•)   Cole  V.  Guwe);(>  East;  110.  (u)  See  Bentineh  v.  Coniwp,  5 

(*)    WUlUun    V.    Pattewn,    7  Q.  B.  693. 
Taunt.  440  ;  18  R.  R.  525. 
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CHAPTER  or  lent  for  playing  or  betting  {x)  ;  and  by  subjecting  to  the 
^^-  animadversion  of  criminal  justice  all  winnings  above  Idl., 

it  impliedly  avoided  all  contracts  to  enforce  them  also  {y). 

Both  acts  avoided  judgments  for  gaming  debts,  but  the 
judgments  to  which  they  refer  are  voluntary  judgments 
given  by  the  loser,  and  not  judgments  obtained  by  an 
adverse  action  (2). 

Any  game,  whether  of  skill  or  chance,  was  within  the 
acts (a). 

But  both  these  acts  are  now  repealed  by  the  8  &  9  Vict. 
c.  109,  s.  15,  except  so  much  of  the  statute  of  Anne  as  was 
altered  by  the  5  &  6  Will.  4,  c.  41. 

The  statute  8  &  9  Vict.  c.  109,  makes  cheating  at  play 
an  offence  indictable  as  obtaining  money  under  false  pre- 
tences (J).  It  further  makes  all  gaming  contracts,  written 
or  oral,  null  and  void  (c). 

By  the  Gaming  Act  [1892],  55  Vict.  c.  9,  any  promise 
express  or  implied  to  repay  a  third  party  money  paid  in 
respect  of  a  gambling  transaction  void  under  the  8  &  9 
Vict.,  or  any  fee  or  commission,  is  null  and  void,  and  no 
action  lies  (d). 

Money  lent  to  play  at  any  illegal  game  cannot  be  recovered 
back  by  the  lender.  "  This  principle,"  says  Lord  Abinger, 
"  was  not  for  the  first  time  laid  down  in  Caiman  v.  Bryce, 
but  that  case  finally  settled  that  the  repayment  of  money 
lent  for  the  express  purposfe  of  accomplishing  an  illegal 
object  cannot  be  enforced  "  (e). 

To  discuss  in  detail  the  complicated  provisions  of  the 
gaming  acts,  and  the  minute  distinctions  which  arise  on 
them,  would  be  to  wander  from  the  main  subject. 

(«)  See  also  12  Geo.  2,  c.  28,  See  further,  on  the  construction 

and  18  Geo.  2,  c.  34.  of  the  act.  Parsons  v.  Alexander, 

(y)  Sect.   5  ;   see  Daintree  v.  24  L.  J.,  Q.  B.  277  ;  5  E.  &  B. 

HntcUnson,    10    M.  &    W.  85  :  263  ;  Coomies  v.  DiiUe,  L.  E.,  1 

ApplegaHh  v.  Colley,  10  M.  &  W.  Exch.  218  ;  Beeston  v.  Beeston.  1 , 

723.  Ex.    Div.    13  ;   distinguished  in 

(z)  Lane     v.     Chapman,     11  jSiggi'nsony.Simpsnn,2C.'P.'Dv!. 

Ad.  &  B.  966  ;  3  P.  &  D.  668  ;  77 ;  Dwiijle  v.  liiggs,  2  Ex.  Div. 

afSrmed  in  error,  ibid.  980.  422.     Hence,  if  the  transaction* 

(a)  Sigell  v.  Jelh,  3  Stark.  1.  fall  within    8    &    9    Vict,   any 

(V)  Sect.  17.                     (  indorsee  for  value  can  recover,. 

(e)  Sect.  18.    But  not  illegal  but  if    under    5   &   6    Will.    4 

in  the  sense  of  criminal,  or  in  only  an  innocent  one.    Lilly  v. 

such  a  sense  as  to  impose'on  the  Ranhm,  56  L.  J.,  Q.  B.  248. 

subsequent  holder  of  a  negotiable  (S)  Cariiey  v.  Plimmer,  [1897], 

instrument    the     obligation     of  1  Q.  B.  634. 

proving    the    consideration     he  (e)  Cannanw.Bryee,%'&.!s,AlA. 

himself  gave.     Fitelt  v.  Jones,  24  179  ;  22  R.  E.  342  ;  M'Kinnell  v. 

L.  J.,  Q.  B.  293  ;  5  E.  &  B.  238.  RoUnson,  3  M.  &  W.  434. 
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Horse-races,  though  legahzed  by  13  Geo.  2,  c.  19,  and 
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18   Geo.  2,  c.  34,  were  within  the  former  acts  against  

gaming  (/).     But  a  bet  under  IQl.,  on  a  legal  horse-race,  Horse-racing, 
was  valid  {g) ;    though  a  bill  or  note  given  to  secure  it 
would  have  been  void  (A).    But  if  the  horse-race  be  for 
a  sum  less  than  50/.  («),  or  above  50?.,  but  not  a  contest 
between  horses  running  on  the  turf,  the  bet  was  void  (/c). 

A  bill  of  exchange  or  note  given  for  a  gaming  debt  was  Innocent 
formerly  void,  even  in  the  hands  of  an  innocent  indorsee  indorsee, 
for  value,  as  against  the  party  losing  at  play  ;  but  as 
against  other  parties  it  was,  and  still  is,  valid.  Thus,  if 
a  bill  were  accepted,  or  a  note  made,  for  a  gaming  debt, 
no  party  could  charge  the  acceptor  or  maker  {I)  ;  but  the 
drawer  and  indorser  were  and  are  nevertheless  liable  (m). 

The  same  rule  of  law  applied  to  bills  or  notes  given  for 
the  ransom  of  captured  ships  or  cargoes  (ra)  ;  to  bills  or 
notes  given  by  a  bankrupt  to  his  creditor  to  induce  him 
to  sign  the  bankrupt's  certificate  (o).  In  all  these  cases, 
as  well  as  in  the  case  of  usury,  the  acts  of  parliament 
avoiding  bills  or  notes,  so  far  as  they  make  the  instruments 
absolutely  void,  are  repealed  by  the  5  &  6  Will.  4,  c.  41, 
s.  1  ip).  This  statute  enacts,  that  in  these  cases  bills  or 
notes  which  would  otherwise  have  been  void,  shall  only  be 
taken  to  have  been  given  for  an  illegal  consideration  (§■). 
The  effect  of  the  enactment  is  conceived  to  be,  that  they 
are  good  in  the  hands  of  an  innocent  indorsee  for  value 
against  all  parties  (r). 


(/)  Goodhiiru  v.  Marleij,  2 
Stra.  1159  ;  Clayton  v.  Jennings, 
2  W.  Bl.  706  ;  Blaxton  v.  Pije 
2  Wils.  309  ;  SUllUo  v.  Theed, 
7  Bing.  405  ;  5  M.  &  P.  303  ;  33 
E.  E.  522  ;  Woolf  v.  Hamilton, 
[1898]  2  Q.  B.  337. 

Qj')  M'Alister  v.  Iladen  2 
Camp.  438. 

(A)  9  Anne,  c.  14,  s.  1. 

(i)  Johmon  v.  Bann,  4  T.  R.  1 ; 
2  R.  R.  309. 

(Ji)  Ximciies  v.  Jacques,  6  T.  R. 
499  ;  Wlialley  v.  Pajot,  2  B.  &  P. 
51  ;  see  now  3  &  4  Vict.  c.  5 
(which  repeals  13  Geo.  2,  c.  19), 
and  8  &  9  Vict.  c.  109. 

(I)  Bomyer  v.  Bampton,  2 
Stra.  1115  ;  ShilUto  v.  Theed,  7 
Bing.  405  ;  5  M.  &  P.  303  ;  33 
B.  R.  522. 

(ot)  Ibid. ;  Edwards  v.  Dkh,  4 
B.  &  Aid.  212  ;  23  E.  R.  255. 


(«)  45  Geo.  3,  c.  72,  s.  17. 

(o)  12  &  13  Vict.  c.  100,  s.  202  ; 
Wiggins  v.  Bjiad,  13  C.  B.,  N.  S. 
220  ;  or  not  to  oppose  the  order 
for  discharge,  24  &  25  Vict.  c. 
134,  s.  166. 

(^)  This  statute  is  preserved 
in  force  by  8  &  9  Vict.  c.  109, 
s.  15,  the  efiect  of  which  seems  to 
be,  that  a  winner  of  stakes  may 
recover,  though  a  promissory  note 
,for  the  amount  would  be  void. 
BaUy  V.  Marriott,  17  L.  J.,  C.  P. 
215;  5  C.  B.  818. 

(//)  As  to  the  effect  of  this 
enactment,  see  Edmunds  v. 
droves,  2  M.  &  W.  642.  Both 
sections  of  the  statute  are  pro- 
spective. Hitclicoclt,  V.  Way,  2 
N.  &  P.  72;  6  Ad.  &  El. 
943 ;  Hum])lireys  v.  Earl  of 
Waldegrare,  6  M.  &  W.  622. 

()•)  Hay  V.  Arjll-ng,  16  Q.  B. 
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New  security. 


Stock- 
jobbing. 


The  second  section  of  this  statute  enacts,  that  if  a  loser 
at  play  gives  a  negotiable  instrument,  void  under  the  acts 
against  gaming,  and  pays  the  transferee,  he  may  recover 
back  the  money  so  paid  from  the  person  to  whom  he 
originally  gave  the  bill  or  note  (s). 

Even  under  the  old  law  a  renewed  security  was  good,  if 
given  to  an  innocent  indorsee  before  the  bill  fell  due  (t). 

3.  Stock-jobbing.  The  Stock-Jobbing  Act  was  the  7 
Geo.  2,  c.  8,  made  perpetual  by  10  Geo.  2,  c.  8,  but  now 
both  statutes  are  repealed  by  the  23  &  24  Vict.  c.  28  (m). 
The  principal  provisions  of  the  first-mentioned  statute  were 
as  follow  {x)  : — 

(1.)  Putting  upon  stock  was  prohibited  ;  that  is,  a  contract 
to  pay  or  receive  a  certain  sum  of  money  for  the  liberty  to 
deliver  or  not  to  deliver,  or  to  accept  or  refuse  a  certain 
quantity  of  stock  at  a  fixed  price  on  a  given  day.  Such  a 
contract  was  declared  void,  the  money  paid  was  made 
recoverable,  and  both  parties  were  subject  to  the  penalty  of 
500/.,  unless  the  money  paid  were  recovered  or  refunded. 

(2.)  The  payment  of  money,  instead  of  delivering  or 
receiving  stock,  subjected  to  the  penalty  of  100?. 

(3.)  It  was  supposed  that  contracts  to  buy  or  sell  stock, 
of  which  the  seller  was  not  at  the  time  possessed,  subjected 
both  parties  to  the  penalty  of  500?.  But  such  contracts 
were  afterwards  held  to  be  legal  (y). 

It  was  formerly  held,  that  money  expended  by  another 
person  in  settling  a  stock-jobber's  differences  for  him,  or 

(h)  Quaere,  whether  some  cases 
of  gaming  in  stock  may  not  have 
been  within  9  Anne,  c.  14,  and 
be  not  now  within  8  &  9  Vict, 
c.  109.  See  Thaclwr  v.  Hardy, 
4  Q.  B.  D.685  ;  In,  re  Giei-e,  [1899] 
1  Q.  B.  794.  Money  deposited 
as  "  cover  "  may  be  recovered. 
Universal  Stock  H-rcJiant/e  v. 
Stravlian,  [1896]  Ap.  Ca.  166  ;  JE» 
parte  Wand,  [1898]  2  Q.  B.  383. 

(iB)  Transactions  in  foreign 
stoclc  were  not  within  this  statute, 
Henderson  v.  Bise,  3  Stark.  158  ; 
Wells  V.  PoHei;  2  Bing.  N.  C. 
723  ;  Oakley  v.  Rit/by,  2  Bing. 
N.  C.  732  ;  nor  railway  shares, 
Hewitt  T.  Priee,  4  M.  &  G.  355  ; 
Williams  v.  Trye,  18  Beav.  366. 

(2/)  Moitimer  v.  M'Callan.  7 
M.  &  W.  20  ;  affirmed,.  9  M.  &  W. 
636. 


423.  See  FiteJi  v.  Jones,  5 
E.  &  B.  238.  But  see  Goldsmid 
T.  Hampton,  5  C.  B.,  N.  S.  94. 
In  the  case  of  a  bankrupt  it  was 
expressly  so  enacted,  24  &  25 
Vict.  c.  134,  s.  166. 

(«)  But  it  was  no  defence  to  an 
action  against  an  acceptor  that 
the  bill  was  given  for  bets  on 
horse  races,  made  by  the  drawer 
as  his  agent,  and  paid  without  his 
request.  Oulds  v.  Harrismi,  10 
Exch.  572.  And  see  the  recent 
case  of  Read  v.  Atidersmi,  13 
Q.  B.  D.  779,  which  now  would 
fall  within  the  act  of  1892.  In 
Crawley  v.  White,  78  L.  T.  N.  S. 
167,  the  learned  Judge  held  the 
facts  not  to  come  within  the  5  &  6 
Will.  4,  c.  41,  s.  2. 

(t)  George  v.  Stanley,  4  Taunt. 
683. 
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money  lent  him  to  settle  them  with,  could  be  recovered  (s).  CHAPTER 
But  it  was  afterwards  settled,  that  as  the  fifth  section  of  ^^- 
the  act  7  Geo.  2,  c.  8,  prohibited  expressly  the  payment  of 
money  for  the  arrangement  of  differences,  a  person  paying 
differences  for  another,  or  lending  him  money  to  pay  them 
himself,  advanced  money  for  an  illegal  purpose,  and  could 
not  recover  it  back  {a). 

The  following  cases  relating  to  bills  were  decided  on 
this  statute  : — The  defendant  employed  a  broker  {b),  to  pay 
differences  for  him,  and  after  they  were  settled  a  dispute 
arose  between  them  as  to  the  amount  of  money  so  paid  by 
the  broker.  The  case  was  referred  to  the  plaintiff  and  three 
other  arbitrators,  who  awarded  the  sum  of  306/.  12s.  Qd.  to 
be  due  from  the  defendant  to  his  broker.  The  broker  then 
drew  on  the  defendant  for  1007.,  part  of  this  sum  ;  the 
defendant  accepted  the  bill,  and  the  broker  indorsed  it  to 
the  plaintiff.  It  was  held  that  the  bill  was  void  as  between 
the  broker  and  the  defendant,  and  the  plaintiff  having  been 
an  arbitrator,  had  notice  of  the  Illegal  consideration,  and 
stood  in  the  same  situation  as  the  broker  (c).  Where  a 
broker  had  settled  differences  for  his  principal  in  omnium, 
had  taken  his  principal's  acceptance  for  the  amount,  and 
indorsed  the  bill  when  overdue,  it  was  held,  first,  that 
jobbing  in  omnium  was  within  the  act ;  secondly,  that  the 
bill  was  void  in  the  hands  of  the  broker ;  and  thirdly,  that 
having  been  indorsed  when  overdue,  it  was  also  void  in  the 
hands  of  the  indorsee,  as  against  the  acceptor  {d).  A  stock- 
jobber gave  his  broker  a  promissory  note  for  differences  paid 
for  him  by  his  broker,  and  the  broker  indorsed  it  overdue  to 
the  plaintiffs.  The  plaintiffs  threatened  to  sue  the  defen- 
dants upon  the  note,  but  they  consented  to  give  up  the 
note,  and  take  the  defendants'  bond  instead,  knowing,  at 
the  time  they  took  the  bond,  that  the  note  had  been  given 
on  an  illegal  consideration.  Held,  that  they  could  not 
originally  have  recovered  upon  the  note,  nor  afterwards 
upon  the  bond  (e).    Where  a  man  gave  his  acceptance  for 

(i)  Faihney  v.  Reynovs,  i  Burr.  mayor  .and  aldermen.    For  the 

2069  ;  Pet7-e  v.  Hannay,  3  T.  E.  condition  of  the  bond  given  by 

418.  brokers,  and  the  oath  taken  by 

(a)  Cannan  t.  Bryoe,  3  B.  &  them,  see  Kemhle  t.  Atkins,  Holt, 

Aid.  179 ;  22  R.  R.  342;  M'Kmiwll  N.  P.  C.  427  :  17  R.  R.  658. 

T.  RoUmon,  3  M.  &  W.  434.  (c)  Steers  v.  Ashley,  6  T.  R.  61 ; 

(J)  Stockbrokers  are  within  the  1  Esp.  166. 

statutes  6  Anne,  c.  16,  s.  4,  and  (d)  Brown  v.  Turner,  7  T.  R. 

57  Geo.  3,  c.  40,  Clarke  v.  JPowell,  630  ;  2  Esp.  631. 

4  B.  &  Ad.  846  ;  1  N.  &  M.  492,  (e)  Amory  v.    Merryweather, 

by  which  brokers  are  prohibited  2  B.  &  C.  573  ;  4  D.  &  R.  86  ;  26 

under  a  penalty  from  acting  in  E.  R.  467. 
London  without  admission  by  the 
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differences  owiDg  from  himself  to  the  drawer,  and  the 
drawer  indorsed  the  bill  for  value  without  notice,  it  was 
held  that  the  indorsee  might  recover  against  the  drawer  (/). 
And  as  the  statute  did  not  expressly  avoid  securities  given 
for  differences,  it  sliould  seem,  the  indorsee  might  have 
recovered  against  the  acceptor  (_</).  "Where  a  man  sold 
stock  of  which  he  was  not  possessed,  and  afterwards  bought 
it  and  transferred  it  to  the  vendee,  he  might,  notwithstand- 
ing the  statute,  maintain  an  action  for  the  price  (A).  This 
act  was  to  be  construed  strictly  («). 


Other  con- 
siderations 
illegal  by 
statute. 


Besides  the  cases  which  have  been  mentioned,  there  are 
many  other  instances  of  securities  expressly  avoided  by 
the  legislature :  as,  gaming  policies  on  ships  or  lives  {¥)  ; 
sale  of  an  office  {I)  ;  a  stipulation  with  a  sheriff  for  ease  or 
favour  (m)  ;  a  security  whereby  a  creditor  of  a  bankrupt 
who  has  proved  his  debt  is  to  receive  more  than  others  (w)  ; 
or  to  receive  anything  for  signing  the  bankrupt's  certifi- 
cate (o)  ;  or  for  not  opposing  the  order  for  his  discharge  {p)  ; 
a  security  given  by  a  man  for  a  debt  from  which  he  has 
been  discharged  by  the  Insolvent  Debtors'  Act  (£).  And  to 
these  (except  where  the  statute  (r)  gives  a  title  to  a  holder 
for  value  without  notiL-e),  the  same  general  rules  apply  as  to 
securities  given  for  a  gaming  debt,  before  that  statute. 

Many  cases  there  are,  also,  in  which,  though  the  trans- 
action is  prohibited  by  the  legislature,  the  security  is  not 
expressly  avoided.  In  such  instances,  the  bill  is  void  in 
the  hands  of  parties  to  the  illegal  transaction,  or  cogni- 
zant thereof,  but  not  in  the  hands  of  a  bond,  fide  vaAoYSQ^ 
for  value,  before  the   bill   is  due,  without  notice  of  the 


(/)  Day  V.  StuaH,  6  Bing. 
109  ;  3  M.  &  P.  334. 

(^)  See  Mr.  J.  Holroyd's  obser- 
vations in  Bnniffhtvii  v.  Manches- 
ter Water  Works  Company,  3 
B.  &  Aid.  10  ;  22  R.  R.  278.  ' 

(Ji)  Mortimer  v.  M'CaUan,  7 
M.  &  W.  20 ;  affirmed,  9  M.  &  W. 
636. 

(J)  WelU  V.  Porter,  2  Bing. 
N.  C.  730  ;  Hewitt  v.  Price,  i 
M.  &  G.  35.i. 

(/;)  19  Geo.  2,  c.  37 ;  U  Geo.  3, 
c.  48. 

(0  5  &  6  Edw.  6,  u.  16  ;  49 
Geo.  3,  c.  126  ;  53  Geo.  3,  c.  129. 

(m)  23  Hen.  6,  c.  9. 

(»)  12  &  13  Vict.  c.  106,  s.  268  ; 
Hose  V.  Main,  1  Bing.  N.  C.  357  ; 


1  Scott,  127  ;  BaiU  v.  Holding, 
1  M.  &  W.  159. 

00  12  &  13  Vict.  c.  106, 
s.  202  ;  Birch  v.  Jerds,  3  C.  &  P. 
379;  Ta:ylor  y.  WiUon,.?)  Exch. 
251  ;  Hanhey  v.  Cohb,  1  Q.  B. 
490  ;  Smith  v.  Saltxman,  9  Exch. 
235. 

ip)  24  &  25  Vict.  c.  134, 
s.  166. 

(?)  Evatis  V.  Williams,  1  C.  & 
M.  30  ;  3  Tyrw.  266  ;  AilOey  V; 
Killlclt,  5  M.  &  W.  509  ;  and  see 
Kernot  v.  Pittii,  2  E.  &  B.  421 ; 
Humphreys  v.  Williiu/,  32  L.  J., 
Ex.  33  ;  1  Hurl.  &  Coit.  7. 

(?■)  5  &  6  Will.  4,  c.  41,  s.  1  ; 
24  &  25  Vict.  c.  134,  s.  166. 
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illegality  (s).    The  24  Geo.  2,  c.  40,  s.  12,  prohibits  persons     CHAPTER 

from   recovering   a  debt  incurred  by   sale   of  spirituous  ^1- 

liquors,  in  less  quantities  than  of  the  value  of  20s. ;  and, 

where  part  of  the  consideration  for  a  bill  was  for  spirituous 

liquors,  within  the  statute,  and  part  for  money  lent,  the 

bill  was  wholly  void  in  the  hands  of  the  payee  (t).    But 

where  the  defendant  was  indebted  to  the  plaintiff  for  board 

and  lodging,  and  for  spirituous  liquors  in  quantities  of  less 

value  than  20s.,  and  having  made  the  plaintiff  several 

unappropriated  payments,  gave  a  promissory  note  for  the 

balance,  it  was  held  that  the  plaintiff  might  appropriate 

these  payments   to    the    discharge  of  his  demands   for 

spirituous  liquors,  and  that  the  consideration  of  the  note 

being   thus  purged   of  those   items,  the  plaintiff  might 

recover  on  the  note  (li). 

So  a  bill  of  exchange  accepted  to  secure  payment  of 
money  taken  at  the  doors  of  an  unlicensed  theatre,  is 
void  (x)  in  the  hands  of  the  payee,  who  knew  the  theatre  to 
be  unlicensed.  Therefore,  also,  as  the  statute  57  Geo.  3, 
c.  99,  prohibits  spiritual  persons  from  trading,  it  was  held, 
that  a  joint-stock  banking  company,  in  which  a  beneficed 
clergyman  held  shares,  could  not  sue  as  indorsee  on  a  bill 
of  exchange  (y).  In  consequence  of  this  decision,  an  act  of 
parliament,  1  Vict.  c.  10  (continued  by  4  Vict.  c.  14),  was 
passed  to  obviate  the  inconvenience. 

But  a  note  given  for  the  amount  of  an  attorney's  bill  not 
delivered  pursuant  to  6  &  7  Vict.  c.  73,  is  good  (s). 

So  where  a  member  of  a  company  not  registered,  and 
therefore  illegal  under  25  &  26  Vict.  c.  89,  s.  4,  had  given 
a  promissory  note  to  secure  advances  for  the  purposes  of 
the  company  made  to  him  by  it,  it  was  held  that  the  con- 
sideration for  the  note  being  vitiated  by  illegality,  it  could 
not  be  enforced  (a). 

(.«)  Wijat  V.    Bulmei;    2   Esp.  Rob.  100  ;  5  C.  &  P.  19  ;  38  R.  R. 

538.      See,  too,  BegUe  v.  Levi,  1  788.    The  24  Geo.  2,  c.  40,  s.  12,  is 

C.  &  J.  180.            '  partially  repealed  by  the  25  &  26 

(f)  Scott  V.  Gillmore,  8  Taunt.  Vict.  c.  38,  as  to  spirituous  liquors 

226;  12R.  R.  641.    QuEere  tamen,  consumed  elsewhere  than  on  the 

see   Crookshank  v.  Rose,  1  M.  &  premises  where  sold. 

Rob.   100;    5    C.   &   P.   19  ;   38  (so)  Be  BegmU\.  Armistead,Vi 

R.  R.  788.     Where  two  sorts  of  Bing.  107  ;  3  M.  &  P.  511  ;  38 

spirits  had  been  supplied  at  one  R.  R.  406. 

time,  the   amount  of   each  sort  (y)  Hull  v.  Franklin,  3  M.  & 

being  under  20*.,   but  of    both  W.  259  ;  1  Har.  &  W.  8. 

together  above  20s.,  it  was  held  (z)  Jeffreys  v.  Evans,  14  M.  & 

that  the  value  of  Ijoth  was  re-  W.  210. 

coverable.     Owens  v.  Porter,  4  C.  (a)  As  between  those  parties, 

&  P.  367.  Jennings  v.  Hammond,  L.  R.,  9 

(u)  Croohshanlt  v.  Bsse,  1  M.  &  Q.  B.  D.  225 ;  nor  by  a  subsequent 
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Eemedy  of 
agent  against 
principal. 

Notice  of 
fraudulent  or 
■  illegal  con- 
sideration. 

Illegality  of 

consideration 

when 

judgment 

recovered. 


Illegality  of 
part  of  the 
consideration. 


Kenewal  of 
bill  given  on 
illegal  con- 
sideration. 


An  agent  employed  to  make  an  illegal  contract,  and  dis- 
charging at  the  request  of  his  principal  a  claim  thereon, 
could  recover  against  his  principal  (b). 

It  is  no  defence  that  the  plaintiff  being  a  transferee  of  a 
bill  or  note  had  notice  of  a  fraudulent  or  illegal  considera- 
tion, if  he  can  deduce  title  from  a  prior  party  not  shown  to 
have  had  any  such  notice  (e). 

A  judgment  recovered  by  default  will  not  be  set  aside, 
on  the  ground  of  illegality  in  the  consideration,  unless  the 
defendant  can  affect  the  plaintiff  with  knowledge  of  that 
fact ;  but  the  Court  has  permitted  him  to  try  that  in  an 
issue  (d). 

If  part  of  the  consideration  of  a  bill  or  note  be  fraudulent 
or  illegal,  the  instrument  is  vitiated  altogether  (e).  Where 
the  parties  have  woven  a  web  of  fraud  or  wrong,  it  is  said 
to  be  no  part  of  the  duty  of  Courts  of  Justice  to  unravel 
the  threads. 

If  a  bill  originally  given  upon  an  illegal  consideration  be 
rent  wed,  the  renewed  bill  is  also  void  (/),  unless  the  amount 
be  reduced  by  excluding  so  much  of  the  consideration  for 
the  original  bill  as  was  illegal  {g). 

And  if  a  bill  or  note  be  originally  without  any  considera- 
tion, and  be  given  up,   another  bill  between  the  same 


indorsee  without  value  and  with 
notice,  being  a  trustee  for  the 
company,  SItaw  v.  Bensoii,  11 
Q.  13.  D:  563.  But  see  Peat  v. 
Fowler,  55  L.  J.,  Q.  B.  271. 

(J)  KnigM\.  Camherg;  same  v. 
Fitek,  15  C.  B.  5iS2  and  566  ;  24 
L.  J.  121  and  122  ;  Mosewarm  v. 
Billing,  15  C.  B.,  N.  S.  316  ;  33 
L.  J.  55.  But  a  gaming  contract 
such  as  was  this  being  now  void 
under  8  &  9  Vict.  c.  109,  see  In  iv 
Giere,  [1899]  1  Q.  B.  794,  the 
Gaming  Act  [1892]  would  bar 
the  action. 

(c)Masters  v.  Ibberson,  18  L.  J., 
C.  P.  348  ;  8  C.  B.  100.  Code, 
s.  29  (3). 

((Q  Gem-gey.  Stanley,  4  Taunt. 
683 ;  Davison  v.  Franldin,  1  B. 
&  Ad.  142  ;  35  E.  E.  255. 

(fi)  RoMnson  v.  Bland,  2  Burr. 
1077  ;  Scott  V.  Gilhmre,  3  Taunt. 
226 ;  12  E.  R.  641 ;  a-oolishanh  v. 


Bme,  5  Car.  &  P.  19  ;  1 M.  &  Bob. 
100 ;  38  E.  E.  788  ;  Story  on  Pro- 
missory Notes,  s.  190 ;  Williams 
V.  Bulnurre,  33  L.  J.,  Chanc.  461  \ 
Leund  v.  Griiiiwade,  39  Ch.  D. 
605  ;  57  L.  J.  125. 

(/)  Chapman  v.  Black,  2  B.  & 
Aid.  588  ;  21  E.  E.  407  ;  Wynne  v. 
Callander,  1  Buss.  293  ;  Preston 
V.  Jackson,  2  Stark.  237. 

Of')  Ibid. ;  and  see  Siibner  v. 
Richardson,  Bayley,  6th  ed.  527. 
In  some  cases,  where  there  has 
been  a  change  of  parties,  the 
defendant  must  plead  the  whole 
agi'eement  on  which  the  renewed 
bill  was  given.  Boulton  v.  Cogh- 
Idn,  1  Bing.  N.  C.  640.  In  others, 
where  the  parties  are  the  same,  it 
is  sufficient  to  plead  the  illegality 
attaching  to  the  original  biU, 
without  mentioning  the  substitu- 
tion. Say  v.  Aylinq,  20  L.  J., 
Q.  B.  171  ;  16  Q.  B.  423. 
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parties  being  substituted  for  it,  the  giving  up  the  first  bill    CHAPTER 
is  no  consideration  for  the  second,  and  both  alike  are  ^^- 

incapable  for  want  of  consideration  of  being  enforced  between 
the  immediate  parties,  though  it  would  be  otherwise  at  the 
suit  of  a  holder  in  due  course  (h). 

(A)  Smdliall  v.  Bigg,  11  C.  B.  v.  Zagury,  8  Taunt.  lU  ;  19  R.  E. 

481.    A  substituted  biU  or  note  476  ;  but  see  Flight  v.  Head,  32 

is  in  general  held  under  the  same  L.  J.,  Ex.  265  ;  1  H.  &  C.  703. 
title  as  the  one  it  replaces.     Lee 
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Division  of  the  Subject 
What  Bills  and  Notes 

ABE  TbANSI'BRABLE 

Effect  of  Indorsemetit  of 
Bill  or  Note  not  Negoti- 
able      .         .         .         . 

Subsequent  insertion  of 
Words  Order  or  Bearer  . 

Modes  of  Transfer 

What  is  required  in  an  In- 
dorsement 

May  be  on  an  Allonge  or  on 
a  Copy  .... 

Mtist  be  of  entire  Bill  or 
Note      .... 

By  a  Plurality  of  Holders . 

Mis-spelt  payee  or  In- 
dorsee   .... 

Presumption  as  to  Time  of . 

Blank  Indorsement    . 

Special  Indorsement  . 

Conversion  of  Blank 
Special . 

Delivery  necessary 

Requisites   to  a  valid 
livery    . 
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Contract 
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By  indorsement  sans  re- 
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By  Agreement  . 

By  converting  blank  into 
special  Indorsement 
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In  examining  the  subject  of  the  transfer  of  bills  and 
notes,  let  us  consider,  first,  what  bills  are  transferable ; 
secondly,  the  modes  of  transfer ;  thirdly,  the  nature  and 
extent  of  an  indorser's  liability  ;  fourthly,  the  rights  of  an 
indorsee  ;  fifthly,  the  liability  of  a  person  transferring  by 
delivery  ;  sixthly,  the  rights  of  a  transferee  by  delivery ; 
seventhly,  transfer  under  peculiar  circumstances  ;  eighthly 
and  lastly,  when  the  Court  will  restrain  a  transfer. 


GHAPTEE 
XII. 

Division  of 
the  subject. 


First,  as  to  what  bills  or  notes  are  transferable.  All 
bills,  cheques,  or  notes  are  negotiable,  and,  as  it  should 
seem,  even  without  the  words  "  order  or  bearer,"  unless 
they  contain  words  prohibiting  transfer,  or  indicating  an 
intention  that  they  should  not  be  transferable.  No  precise 
form  of  words  is  given  in  the  Code  to  constitute  a  restrictive 
drawing  (save  in  the  case  of  cheques),  but  words  are  given 
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that  form  a  restrictive  indorsement,  s.  35  (1),  and  they 
probably  would  be  equally  applicable  to  a  drawing  (a). 

But  if,  nevertheless,  the  payee  do  indorse  a  Mil  not  nego- 
tiable, he  is  liable  on  his  indorsement  to  his  indorsee  (V). 
For  every  indorser  of  a  Mil  is  in  the  nature  of  a  new 
drawer  (c).  If  a  note,  however,  were  not  originally  nego- 
tiable, it  seems  to  have  been  considered  by  the  Court  of 
Common  Pleas  that  the  first  drawing  exhausts  the  stamp, 
and  that  the  indorsee  cannot  acquire  a  right,  without  a  new 
stamp  {d),  which  cannot  by  law  be  impressed.  If  the 
declaration  on  a  bill  indorsed  in  blank,  but  not  originally 
negotiable,  or  not  indorsed  by  the  payee,  state  that  the 
defendant,  the  indorser,  drew  and  indorsed  the  bill,  pay- 
able to  his  order,  it  will  upon  evidence  be  open  to  the 
double  objection  that  the  same  act  is  treated  both  as  a 
drawing  and  an  indorsement,  which  it  cannot  be,  and  that 
the  bill  is  described  as  made  payable  to  order,  whereas  the 
effect  of  the  blank  indorsement  is  to  make  it  payable  to 
bearer  (e). 


Of  a  note  not       It  has  been  held  that  the  indorsement  of  a  note  (whether 

negotiable.       originally  negotiable  or  not),  by  one  to  whom  it  has  not 

been  transferred,  will  not  make  the  indorser  liable  on  his 

indorsement  (/).     For  though  every  indorser  of  a  bill  may 


(a)  Since  a  bill  or  note  payable 
to  C— to  C.'s  order — or  to  C.  or 
order,  is  in  either  case  payable  to 
C.  or  his  order  at  his  option,  and 
if  he  indorse  in  blank,  payable  to 
bearer,  it  seems  to  follow  that 
the  mere  absence  of  the  words 
"order  or  bearer"  in  no  wise 
hinders  the  negotiability  of  the 
bill  or  note.  Code,  s.  8  (3),  (4), 
and  (.5).  They  also  are  not  recog- 
nized as  a  material  part,  altera- 
tion of  which  may  avoid  the 
instrument.  Sect.  64.  In  a  "  not 
negotiable  "  cheque  a  transferee 
does  not  acquire,  as  we  have 
seen,  a  new  and  independent  title, 
but  stands  in  the  transferor's 
shoes. 

(J)  Hill  V.  Lewis,  1  Salk.  132  ; 
Smallwood  v.  Vernon,  1  Stra.  478  ; 
Gwinnell  v.  Herbert,  5  Ad.  &  E. 
436  :  Burmestei-  v.  Hogarth,  11 
M.  &  W.  97  ;  Penny  v.  Innes,  1 
C.  M.  &  R.  439 ;  5  fyr.  107.  But 


see  Plimleji  v.  Westleij,  infra, 
where  the  Court  seemed  to  think 
that  the  stamp  laws  might 
interpose  an  obstacle. 

(c)  And  thei-efore  a  blank  in- 
dorsement on  a  bill  not  negotiable 
has  been  held  to  opei'ate  as  the 
drawing  of  a  bill  payable  to 
bearer.  Matthews  v  Bloxam,  33 
L.  J.,  Q.  B.  209.  See  Allen  v. 
WalJter,  2  M.  &  W.  317  ;  5  DowL 
460.  Matthncs  v  Bloxam  was 
doubted  in  Steele  v.  MeKinlay, 
L.  R.,  5  Ap.  Ca.  7.54.  The  lia- 
bihty  incurred  by  such  a  signa- 
ture is  probably  that  of  an 
indorser.     Code,  s.  56. 

(d)  Plimley  v.  Wesiley,  2  Bing. 
N.  C.  249  ;  2  Scott,  423  ;  1 
Hodges,  324.  The  Code  does  not 
touch  the  Stamp  Acts.   See  s.  57. 

(e)  Burmester  v.  Hoqarili,  11 
M.  &W.  97. 

(/)  Gwinnell  v.  Herbert,  .5  A. 
&  E.  436  ;  6  N.  &  M.  723.     The 
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be  treated,  without  iaconveaience,  as  a  new  drawer  or 
maker  (for  in  that  character  he  still  requires  notice  of  dis- 
honour), yet  an  indorser  of  a  note  cannot  be  treated  as  a 
drawer  or  maker  of  the  note,  without  altering  his  situation 
for  the  woree,  and  depriving  hira  of  the  right  to  notice  of 
dishonour. 

The  words  to  his  order  or  lo  bearer,  if  omitted  by  mistake, 
may  be  afterwards  inserted,  without  vitiating  the  instrument 
either  at  common  law,  under  the  Stamp  Act,  or  under  the 
provisions  relating  to  alteration  (g). 

Whether  a  bill  or  note  be  negotiable  or  not  is  a  question 
of  law  (h). 

Secondly,  as  to  the  modes  of  transfer. 

A  bill  or  note  is  negotiated  when  it  is  transferred  in  such 
a  manner  as  to  constitute  the  transferee  the  holder  of  it. 

A  bill  payable  to  bearer  is  negotiated  by  delivery. 

A  bill  payable  to  order  is  negotiated  by  the  indorsement 
of  the  holder  completed  by  delivery  (j). 

Where  the  holder  of  a  bill  payable  to  his  order  transfers 
it  for  value  without  indorsing  it,  the  transferee  has  only  the 
transferor's  title,  but  has  the  right  to  have  the  indorsement 
made  (k). 


CHAPTER 
XII. 


Subsequent 
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words 
creating 
negotiability. 


MODES  OP 
TRANSFER. 


Code,  s.  56,  now  makes  a  stranger 
signing  a  bill  or  note  otherwise 
than  as  drawer,  or  acceptor  or 
maker,  liable  as  indorser  to  a 
holder  in  due  course  ;  hence  it 
seems  hardly  open  to  doubt  that 
if  the  note  be  negotiable,  such 
a  signer  would  be  held  liable, 
though,  if  the  note  were  origi- 
nally not  negotiable,  the  objec- 
tion under  the  Stamp  Act  would 
still  remain.  See,  too.  Story  on 
Promissory  Notes,  s.  138  ;  and  JSjs 
parte  Yates,  27  L.  J.,  Bkcy.  9. 

(jr)  Kershaw  v.  Cox,  3  Esp.  246. 
See  the  Chapter  on  Alteration. 

(A)  Grant  v.  Vaughan,  3  Burr. 
1516. 

(i)  Delivery  may  be  actual  or 
constructive,  i.e.,  to  an  agent. 
Code,  s.  2.  Delivery  may,  in 
certain  cases,  be  presumed.  Thus 
if  a  banker  hold  as  agent  a  bill 
transferable  by  delivery,  a  direc- 
tion given  to  him  by  the  owner 
to  hold  it  for  another  would,  it  is 
conceived,  be  a  sufficient  ti-ansfer 


by  delivery ;  so,  too,  if  a  holder 
make  over  by  deed,  or  perhaps  by 
any  valid  written  or  even  verbal 
contract,  a  biU  or  note  trans- 
ferable by  delivery,  though  with- 
out actually  delivering  it,  he 
would  thenceforth  hold  it  as  agent 
for  the  transferee.  Notification 
of  the  fact  of  acceptance,  by  the 
acceptor  to,  or  according  to  the 
directions  of,  the  person  entitled 
to  the  bill,  makes  the  acceptance 
complete  and  irrevocable,  as 
though  there  had  been  actual 
delivery.  Code,  s.  21.  Deliveiy 
from  every  party  is  conclusively 
presumed  in  favour  of  a  holder 
in  due  course,  sect.  21  (2)  b; 
and  prima  facie  where  maker  or 
acceptor,  drawer  or  indorser,  has 
parted  with  the  possession  of  the 
bill  or  note.     Sect.  21  (3). 

(70  Sect.  31  (4).  By  sect.  14 
of  the  Judicature  Act,  1884,  47  & 
48  Vict.  c.  61,  he  can  compel 
indorsement  by  obtaining  an 
order  or  judgment  for  that  pur- 
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Executors  or  administrators  haviDg  to  indorse,  may- 
stipulate  to  pay  out  of  the  estate  only  ("so  far  as  assets 
only  "  is  believed  to  be  a  common  form  of  doing  so),  or 
in  any  other  manner  expressly  negative  their  personal 
liability  (0. 

An  indorsement  in  order  to  be  operative  must  be  written 
on  the  bill  and  signed  ;  the  simple  signature  of  the  indorser 
suffices  (w).  It  is  not  essential  to  the  validity  of  an 
indorsement  that  it  should  be  on  the  back  of  a  bill  or  note  : 
it  may  equally  well  be  on  the  face  («)• 

There  is  no  legal  limit  to  the  number  of  indorsements, 
and  if  there  be  no  room  to  write  them  on  the  bill,  the 
supernumerary  indorsements  may  be  written  on  a  slip  of 
paper  annexed  to  the  bill,  called  an  "  allonge,"  or  partly  on 
both.  An  allonge  is  thenceforth  part  of  the  bill,  and 
requires  no  additional  stamp.  Allonges  are  not  so  often 
met  with  in  this  country  as  in  countries  where  the  Code 
Napoleon  is  in  force,  which  requires  an  indorsement  to 
express  the  consideration,  holding  it  to  be  otherwise  merely 
a  procuration.  The  German  and  other  more  modern  Codes 
do  not  require  this. 

An  indorsement  may  also  be  written  on  a  "  copy  "  of  a 
bill,  if  issued  in  any  country  where  copies  are  recognized  (o). 

An  indorsement  must  be  of  the  entire  bill  or  note  ;  there 
cannot  be  a  partial  indorsement  (though  there  can  be  a 
partial  acceptance,  in  which  case  an  indorsement  of  the 
bill  so  accepted  for  part  of  the  sum  would  doubtless  be 
good) ;  nor  one  to  two  or  more  indorsees  severally  {p). 

By  a  plurality       Where  a  bill  or  note  is  payable  to  two  or  more  payees  or 
of  holders.        indorsees,  not  being  partners,  all  mast  indorse,  unless  one 
have  authority  to  indorse  for  all  {q). 


On  a  copy. 


Of  entire  bill 
or  note. 


pose,  and  on  failure  of  compli- 
ance, have  it  made  by  the  hand 
of  a  nominee  of  the  Court.  An 
order  of  the  Court  restraining 
negotiation  includes  one  partly 
completed.  Day  v.  lionghwrst, 
62  L.  J.  Ch.  334. 

(0  Sect.    31  (5).      See    ante, 
p.  67. 

.  (m)  Sect.  32(1).  The  mark  of 
a  person  who  cannot  write  is  ii 
sufficient  indorsement,  George  v. 
Surrey,  M.  &  M.  516  ;  31  R.  R. 
755,  if  witnessed  and  proved. 


(ft)  R.  V.  Bigge,  1  Stra.  18  ; 
Ex  paiie  Yateg,  27  L.  J.,  Bkcy.  9 ; 
Tarborough  v.  Sank  of  Englamd, 
16  East,  6;  14  R.  R.  272. 

(n)  Code,  s.  32  (1). 

(iO  Code,  s.  32  (2).  As  there 
may  be  alternative  payees,  sect.  7, 
so  presumably  there  may  be  alter- 
native indorsees,  sect.  34  (3),  in 
which  case  the  indorsement  of 
either  should  suffice,  if  good  in 
other  respects. 

(SD  Sect.  32  (3).  Ca/rvioh  v. 
Viekery,  2  Doug.  653  (m). 
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Where  in  a  bill  payable  to  order  the  payee  or  indorsee  is    CHAPTER 
wrongly  designated,  or  his  name  mis-spelt,  he  may  indorse         ^^I- 
the  bill  as  therein  described,  adding,  if  he  think  fit,  his  Mis-spelt 
proper  signature  (r).  payee  or 

indorsee. 

Where  there  are  two  or  more  indorsements  on  a  bill  or  Presumption 
note,  they  are  jrrimd  facie  deemed  to  have  been  made  in  the  ^^  to  ti™o  of- 
order  in  which  they  stand  (s). 

Except  where  an  indorsement  bears  date  after  the 
maturity  of  the  bill,  every  negotiation  is  prima  facie  deemed 
to  have  been  effected  before  the  bill  was  overdue  (t). 

Indorsements  are  of  two  sorts  :  an  indorsement  in  blanh,  Blank  in- 
or,  as  it  is  sometimes  termed,  a  blank  indorsement,  and  an  clorsement. 
indorsement  in  full  or  special  indorsement.  No  particular 
form  of  words  is  essential  to  any  indorsement.  A  llanh 
indorsement  is  made  by  the  mere  signature  of  the  indorser 
(usually  and  properly,  though  not  necessarily)  on  the  back 
of  the  bill ;  its  effect  is  to  make  the  instrument  payable 
to  bearer  (u). 

"An  indorsement  in  blank,"  says  Lord  Ellenborongh, 
"  conveys  a  joint  right  of  action  to  as  many  as  agree  in 
suing  on  the  bill "  {x).  Therefore,  where  three  persons 
separately  indorsed  a  bill  for  the  accommodation  of  the 
drawer,  which  was  afterwards  dishonoured  and  returned  to 
them,  and  they  paid  the  amount  among  them,  it  was  held, 
that  they  might  bring  a  joint  action  against  a  previous 
indorser  (y).  But  where  a  bill  of  exchange  was,  by  the 
direction  of  the  payee,  indorsed  in  blank,  and  delivered  to 
A.,  B.  &  Co.,  who  were  bankers,  on  the  account  of  the 
estate  of  an  insolvent,  which  was  vested  in  trustees  for  the 
benefit  of  his  creditors.  Lord  Ellenborongh  held,  that  A. 
and  B.,  two  of  the  members, of  this  firm,  and  also  trustees, 
could  not,  conjointly  with  another  trustee  who  was 
not  a  member  of  the  firm,  maintain  an  action  against 
the  indorser,  without  some  evidence  of  the  transfer  of 


(?•)  Sect.  42  (4).  Leonard  v. 
WilsOTt,  2  C.  &  M.  589  ;  4  Tyr. 
415  ;  39  E.  E.  855. 

(*)  Sect.  32  (5).  But  this  may 
be  rebutted  by  evidence,  Mac- 
doruild  V.  Whitfield,  L.  E.,  8  Ch. 
App.  733,  where  successive  in- 
dorsers  of  a  note  were  allowed 
to  show  that  as  between  them- 
selves they  were  not  principal 
and  surety,  but  co-sureties. 

B.B.E. 


(i)  Parian  v.  Moon,  7  C.  &  P. 
408  ;  Lewis  v.  Parliei;  4  A.  &  E. 
838  ;  Cripps  v.  Davis,  12  M.  &  W. 
165.     Code,  s.  36  (4). 

(u)  Peacoch  v.  Rhodes,  Doug. 
Gil  ;  Francis  v.  Mott,  Doug.  612. 
Code,  s.  8  (3),  and  s.  34  (1). 

(a-)  Ord  T.  PoHal,  3  Camp.  239. 

(y)  Low  v.  Cupestahe,  3  C.  &  P. 
300; 
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the  bill  to  them,  as  trustees,  by  the  firm,  by  delivery  or 
otherwise  (s). 

An  indorsement  in  full,  besides  the  signature  of  the 
indorser,  expresses  in  whose  favour  the  indorsement  is  made. 
Thus,  an  indorsement  in  full,  by  A.  B.,  is  in  this  form  : 
"  Pay  Mr;  C.  D.,  or  order.  A.  B."  The  signature  of  the 
indorser  being  subscribed  to  the  direction,  its  effect  is  to 
make  the  instrument  payable  to  0.  D.  or  his  order  only ; 
and,  accordingly,  C.  D.  cannot  transfer  it  otherwise  than 
by  indorsement.  The  omission  of  the  words,  "or  order," 
is  not  material  in  a  special  indorsement;  for  the  indorsee 
takes  it  with  all  its  incidents,  and,  among  the  rest,  with 
its  negotiable  quality,  unless  it  contain  words  prohibiting 
transfer  {a). 

When  a  bill  has  been  indorsed  in  blank  any  holder  may 
convert  the  blank  into  a  special  indorsement,  by  writing 
above  the  indorser's  signature  a  direction  to  pay  the  bill  to, 
or  to  the  order  of,  himself  or  some  other  person  (&). 

If  a  bill  indorsed  in  blank,  were  afterwards  indorsed  in 
full,  it  was  formerly  as  against  the  acceptor,  the  drawer, 
the  payee,  the  blank  and  all  previous  indorsers,  payable  to 
bearer  ;  though  as  against  the  special  indorser  himself,  title 
must  have  been  made  through  his  indorsee  (c). 

When  a  holder  converts  a  blank  indorsement  into  a 
special  one  in  favour  of  a  stranger,  he  incurs  no  liability  as 
indorser  {d).  If  the  holder  turn  a  blank  indorsement  into 
a  special  one  in  his  own  favour,  that  is  an  election  to  take 
the  bill  or  note  as  indorsee,  and  he  cannot  afterwards  be 
considered  as  merely  servant  or  assignee  of  the  indorser  (e). 

Every  contract  on  a  bill  or  note,  whether  it  be  the 
drawer's,  the  acceptor's  or  maker's,  or  the  indorser's,  is 
incomplete  and  revocable,  until  completed  by  delivery. 
Delivery  means  transfer  of  possession,  actual  or  constructive, 
from  one  person  to  another  (/). 


(j)  Machell  V.  Ktniuiar,\  Stark. 
499. 

(a)  Code,  s.  35  (2)  ;  Moore  v. 
ManniTig,  Com.  Rep.  311  ;  Acke- 
son  V.  Fountain,,  1  Stra.  5.57  ;  JEdie 
V.  E'lst  India  Company,  2  Burr. 
1216  ;  1  "W.  Bl.  295  ;  Ounliffe  v. 
Whitehead,  3  Bing.  N.  C.  829  ; 
h  Scott,  31 ;  6  DoTvl.  63  ;  Gay  v. 
L%nder,  6  C.  B.  336. 

(*)  Jlirsehjield  v.  Smith,!,.  E., 


1  C.  P.  340  ;  Code,  s.  34  (4)._ 

(c)  Smith  V.  Clarhe,  Peake, 
225 ;  Wallter  v.  McDonald,  2 
Ex.  527  ;  17  L.  J.,  Ex.  377.  But 
now  the  last  indorsement  governs 
the  instrument.     Code,  s.  8  (3). 

(<i)  Vineent  v.  Horlock,!  Camp. 
442  ;  10  R.  R.  424  ;  Code,  s.  23. 

(e)  Clark  v.  Pigott,  12  Mod. 
193;  1  Salk.  126. 

(/)  Code,  ss.   21,  84  ;    Cox  v. 


Transfm: 


179 


Delivery  must  be  made  by  or  under  the  authority  of  the     CHAPTER 
party  contracting  on  a  bill  or  note  ;  it  may  be  conditional         ^^^- 
only,  and  not  for  the  purpose  of  transferring  the  property  Requisites  of 
in  a  bill  or  note,  but  only  as  between  immediate  parties,  valid  delivery. 
or  remote  parties  other  than  a  holder  in  due  course  (</). 

If  the  bill  or  note  be  in  the  hands  of  a  holder  in  due  Presumption 
course,  a  valid  delivery  by  all  prior  parties  so  as  to  make  ^  to- 
them  liable  to  him  is  conclusively  presumed. 

When  the  bill  or  note  is  no  longer  in  the  possession  of 
the  party  signing  it,  a  valid  and  unconditional  delivery  by 
him  is  presumed  until  the  contrary  appear  {h). 

Constructive  delivery,  or  delivery  to  the  agent  or  servant 
of  the  intended  transferee  is  equally  binding :  thus  where 
A.  specially  indorsed  certain  bills  to  B.,  sealed  them  up  in  a 
parcel,  and  left  them  in  charge  with  his  own  servant  to  be 
given  to  the  postman,  it  was  held  that  the  special  indorse- 
ment did  not  transfer  the  property  in  the  bills  till  delivery, 
and  that  delivery  to  the  servant  was  not  suificient,  though 
it  would  have  been  otherwise  had  the  delivery  been  made 
to  the  postman  («").  But  where  A.  and  B.  carried  on  busi- 
ness in  partnership,  and  being  indebted  to  C,  A.,  who 
acted  as  C.'s  agent,  witli  the  concurrence  of  B.,  indorsed  a 
bill  in  the  name  of  the  firm,  and  placed  it  amongst  the 
securities  which  he  held  for  C,  but  no  communication  of  the 
iact  was  made  to  C.  :  it  was  held  to  be  a  good  indorsement 
by  the  firm  to  C.  (Jc). 

Hence  the  word  indorse  in  the  pleadings  in  an  action 
on  a  bill  or  note  imports  a  delivery  and  transfer  to  the 
indorsee,  so  as  to  confer  title.  Therefore,  under  a  traverse 
of  the  indorsement  the  defendant  may  show  that  the  circum- 
stances were  such  as  that  the  indorsement  did  not  effect 
a  legal  delivery  of  the  bill  to  the  indorsee  (I),  whether  the 
actual  delivery  were  to  a  third  person,  or  to  the  indorsee 
liimself(m). 


Troy,  5  B.  &  Aid.  474  :  1  D.  &  R. 
.S8;  24  R.  R.  460  ;  Chapman  v. 
CoUrell,  34  L.  J.,  Ex.  186. 

C?)  Code,  6.  21  (2)  ;  Pilte  v. 
Street,  1  M.  &  M.  226. 

(A)  Sect.  21  (3)  ;  Baxeitdalc  v. 
Bennett,  3  Q.  B.  D.  ,525. 

((■)  B.  v.  Lamhton,  5  Price,  428  ; 
19  R.  R.  64.5  ;  Adams  v.  Jones,  4 
P.  &  D.  174  ;  12  Ad.  &  El.  45.5  ; 
Brind  v.  Hampshire,  1  M.  &  W. 
369  ;  Bayley  on  Bills,  6th  ed.  137. 
By  the  French  post  rules,  a  letter 
once  posted  may  be  recalled  ;  to 
recall  a  letter  is  a  revocation  of 


the  delivery  of  an  indorsed  bill 
contained  in  it,  even  if  by  mis- 
chance the  letter  proceed.  Cote  v. 
Deveze,  L.  R.,  9  Chan.  Ap.  p.  27. 

(Ji)  Lysaght  v.  Brya/rd,  9  C.  B. 
46. 

(J)  Marston  v.  Allen,  8  M.  & 
W.  494  ;  Adams  v.  Jams,  12  Ad. 
&  El.  455  ;  Lloyd  v.  Howard,  20 
L.  J.,  Q.  B.  1  ;  15  Q.  B.  995  ;  see 
Bjjhhison  v.  Little,  18  L.  J.,  Q.  B. 
29  ;  Green,  v.  Steer,  1  Q.  B.  707  ; 
Denton  v.  Peters,  L.  B.,  5  C.  B. 
475. 

(»()  Bell  V.  Lord  Ingestre,  19 
12—2 
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As  has  already  been  noticed,  where  a  bill  is  di'awn, 
or  a  bill  or  note  indorsed  by  an  infant,  or  a  corporation 
not  having  the  power  to  incur  liability  on  a  bill  or  note, 
the  instrument  is  aTailable  in  the  hands  of  the  holder 
against  all  the  other  parties,  but  not  against  the  infant  or 
corporation  (m). 

The  drawing  must  be  unconditional,  while  the  accept- 
ance may  be  conditional ;  and  an  indorsement  is  not  void 
because  it  purports  to  be  conditional,  though  the  payer  may 
disregard  it,  and  payment  to  the  indorsee  is  valid  whether 
the  condition  be  fulfilled  or  not  (o). 

Thirdly,  as  to  the  liability  of  an  indorser. 

Every  indorser  of  a  bill  is  in  the  nature  of  a  new 
drawer  {p) ;  and  is  liable  to  every  succeeding  holder  in 
default  of  acceptance  or  payment  by  the  drawee. 

The  drawer  of  a  bill  contracts  that,  on  due  presentment, 
it  shall  be  accepted  and  paid  according  to  its  tenour  ;  and 
that  in  case  of  dishonour  he  will  compensate  the  holder,  or 
any  indorser  who  has  to  pay  it,  if  notice  of  dishonour  be 
duly  given ;  he  is  also  estopped  from  denying  to  a  holder  in 
due  course  the  existence  of  the  payee  and  his  then  capacity 
to  indorse. 

The  indorser  makes  a  similar  contract,  and  promises  in 
the  same  way  to  compensate  the  holder  or  any  suiseqtienl 
indorser  ;  he  is  estopped  from  denying  to  a  holder  in  due 
course  the  genuineness  and  regularity  in  all  respects  of  the 
drawer's  signature,  and  of  all  previous  indorsements  ;  is 
estopped  from  denying  to  his  immediate  and  any  subsequent 


L.  J.,  Q.  B.  71  ;  12  Q.  B.  317  ; 
and  see  Barier  v.  Richards,  G 
Exch.  63  ;  Lloyd  v.  Howard,  15 
Q.  B.  995. 

(«)  Lebol  V.  Tnclier,  8  B.  &  S. 
833  ;  Smith  v.  Johnson,  3  H.  &  N. 
222  ;  Code,  s.  22  (2)  ;  ante,  p.  81. 
As  we  have  seen,  if  the  acceptance 
be  by  a  person  incapable  of  con- 
tracting, the  holder  may  treat  it 
as  the  drawer's  promissory  note. 
Sect.  5  (2). 

(o)  Code,  s.  33.  Where  a  bill 
was  accepted  after  having  been 
conditionally  indorsed,  and  was 
paid  in  disregard  of  the  condition, 
the  acceptor  wjts  formerly  held 
liable  to  pay  again  on  the  fultil- 


ment  of  the  condition.  Rolertaon 
y.  KcTisington,  i  Taunt.  30  ; 
Savage  v.  Aldren,  2  Stark.  232 ; 
19  K.  R.  707.  It  seems  that  a  bill 
or  note  cannot  be  indorsed  with  a 
condition  that,  in  a  certain  event, 
the  indorsee  shall  not  have  power 
to  indorse.  Soaresy. Glyn,\i'L.  J., 
Q.  B.  313  ;  8  Q.  B.  24,  i.e.,  an  in- 
dorsement may  be  conditional,  or 
restrictive,  but  not  conditionally 
restrictive. 

(^2>y  Penny  v.  Innet,  1  C,  M.  & 
R.  lil  ;  5  Tyrw.  107  :  see  Allen 
V.  Walher,  2  M.  &  W.  317  ;  5 
Dowl.  460  ;  1  M.  &  W.  44  ;  Snse 
V.  Pomi}e,  30  L.  J.,  C.  P.  75  ;  8 
C.  B.,  JSr.  S.  538. 
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indorsee,  that  the  bill  was,  at  the  time  of  his  indorsement,     chapter 
a  valid  and  subsisting  bill,  and  that  he  had  then  a  good         ^^^- 
title  thereto  {q). 

But  a  man  may  indorse  a  bill  without  incurring  personal  How  declinea. 
responsibility  in  several  ways. 

First,  by  expressing  in  his  indorsement  that  it  is  made  By  indorse- 
with  this  qualification,  that  he  shall  not  be  liable  on  default  "'«■!*  *«'"' 
of  acceptance  or  payment  by  the  drawee.     Such  qualified  '"■<""'"'• 
indorsement  will  be  made  by  annexing  in  French  the  words 
" sans  recours,"  or  in  English,  "tvithout  recourse  to  me"  or 
any  equivalent  expression  (r). 

A  drawer,  or  indorser,  may,  by  express  stipulation  inserted  By  agreement 
in  the  bill  or  note,  limit,  as  against  all  parties,  his  liability  express  or 
in  any  way  he  pleases ;   or  he  may,  on  the  other  hand,  ™pl''=''- 
increase  it  by  waiving,  as  regards  himself,  some  or  all  of  the 
holder's  duties.     But  unless  such  a  stipulation  appear  on 
the  bill  it  will  only  be  effectual  between  the  immediate 
parties,  or  a  transferee  without   value,  and  is  powerless 
against  a  holder  in  due  course.     Thus,  if  there  be  a  written 
or  even  verbal  agreement  between  an  indorser  and  his 
immediate  indorsee,  that  the  indorsee  shall  not  sue  the 
indorser,  but  the  acceptor  only,  it  has  been  held,  that  such 
an  agreement  is  a  good  defence  on  the  part  of  the  indorser 
against  his   immediate   indorsee    suing   in   breach  of  the 
agreement  (s). 


(y)  Code,  s.  55.  Before  accept- 
ance the  drawer  is  the  principal 
debtor  and  the  indorser  his 
siu-ety.  They  are  both  liable 
pa  rl  passu  (sect.  57)  to  the  holder, 
but  payment  by  the  drawer,  the 
principal,  discharges  the  indorser, 
the  surety ;  whereas  payment 
enforced  from  the  indorser,  the 
surety,  does  not  discharge  the 
drawer,  the  principal;  but  the 
indorser  may  recover  from  him 
afterwards.  So  payee  or  iirst 
indorser  is  principal  as  regards 
second  indorser,  and  he  in  tm'n 
to  third.  After  acceptance,  a  bill 
is  like  a  note,  and  the  liability  of 
the  drawer  and  of  the  indorsers 
is  in  abeyance,  to  revive  on 
acceptor's  default,  on  due  pro- 
test, notice  of  dishonour,  &c., 
unless  excused.  The  payment  by 
the  surety  must  not  be  colvntary 
(i.e.  without  coinpulsion  or  power 


to  compel),  or  he  will  not  fall 
within  the  definition  in  the  Code 
'•  compelled  to  pay,"  and  will  be 
unable  to  recover  in  turn  from 
any  prior  party.  See  Horn  v. 
BoucLmtte,  L.  R.,  3  Q.  B.  D. 
519. 

(»•)  The  words  "  at  the  indor- 
see's own  risk"  have  been  held  in 
America  to  exclude  the  personal 
responsibility  of  an  indorser.  See 
BAce  V.  Sfearas,  3  Mass.  Rep.  225  ; 
Mott  V.  Wolts,  1  Cowen,  512 ; 
Byles  on  Bills,  6th  American 
edition,  p.  242. 

(«)  Code,  s.  16.  PiUe  v.  Street, 
1  M.  &  M.  226  ;  Clark  v.  Pigott, 
1  Salk.  126  :  12  Mod.  192  ;  ffowpy 
V.  Harden,  7  Taunt.  159  ;  17  R.  R. 
478  ;  Soares  v.  6lij}i,  8  Q.  B.  24 ; 
contra,  Thompson  v.  Clubly,  1 
M.  &  W.  212 ;  Abreij  v.  G-itx,  L.  R., 
5  C.  P.  37.  See  ante,  pp.  102  and 
11.5. 
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Indeed,  the  contract  between  indorser  and  indorsee  does 
not  consist  exclusively  of  the  writing  popularly  called  an 
indorsement,  though  that  indorsement  be  a  necessary  part 
of  it.  The  contract  consists  partly  of  the  written  indorse- 
ment, partly  of  the  delivery  of  the  bill  to  the  indorsee,  and 
may  also  consist  partly  of  the  mutual  understanding  and 
intention  with  which  the  delivery  was  made  by  the  indorser 
and  received  by  the  indorsee.  That  intention  may  be  col- 
lected from  the  words  of  the  parties  to  the  contract,  either 
spoken  or  written,  from  the  usage  of  the  place,  or  of  the 
trade,  from  the  course  of  dealing  between  the  parties,  or 
from  their  relative  situation  (<). 

But  though  a  special  contract  qualifying  the  ordinary 
liability  of  an  indorser  may  aifect  the  rights  of  the  imme- 
diate indorsee,  and  those  who  stand  merely  on  his  title,  it 
is  plain  that  it  cannot  restrain  the  rights  of  subsequent 
transferees  for  value  without  notice  (u). 

A  party  transferring  a  bill  may  also  (as  we  have  just 
seen)  decline  personal  responsibility,  by  converting  an 
existing  blank  indorsement  into  a  special  one  in  favour  of 
his  transferee. 

An  indorsement  admits  the  signature  and  capacity  of 
the  drawer  and  every  prior  indorser  {x).  And  in  an  action 
against  an  indorser  the  defendant  will  not  be  allowed  to 
plead  denying  the  indorsement  to  himself  (y). 

Where  a  person  signs  a  bill  or  note  otherwise  than  as 
drawer,  or  acceptor,  or  maker,  he  thereby  incurs  the 
liabilities  of  an  indorser  to  a  holder  in  due  course  (s). 


(0  Cadrique  v.  Buttiffier/,  10 
Moo.  P.  C.  94 ;  KiAson  v.  Xiilwviih, 
5  Price,  564  ;  19  R.  R.  656.  See 
Byles  on  Bills,  6th  American 
edition,  p.  243. 

(tt)  Abrey  v.  Crux,  L.  R.,  5 
C.  P.  37  ;  Code,  s.  21  (2)  b. 

(ai)  Sect.  55  (2)  b.  Lamhert  v. 
Oahes,  1  Lord  Raym.  443 ;  12 
Mod.  244  ;  Lamhert  v.  Pack,  1 
Salk.  127  ;  Williams  v.  Seagrove, 
2  Barnard.  82 ;  Critchlowy.  Parry, 
2  Camp.  182  ;  Free  v.  Hawhins, 
Holt,  N.  P.  E.  550  ;  Mact/regor  v. 
Rhodes,  25  L.  J.,  Q.  B.  318  ;  but 
see  East  India  Company,  y. 
Trittun,  3  B.  &  C.  280  ;  5  D.  &  K. 
214  ;  27  E. E.  353. 

(i/)  Maegregor  v.  Mlwdes,  25 
L.  jr.,  Q.  B.  318  ;  6  E.  &  B.  266. 


(ji)  Code,  s.  56.  Matthews  v. 
Bloxam,  33  L.  J.,  Q.  B.  209 ;  Bk 
parte  Yates,  21  L.  J.,  Bkcy.  9. 
See  ante,  p.  "174,  note  (/).  It 
will  be  noticed  that  this  section, 
while  saddling  him  with  the 
liabilities  of  an  indorser,  is  silent 
as  to  the  rights,  and  does  not 
even  style  him  an  indorser  so 
as  to  come  in  under  s.  57,  but 
apparently  leaves  him,  i£  com- 
pelled to  pay,  to  his  rights  to  be 
indemnified  at  common  law.  The 
drawer  cannot  sue  him  on  that 
alone  (which  would  be  inverting 
the  order  of  parties),  unless  there 
be  other  written  evidence  of  a 
guarantee  sufficient  to  satisfy  the 
Statute  of  Fi-auds.  Slngei'  v. 
Elliott,  4  T.  L.  E.  524.     In  Steele 
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A  drawer,  indorser,  or  any  party  liable  on  a  bill  or  note,     CHAPTER 
may  be  discharged  by  the  intentional  cancellation  of  his         ■^^^- 
signature  by  the  holder  or  his  agent  ;  this  discharges  also  striking  out 
the  subsequent  indorsers  v;ho  would  haye  had  a  right  indorsements. 
against  the  party  so  discharged  (a). 

Under  the  old  rules  of  pleadings  all  indorsements  must 
either  be  proved  or  struck  out ;  hence,  it  was  usual,  in  an 
action  on  a  bill  or  note  where  there  were  several  indorse- 
ments, to  insert  two  counts — one  setting  out  the  indorse- 
ments to  avoid  the  necessity  of  s-triking  them  out — the 
other  omitting  them  so  as  to  prevent  a  non-suit  in  case 
they  could  not  be  proved  ;  it  was  doubtful  vrhether  the 
liolder  could  avail  himself  of  the  title  of  an  indorser  whose 
name  he  had  struck  out  (&). 

Where  a  bill  or  note  is  paid  by  an  indorser,  or  where  a 
bQl  payable  to  the  drawer's  order  is  paid  by  the  drawer, 
the  party  paying  is  remitted  to  his  former  rights  as  regards 
the  acceptor  or  maker  or  other  antecedent  parties,  and  he 
may  again  negotiate  the  bill  or  note  after  first  striking  out 
his  own  and  subsequent  indorsements  (c). 

Fourthly,  as  to  the  rights  of  an  indorsee.  A  transfer  by  bights  op 
indorsement  vests  in  the  indorsee  a  right  of  action  against  indorsee. 
all  the  parties   whose  names   are  on  the  bill,  in  case   of 


v.  McKirdey  (a  case  before  the 
Code),  both  Lord  Blackburn  and 
Lord  Watson  consider  that  the 
liability  is  only  incurred  to  a  sub- 
sequent party,  L.  K.,  5  Ap.  Ca.,  at 
pp.  769  and  782.  In  Jenldns  v. 
Cornier,  [1898]  2  Q.  B.  168  ;  67 
L.  J.  780  ;  the  bill  being  payable 
to  drawer's  order  and  not  indorsed, 
was  held  not  to  be  complete  and 
regular  on  the  face  of  it  as  a 
negotiable  instrument ;  but  if 
the  plaintiff  had  indorsed  in 
blank,  he  might  have  posed  as  - 
holder  within  s.  55  (2)  a,  and  so 
raised  the  precise  point. 

(fl)  Fairclough  v.  Pacia,  9  Ex. 
690  ;  Code,  s.  63  (2).  The  striking 
out  by  mistake  does  not  discharge. 
Willtinson  T.  Johnson,  3  B.  &  C. 
428  ;  27  K.  R.  393;  Iloper  v. 
Jiirhhech,  15  East,  17  :  JVovelli  v. 
Jloati,  2  B.  &  Ad.  757  ;  36  R.  R. 
736  ;  Code,  s.  68  (3). 

(li)  Waynam  v.  licnd,  1  Camp. 
175;  Bosanqwet  v.  Andermn,  6 
Esp.  43  ;  Sidfvrd  v.  Chambers,  1 


Stark.  326.  The  plaintiff  had  no 
right  to  strike  out  indorsements 
prior  to  the  defendant's,  as  they 
constituted  his  claim  to  indem- 
nity ;  now  this  would  free  him 
under  sect.  63  (2).  As  to  relying 
on  the  title  of  a  party  whose 
indorsem.ent  had  been  struck  out, 
see  Davis  v.  Ztodd,  1  Wils.  Ex. 
110;  4  Price,  176;  Bartlett  v. 
Bemun,  14  M.  &  W.  733  ;  15  L.  J., 
Ex.  23.  The  indorsement  could 
be  struck  out  at  the  trial.  Mayer 
V.  Jadis,  1  M.  &  Rob.  247. 

(e)  Code,  s.  59  (2)  b.  This 
striking  out  indorsements  pre  vious 
to  re-issuing  the  bill  af  i  er  maturity 
is  now  imperative,  not  optional. 
A  bill  to  payee  or  order,  if  paid 
by  the  chawer,  cannot  be  re-issued 
by  him,  because  if  the  payee's 
indorsement  be  struck  out,  the  bill 
is  no  longer  negotiable,  and  if  it 
be  not,  the  payee  might  be  made 
liable  to  a  subsequent  party.  See 
Be.ch  V.  B^Uey,  i  H.  Bl.  (n.)  89  ; 
and  Code,  s.  59  (2)  a. 


184 

CHAPTEK 
XII. 


Eight  of 
transferee  to 
compel  in- 
dorsement. 


Where  a  bill 
re-indorsed  to 
prior  indorser. 


Transfer. 

default  of  acceptance  or  payment ;  and  we  have  already 
seen  {d),  that  against  an  innocent  indorsee  for  value,  no 
prior  party  can  set  up  the  defence  of  fraud,  duress,  illegality, 
or  absence  of  consideration.  But,  if  the  payee  of  a  bill  pay- 
able to  order  neglect  to  indorse,  the  holder  has  no  remedy 
in  his  own  name  against  any  person  but  him  from  whom  he 
received  it,  till  he  have  obtained  the  indorsement,  which  if 
he  gave  value  he  may  compel  («). 

If  a  man  have  delivered  a  bill  without  indorsing  it, 
where  it  was  upon  good  consideration  agreed  or  under- 
stood that  it  should  be  indorsed  by  him,  and  afterwards  he 
refused  to  indorse,  an  action  may  be  maintained  against  him 
for  so  refusing  (/).  He,  or  his  personal  representatives, 
may  be  ordered  by  the  Court  to  indorse  (^).  But  the 
transferee  of  an  unindorsed  bill  has  no  right  to  sign  his 
transferee's  name  as  indorser  (h).  Nor  can  he  obtain  a 
good  title  by  an  indorsement  written  after  notice  to  him 
of  a  fraud  (*). 

If  a  bill  be  re-indorsed  to  a  previous  indorser,  he  has,  in 
genera],  no  remedy  against  the  intermediate  parties,  ibr 
they  would  have  their  remedy  over  against  him,  and  the 
result  of  the  actionswould  be,  to  place  the  parties  in  pre- 
cisely the  same  situationas  before  any  action  at  all  (/■). 
But  where  a  holder  has  previously  indorsed,  aud  the  sub- 
sequent intermediate  indorser  has  no  right  of  action  or 
remedy  on  that  previous  indorsement  against  the  holder, 
there  are  cases  in  which  the  holder  may  sue  the  inter- 
mediate indorser  (Z).    And  if  the  plaintiif  declared,  as  lie 


(d)    Chapter  on    Consideua- 

TION. 

(fi)  By  judgment  or  order,  and 
have  the  indorsement  made  on 
failure  of  compliance  by  nominee 
of  the  Court,  47  &  48  Vict.  c.  61, 
s.  14.  Code,  s.  31  (4).  In  Scot- 
land it  has  been  held  that  he  can 
sue,  and  in  his  own  name.  Hood 
V.  Stewart,  17  C.  o.  S.  Ca.  749  ; 
Good  T.  Walker,  61  L.  J.,  Q.  B. 
736. 

(/)  Rose  V.  Sims,  1  B.  &  Ad. 
521. 

{(/)  Watliiiis  V.  Maule,  2  Jac. 
&  Walker,  242  ;  Smith  v.  Picltery, 
Peake,  50  :  liolleston  v.  liiibert, 
3  T.  &  R.  411  ;  Ej;  patie  Rhodes, 
3  Mont.  &  Ayr.  217 ;  Ex  parte 
Greening,  13  Ves.  206  ;  Edge  v. 


Rumford,  31  L.  J.,  Ch.  805 ;  31 
Beav.  247. 

(It)  Harrop  v.  Fisher,  30  L.  J., 
C.  P.  283  ;  and  see  Moxon  v. 
Pulling,  4  Camp.  50  :  Stoi-y  on 
Bills  of  Exchange,  s.  201  ;  Rose 
V.  ;SJm«,  1  B.  &Ad.  521. 

(0  Whistler  v.  Fowler,  14  0. 
B.,  N.  S.  248  ;  32  L.  J.,  C.  P. 
161. 

(Ji)  Bishop  V.  liayward,  4  T. 
II.  470  ;  Britten  v.  WeVh,  2  B.  & 
C.  483  ;  3  D.  &  R.  650.  Code, 
s.  59  (2)  b. 

(J)  Wilders  v.  Stevens,  15  L.  J., 
Exch.  108  ;  15  M.  &  W.  208  ; 
Williams  t.  Cla.i>?te,16  M.  &  W. 
834  ;  Smith  v.  Marsack,  18  L.  J., 
C.  P.  65  ;  6  C.  B.  486  ;  Mon-U  v. 
Wallter,  19  L.  J.,  Q.  B.  400  ;  15 
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might  do,  on  an  indorsement  from  the  first  blank  indorser 
to  himself,  it  would,  it  seems,  be  intended  that  he  meant  to 
rely  on  his  first  title,  and  it  was  doubtful  whether  he  could 
reply  any  facts  arising  on  the  intervening  indorsements 
without  a  departure  ()«). 


CHAPTER 
XII. 


But  where  a  bill  or  note  is  merely  indorsed  to  another, 
and  deposited  with  him  as  a  trustee,  he  can  only  use  it  in 
conformity  with  the  stipulations  on  which  he  became  the 
depositary  of  it  («). 

If  the  depositary  of  the  bill  indorse  it  over  in  breach  of 
trust,  the  indorsee,  with  notice  of  the  breach  of  trust,  can 
acquire  no  title  to  the  bill  as  against  the  rightful  owner,  and 
can  neither  sue  him  on  the  bill,  nor  hold  tlie  bill  against 
him  (o).  Therefore,  where  the  acceptor  of  a  bill,  who  had 
received  no  value,  delivered  the  bill  to  the  di-awer,  desiring 
him  to  hold  it  for  his  use,  but  the  drawer  indorsed  it  for 
value  to  the  defendant,  who  knew  that  the  drawer  had  no 
authority  to  part  with  it,  the  defendant,  the  indorsee,  was 
held  liable  to  the  acceptor  in  trover.  "  The  drawer,"  says 
Lord  Tenterden,  "  having  put  the  bill  into  the  defendant's 
hands,  when  the  defendant  knew  that  the  drawer  had  no 
authority  so  to  do,  the  defendant's  title  is  no  better  than 
the  drawer's.  But  then,  it  is  -said,  allowing  that  the 
plaintiff  had  a  property  in  the  bill,  the  defendant  had  a 
right  to  hold  it,  because  he  may  sue  the  drawer.  I  think 
the  defendant  had  no  right  to  hold  it  as  against  the 
acceptor,  the  plaintiff,  because  the  defendant  took  the  bill 
with  the  knowledge  that  the  person  from  whom  he  took  it 
had  no  title  to  it  as  against  the  plaintiff"  (jo). 

So  where  the  drawer  of  a  bill  of  exchange  deposited  it  with 
a  creditor,  and  gave  him  authority  to  receive  the  proceeds 
and  apply  them  in  a  specified  way,  and  the  drawer  afterwards 
committed  an  act  of  bankruptcy,  on  which  a  commission 
issued,  the  creditor  having,  after  the  act  of  bankruptcy, 
delivered  the  original  bill  to  the  acceptor,  and  taken  in  lieu 
of  it  another  bill,  it  was  held  by  Tindal,  C.  J.,  that  the 


Where  the 
indorsee  is  a 
trastee. 


Q.  B.  589  ;  Wilkinmn  v.  Unwin. 
L.  E.,  7  Q.  B.  D.  636.  And  to 
reply  the  facts  is  no  departure. 
Ibid.,  and  Story  on  Promissoiy 
Notes,  s.  479. 

(»»)  Bartlett  v.  Benson,  1.5 
L.  J.,  Exch.  23  ;  U  M.  &  W.  733. 

(•«)  As  to  the  consideration 
where  the  bill  is  deposited  as 
security  for  the    balance    of    a 


running  account,  see  ante, 
Consideration. 

(w)  Goggeiiji  v.  Cuthhert,  2 
X.  K.  170.  If  the  acceptor  be 
compelled  to  pay,  he  may  sue  the 
depositary.  Bleaien  v.  Cliarlea, 
7  Bing.  216  ;  and  see  Oshorn  v. 
Donald,  12  W.  E.  839. 

(7;)  Enuix  V.  Kymt'f,  1  B.  &  Ad. 
.528  ;  3.5  E.  It.  368. 
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creditor  had  been  guilty  of  a  conversion,  and  the  assignees 
of  the  bankrupt  might  recover  against  him  in  trover  (j'). 
But  it  would  have  been  otherwise  if  the  creditor  had. 
merely  received  the  money,  for  that  would  not  have 
amounted  to  a  conversion  (r).  Where  a  bill  has  been 
indorsed  in  blank,  and  the  transferee  of  the  depositary- 
takes  it  without  knowledge  of  the  particular  and  limited 
purpose  lor  which  the  bill  was  deposited  with  the  trustee, 
the  transferee  acquires  a  title  (s)  ;  and  the  transferee's  title 
will  not  now  be  affected  by  proving  him  guilty  of  negligence, 
however  gross,  if  there  were  no  fraud*  Gross  negligence 
may,  however,  be  evidence  of  fraud  (/).  And  it  is  con- 
ceived, that  if  the  bill  had  not  become  payable  to  bearer, 
but  was  transferable  only  by  indorsement  of  the  trustee, 
an  indorsement  by  him  in  breach  of  trust  to  an  indorsee 
for  value,  and  without  notice,  would  in  general  confer 
a  title. 

The  trust  may  be  expressed  on  the  bill  itself  by  a  restric- 
tive indorsement,  or  a  restrictive  direction  appended  to  the 
payee's  name,  so  that,  into  whose  hands  soever  the  bill  may 
travel,  it  may  carry  a  trust  on  the  face  of  it  (w). 

An  indorsement  is  restrictive  which  prohibits  the  further 
negotiation  of  the  bill  or  note,  as  "  pay  D.  only,"  or  whicli 
expresses  that  it  is  a  mere  authority  to  deal  with  the  bill 
as  thereby  directed,  and  not  a  transfer  of  the  ownership 
thereof,  as  "  pay  D.  for  the  account  of  X.,"  or  "  pay  D.  or 
order  for  collection  "  (a;).  A  restrictive  indorsement  gives 
the  indorsee  the  right  to  receive  payment  of  the  bill,  and 
to  sue  any  party  that  his  indorser  could  have  sued,  but  not 
to  transfer  his  rights  as  indorsee  unless  expressly  authorized 


{/£)  ItuUon  V.  RulU,  1  M.  &  Kob. 
23'J. 

()•)  Jones  V.  Furt,  9  B.  &  C. 
764  ;  4  M.  &  Ky.  547. 

(«)  Bolton  V.  Pidlei;  1  B.  &  1'. 
53U  ;  4  K.  E.  723  :  MamsboUom  v. 
C'atoi;  1  Stark.  228;  CoUinii  v. 
Mai-titi,  1  B.  &  P.  648  ;  4  K.  E.  7.52; 
Gorgier  v.  Mierille,  3  B.  &  C.  4.5  ; 
4  D.  &  E.  641  ;  27  K.  E.  290  ; 
Wookey  v.  Pole,  4  B.  &  Aid.  1 ;  22 
E.  E.  594  ;  and  see  Boherts  v. 
Eden,  1  B.  &  P.  398. 

(f)  Goodman  v.  Marxey,  4 
Ad.  &  E.  870 ;  6  N.  &  M.  '372  ; 
rther  V.  Rich,  10  Ad.  &  E.  784  ; 
2  Per.  &  D.  579. 

0«)  Code,  s.  32  (6).  Such 
restrictive  indorsements  are  not 


of  very  late  invention,  but  they 
appear  to  have  been  well  known 
before  the  middle  of  the  last 
century.  Snee  v.  Brejscot,  \ 
Atk.  247  ;  Edie  v.  BaH  India 
Company,  2  Burr.  1227  ;  1  W.  BI. ' 
295  ;  and  ante,  p.  42. 

(a)  Code,  s.  35.  The  Code 
gives  no  form  of  words  for  a 
restrictive  drawing,  though  it 
clearly  contemplates  such  by 
sect.  8.  The  following  have  been 
held  to  be  restrictive  indorse- 
ments :  "  The  within  must  be 
credited  to  D.,"  Anclier  v.  Bank 
of  England,  2  Doug.  637  ;  "pay  D. 
or  order  for  my  use,"  "  pay  D. 
for  my  account,"  Edie  v.  East 
India  Co.,  2  Burr.  1227  ;  Emus  v. 
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by  it.  ■  Where  it  does  authorize  further  transfer,  all  subse- 
quent indorsees  stand  in  the  shoes  of  the  first  restricted 
indorsee  {y). 

A  bill  was  indorsed  by  the  payee  in  this  form  : — "  Pay 
A.  B.,  or  order,  for  the  account  of  C.  D. ; "  A.  B.  pledged 
it  with  the  defendant,  who  advanced  money  upon  it  to 
A.  B.  personally.  Held,  that  the  defendaut  had  sufficient 
notice,  from  the  indorsement,  that  A.  B.  had  no  authority 
to  raise  money  on  the  bill  for  liis  own  benefit,  and,  there- 
fore, could  not  defend  an  action  of  trover  for  the  bill, 
brought  by  C.  D.,  his  principal  (s). 

A.,  a  merchant  at  Boston,  in  New  England,  remitted  a 
bill  to  B.,  his  agent  in  London,  iadorsing  it  in  this  form  : — 
"Fay  B.,  or  his  order,  for  my  use."  B.  discounted  it  with 
his  bankers :  he  afterwards  failed,  and  the  bankers,  to 
whom  he  was  indebted  in  more  than  the  amount  of  the 
bill,  received  payment  of  it  at  maturity  from  the  acceptors. 
Held,  in  an  action  for  money  had  and  received,  that  the 
bankers  were  liable  to  refund  the  money  to  A.  (a). 

Fifthly,  as  to  the  liability  of  a  person  transferring  by 
delivery  only. 

Where  the  holder  of  a  bill  or  note  made  or  become 
payable  to  bearer  negotiates  it  without  indorsing  it,  he  is 
called  a  transferor  by  delivery,  and  is  not  liable  on  the 
instrument. 

He  does,  however,  warrant  to  his  immediate  transferee, 
being  a  holder  for  value,  that  the  bill  or  note  is  what  it 
purports  to  be,  that  he  has  a  right  to  transfer  it,  and  that 
at  the  time  of  transfer  he  is  not  aware  of  any  fact  which 
renders  it  valueless  (6). 
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Cramlingtim,  Carthew,  5  ;  2  Vent. 
307 ;  TreuUel  v.  JBarandon,  8 
Taunt.  100  ;  1  Moore,  .543  ;  19  R.  II. 
472.  The  words  "value  in  account 
with  the  Oriental  Bank,"  have 
heen  held  not  to  be.  Mwrrow 
V.  Stvart,  8  Moore,  P.  C.  267 ; 
BucJdey  v.  Jachwn,  L.  K.,  3  Ex. 
135  ;  Sillees'  case,  [1891]  1  Q.  B. 
435. 

(^)  Code,  s.  35  (2)  and  (3). 

(z)  TreuUel  v.  JBarandon,  8 
Taunt.  100  ;  19  E.  E.  472  ;  1 
Moore,  543. 

(a)  Sigmirney  v.  Lloyd,  8  B.  &  C. 
622  ;  32  E.  R.  504  ;  affirmed  in 
the  Exchequer  Chamber,  5  Bing. 


525  ;  3  Y.  &  J.  220. 

(li)  Code,  s.  58  ;  Fenn  v.  Har- 
rison, 3  T.  R.  757  ;  Gompertz  t. 
Bartlett,  23  L.  J.,  Ex.  68  ;  Leeds 
Bank  v.  Walltcr,  11  Q.  B.  D.  84, 
a  case  of  a  bank  note,  of  which 
the  date  had  been  altered,  and 
the  alteration,  though  visible  to 
a  practised  eye,  was  not  con- 
spicuously apparent ;  sect.  64  was 
held  not  to  apply  as  the  bank 
clerk  saw  it  at  once.  Martin  v. 
Morgan,  Gow,  123  ;  1  B.  &  B.  289  ; 
3  Moore,  635  ;  21  E.  E.  603  ;  where 
the  defendants,  knowing  a  cheque 
to  be  post-dated,  and  therefore  void 
under  the  then  existing  law,  and 
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CHAPTER        And  it  is  conceived  to  be  the  general  rule  of  the  English  (c) 

^^^- law,  and  the  fair  result  of  the  English  authorities,  that  the 

Nor  in  transferor  is  not  even  liable  to  refund  the  consideration,  if 

general  on  the  the  bill  Or  note  SO  transferred  by  delivery  without  indorse- 
consideration.  ment  turn  out  to  be  of  no  value,  by  reason  of  the  failure  of 
the  other  parties  to  it.  For  the  taking  to  market  of  a  bill 
or  note  payable  to  bearer  without  indorsing  it,  is  prima 
facie  a  sale  of  the  bill.  And  there  is  no  implied  guarantee 
of  the  solvency  of  the  maker,  or  of  any  other  party  (d). 


Where  the 
bill  is  con- 
sidered as 
sold. 


If  a  bill  or  note,  made  or  become  payable  to  bearer,  be 
delivered  without  indorsement,  not  in  payment  of  a  pre- 
existing debt,  but  by  way  of  exchange  for  goods,  for  other 
bills  or  notes,  or  for  money  transferjed  to  the  party  deliver- 
ing the  bill  at  the  same  time,  such  a  transaction  has  been 
repeatedly  held  to  be  a  sale  of  the  bill  by  the  party  trans- 
ferring it,  and  a  purchase  of  the  instrument,  with  all  risks, 
by  the  transferee.  "  It  is  extremely  clear,"  says  Lord 
Kenyon,  "  that  if  the  holder  of  a  bill  send  it  to  market 
without  indorsing  his  name  upon  it,  neither  morality  nor 
the  laws  of  this  country  will  compel  him  to  refund  the 
money  for  which  he  sold  it,  if  he  did  not  know  at  the  time 
that  it  was  not  a  good  bill "  (e).  So,  where  A.  gave  a  bank- 
rupt, before  his  bankruptcy,  cash  for  a  bill,  but  refused  to 


that  the  drawers  were  insolvent, 
presented  it  for  payment  and 
I'eceived  the  money  from  the 
drawees,  who  paid  in  ignorance 
of  these  facts,  it  was  held  that 
they  were  liable  to  the  drawees 
in  an  action  for  money  had  and 
received.  A  transferor  by  delivery 
who  guarantees  due  payment  is 
entitled  to  recover  from  the 
acceptor  on  proof  of  custom, 
Ej:  parte  Bhlwp,  15  Ch.  D.  400, 
as  though  he  had  indorsed. 

(c)  In  America  also  it  has  been 
repeatedly  held,  that  payment  in 
bank  notes  after  the  hank  has 
failed,  the  fact  being  unknown 
both  to  payer  and  receiver,  is 
good,  and  the  loss  falls  on  the 
receiver.  2iayard  v.  Shimli,  1 
Watts  k,  Serg.  92  ;  Young  v. 
Adams,  6  Mass.  182-185  ;  Scruggs 
V.  Gass,  SYerger,  115  ;  Lourry  v. 
Murrcll,  2  Porter,  282.  The 
contraiy,  however,  has  been  also 
held.  lAghtbody  v.  Ontario 
Banlt,  11  Wend.  1  :  aifirmed  on 


error  in  13  Wend.  107  ;  liarleyy. 
Thornton,  2  Hill,  509 ;  Fogg  v. . 
Sawyer,  9  New  Hamp.  365  ;  see 
Story  on  Promissory  Notes,  p.  125  ; 
and  Byles  on  Bills,  Gth  American 
edition,  366.  It  is  conceived 
that  the  confusion  has  arisen 
from  neglecting  to  distinguish 
between  the  abstract  qnestions 
of  law  and  questions  of  fact  in 
the  particular  case. 

(<i)  See  the  obseiTations  of 
Littledale,  J.,  in  Camidge  v. 
Allenby,  6  B.  &  C.  373  ;  30  R.  R. 
358,  and  Rogers  v.  Laiigford,  1 C.  & 
M.  637,  642.  See  also  the  obser- 
vations of  Mr.  Baron  Bramwell, 
delivering  the  judgment  of  the 
Court  of  Exchequer,  in  Guar- 
dians of  the  Lichfield  Union  v. 
Greene,  26  L.  J.  140  ;  1  H.  &  N. 
884  ;  Smith  v.  Mercer,  L.  R.,  3 
Ex.  51. 

(e)  Fenn  v.  Harrison,  3  T.  R. 
757  ;  Fi-ans  v.  Whyle,  5  Bing. 
485  ;  3  M.  &  P.  130  ;  Smith  v. 
Mercer,  L.  R.,  3  Ex.  51. 
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allow  the  bankrupt  to  indorse  it,  thinking  it  better  without     CHAPTER 

his  name,  and  afterwards,  on  dishonour  of  the  bill,  proved         ^^^- 

the  amount  under  the  commission,  the  Lord  Chancellor 

ordered  the  debt  to  be  expunged,  observing,  that  this  was 

a  sale  of  the  bill  (/).     So,  if  a  party  discounts  bills  with  a 

banker,  and  receives  in  part  of  the  discount. other  bills,  but 

not  indorsed  by  the  banker,  which  bills  turn  out  to  be  bad, 

the  banker  is  not  liable.     "Having  taken  them  without 

indorsement,"  says  Lord  Kenyon,  "  he  has  taken  the  risk  on 

himself.    The  bankers  were  the  holders  of  the  bills,  and  by 

not  indorsing  them,  have  refused  to  pledge  their  credit  to 

their  validity  ;  and  the  transferee  must  be  taken  to  have 

received  them  on  their  own  credit  only  "  {g).     So,  where,  in 

the  morning  A.  sold  B.  a  quantity  of  corn  ;  and,  at  three 

o'clock  in  the  afternoon  of  the  same  day,  B.  delivered  to 

A.  in  payment  certain  promissory  notes  of  the  bank  of  C, 

which  had  then  stopped  payment,  but  which  circumstance 

was  not  at  the  time  known  to  either  party,  Bayley,  J.,  said, 

'•'  If  the  notes  had  been  given  to  A.  at  the  time  when  the 

corn  was  sold,  he  could  have  had  no  remedy  upon  them 

against  B.    A.  might  have  insisted  on  payment  in  money, 

but,  if  he  consented  to  receive  the  notes  as  money,  they 

would  have  been  taken  by  him  at  his  peril "  (A). 

Such  seems  the  general  rule  governing  the  transfer  by 
delivery,  not  only  of  ordinary  bills  of  exchange  and  pro- 
missory notes,  but  also  of  bank  notes  (i).  Nor  is  there  any 
hardship  in  such  a  rule,  for  the  remedy  against  the  trans- 
feror may  always  be  preserved  by  indorsement,  or  by  special 
contract.    The  rule,  however,  is  not  without  exceptions. 

If  a  banker's  note  be  given  on  account  of  a  pre-existing  Unless  the 
debt,  the  note  is  not  to  be  considered  as  sold  (/c).    But  if  bill  or  note  be 


the  banker  fail  and  if  the  note  be  duly  presented,  and  due 


(/)  Kv  paHe  Shuttleworth,  3 
Ves.  368  ;  4  R.  R.  20. 

(pi)  Fydell  v.  Clarli,  1  Esp. 
447  ;  Banli  of  England  v.  New- 
man, 1  Ld.  Raym.  442  ;  12  Mod. 
241  ;  Com.  57  ;  Emly  v.  Lye, 
15  East,  7  ;  13  R.  R.  347.  But 
in  Ex  parte  SlaeJiiurne,  10 
Ves.  204  ;  7  R.  R.  389,  the  Chan- 
cellor seemed  to  think,  that,  if 
goods  are  purchased  and  paid 
for  at  the  time  by  bills  not 
indorsed,  the  vendee  is  liable,  if 
the  bills  turn  out  to  be  bad.  See 
Janeg  v.  Ryde,  5  Taunt.  487 ; 
1  Marsh.  157  ;  15  R.  R.  561  ; 
Oioenson  v.  Morse,  7  T.  R.  64. 


(Ji)  Camidge  v.  Alleriby,  6 
B.  &  C.  373 ;  9  D.  &  R.  391  ;  30 
K.  E.  358  ;  see  Rohsoti  v.  Olircr, 
10  Q.  B.  704  ;  and  see  Ward  v. 
Evans,  2  Ld.  Raym.  928,  and 
Rogers  v.  Langford,  1  C.  &  M. 
637. 

(i)  Though  they  be  country 
bank  notes,  issued  by  the  payer 
himself,  when  the  question  arises 
in  favour  of  sureties.  Guardiaiis 
of  Lichfield  Union  v.  Greene,  26 
L.  J.,  Exch.  140 ;  1  H.  &  N.  884. 

(Ji)  See  as  to  this  exception, 
however,  the  language  of  Lord 
Campbell,  in  Timmins  v.  Gibbins, 
18  Q.  B.  722. 
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notice  be  given  of  the  dishonour,  the  remedy  for  the  ante- 
cedent debt  revives.  "  I  agree,"  says  Holt,  C.  J.,  "  the 
difference  taken  by  my  brother  Darnell,  that  taking  a  note 
for  goods  sold  is  a  payment,  because  it  was  a  part  of  the 
original  contract,  but  paper  is  no  payment  where  there  is  a 
precedent  debt.  For  when  such  a  note  is  given  in  pay- 
ment, it  is  always  taken  to  be  given  under  this  condition, 
to  be  payment,  if  the  money  be  paid  thereon  in  convenient 
time  "  (Z).  The  principle  of  the  exception  may  be  this.  A 
creditor  is  entitled  to  cash.  If,  instead  of  cash,  he  consent 
to  take  notes,  not  being  a  legal  tender,  that  is  a  favour  to 
the  debtor,  and  it  will  thence  be  inferred,  in  the  absence 
of  evidence  to  the  contrary,  that  the  notes  were  not  to  be 
payment,  if,  without  the  fault  of  the  creditor,  they  turn  out 
to  be  of  no  value. 


Other 

exceptions  to 
the  general 
rule. 


And  it  is  conceived,  that  as  an  express  contract  would 
make  the  transferor  liable  without  indorsement,  so  there 
are  other  circumstances  from  which  a  jury  may  infer  that 
the  intention,  and  implied  contract  of  the  parties  was,  that 
the  notes  were  not  to  be  payment,  if  dishonoured  {m). 

If,  for  example,  a  man  ask  another  to  change  a  bank  note 
for  him  as  a  favour,  and  the  banker  fail,  it  is  conceived  that 
a  jury  would  be  justified  in  inferring  an  implied  contract  to 
refund  the  change,  if  the  note  were  duly  presented  and 
dishonoured,  and  due  notice  given  {n)  ;  and  it  has  been 
held  that  if  a  customer  pay  to  his  account  with  his  banker 
notes  of  a  bank  which  has  failed,  and  the  banker  is  guilty 
of  no  laches,  the  loss  falls  on  the  customer  (o).  And  if  a 
banker  cash  a  cheque  on  another  bank  which  has  failed,  he 
may  recover  back  his  money  {p).    In  all  cases  where  the 


(V)  Ward  v.  Ikans,  2  Ld.  Raym. 
928  ;  Camidgey.  Allenby,  6  B.  &  C. 
373  ;  30  B.  E.  358.  So  held  also  by 
Pratt,  C.  J.,  in  Moore  v.  Warren, 
I  8tra.  415,  and  by  King,  C.  J.,  in 
Holme  y.  JBarry,lS>tTia,.i:\o.  In 
the  case  of  a  pre-existing  debt 
paid  by  notes,  if  the  notes  be  not 
paid  and  the  debtor  is  held  liable, 
there  is  no  doubt  as  to  the  original 
debt  for  which  he  is  so  liable, 
and  there  is  no  need  to  invent  or 
imply  any  contract  to  make  out 
that  debt.  But  where  goods  are 
exchanged  against  money,  if  the 
payer  is  held  liable,  it  is  difficult 
to  imply  a  contract  for  goods  sold 


and  delivered,  to  be  paid  for  on 
request. 

(m)  See  Van  Wart  v.  Woolley, 
3  B.  &  G.  446  ;  and  post.  Chapter 
XXllI.  There  is  no  warranty 
that  the  stamp  on  a  foreign  bill 
has  been  duly  cancelled.  Pooley 
V.  Browne,  11  C.  B.,  N.  S.  566. 

(»)  See  Rogers  v.  Langford,  1 

C.  &  M.  637  ;  Turner  v.  Stones,  1 

D.  &  L.  122  ;  Ex  parte  Islester, 
1  Rose,  23  ;  Woodland  v.  Fea/i; 
7  E.  &  B.  522. 

(o)  Timmins  v.  Gibhins,  18 
Q.  B.  722. 

ip)  Woodland  v.  Fear,  26 
L.  J.,  Q.  B.  202  ;  7  E.  &  B.  519. 
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receiver  of  the  notes  seeks  to  return  them  he  must  do  so 
within  a  reasonable  time  {q). 


CHAPTER 
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The  sellers  of  bills  on  the  London  market  do  not,  prima  To  an  agent 
fade,  trust  the  foreign  principal  of  the  English  buyer  if).       °*.^  foreign 

A  transferor,  by  delivery,  though  he  does  not  impliedly  Warranty  of 
warrant  the  solvency  of  the  parties  to  a  promissory  note  or  genuineness. 
bill  of  exchange,  does  wan-ant  to  his  immediate  transferee 
for  value  that  the  bill  or  note  is  what  it  purports  to  be, 
that  is  to  say,  not  forged  or  fictitious,  that  he  has  a  good 
title  thereto  and  to  transfer  it,  and  that  he  is  not  aware  of 
any  fact  that  renders  it  valueless,  as  for  instance,  that  it  is 
void,  or  avoided  by  alteration,  or  has  been  dishonoured,  or 
that  the  parties  to  it  are  insolvent  (s).  And  if  the  bill  or 
note  does  not  in  this  respect  fully  answer  the  warranty 
(though  some  signatures  be  genuine),  yet  the  consideration 
entirely  fails,  and  the  money  given  for  the  bill  may  be 
recovered  back(/),  provided  it  be  claimed  within  a 
reasonable  time  (m). 

A  transferor  by  delivery  only  warrants  to  his  immediate  No  liability 

transferee,  and,  therefore,  cannot  be  liable  in  any  case  to  to  subsequent 

a  subsequent  transferee,  either  on  the  instrument  or  the  transferee. 
consideration.    And  therefore  it  has  been  held  that  such 


({')  See  Itogei's  v.  Lutigford,  1 
C.  &  M.  (;42. 

(?•)  Pohier  V.  Morris, 2  E.  &  B. 
103. 

(«)  Code,  s.  58.  Jones  v.  Ryde, 
5  Taunt.  487  ;  1  Marsh.  157  ; 
1.5  E.  E.  561  :  Yowng  v.  Cole, 
3  Bing. .  N.  C.  724  ;  Jintce  v. 
JBruce,  1  Marsh.  165  ;  5  Taunt. 
4!»5  ;  15  E.  R.  566,  n. ;  Fallei-  v. 
Smith,  Eyan  &  M.  49  ;  Onrney 
V.  Wumershy,  4  E.  &  B.  133. 
So  it  has  been  repeatedly  bold  in 
America  ;  Mlis  v.  Wild,  6,  Mass. 
321  ;  Young  v.  Adams,  ibid.  182  ; 
Marhle  v.  Hatfield,  2  John.  R. 
455  ;  Eagle  Bank  of  Newliaven  v. 
Smith,  5  Con.  E.  71  ;  Strange  v. 
Mlison,  2  Bayley,  385  ;  though 
ttie  instrument  be  sold.  Bylos 
on  Bills,  6th  American  edition, 
p.  255,  Mr.  Justice  Story  lays  it 
down  tliat  there  is  also  a  warranty 
of  the  title  of  the  transferor. 
Treatise  on  Promissory  Notes, 
p.  123.     The  words  used  in  the 


Code  are  "  that  he  has  a  right  to 
transfer  it."  A  right  to  transfer 
can  hardly  exist  without  a  right 
to  hold,  hence  indirectly  he  does 
perhaps  warrant  his  title  ;  but  it 
is  realJy  immaterial  whether  or  no 
that  be  the  case,  as  honest  acqui- 
sition of  a  negotiable  instrument 
confers  a  new  and  independent 
title,  and  makes  the  hond  fide 
possessor  the  true  owner.  See 
further  as  to  transfer  of  a  forged 
or  altered  bill,  the  Chapter  on 
FoRGBBY  and  Alteration.  He 
also  warrants  that  a  bill  purport- 
ing to  be  a  foreign  bill,  and  there- 
fore not,  till  negotiated  here, 
requiring  a  stamp,  was  really 
made  abroad.  Oompertz  v.  Bart- 
lett,  23  L.  J.,  Q.  B.  65  ;  2  E.  &  B. 
854.  See  now  54  &  55  Vict.  c.  39, 
s.  36. 

(f)  In  re  Barrington,  2  Sch.  & 
Lef.  112;  9  E.  E.  61. 

(«)  Pooley  V.  Browne,  31  L.  J., 
C.  P.  135  ;  11  C.  B.,  N.  S.  666. 
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feree. 


subsequent  transferee  cannot  prove  for  the  value  in  the 
event  of  the  first  transferor's  bankruptcy  {x). 

But,  in  all  cases,  if  notes  or  bills  are  transferred  as  valid, 
when  the  transferor  knows  they  are  good  for  nothing,  the 
suppression  of  the  truth  is  a  fraud,  and  he  is  liable.  "  If," 
continues  Mr.  Justice  Bayley,  in  the  case  before  referred  to, 
"  A.  could  show  fraud  or  knowledge  of  the  maker's  insolvency 
in  the  payer,  then  it  would  be  wholly  immaterial  whether  tlie 
notes  were  taken  at  the  time  of  sale  or  afterwards"  (y). 

Sixthly,  as  to  the  rights  of  transferee  by  delivery. 

Bills  and  notes  payable  to  bearer  circulate  as  money,  and 
are  considered  as  such.  The  bond  fide  possessor  is,  therefore, 
the  true  owner.  For  it  is  essential  to  the  currency  of  money 
that  property  and  possession  should  be  inseparable  (z).  We 
have  already  seen  that  the  indorsee  of  a  bill  payable  to  order, 
and  not  made  payable  to  bearer  by  a  blank  indorsement,  has 
no  right  to  the  bill,  either  so  as  to  retain  it  against  the  real 
owner,  or  to  sue  any  party  upon  it,  unless  the  indorser  had 
a  right  to  indorse  (a).  Whereas,  if  the  cheque,  bill,  or 
note,  be  originally  made  or  have  since  duly  become  payable 
to  bearer,  the  title  of  the  holder,  both  as  against  a  former 
owner  on  the  one  hand,  and  against  the  maker,  acceptor, 
or  indorsei"  on  the  other,  is  not  affected  by  any  infirmity  in 
the  title  of  the  transferor,  provided  the  holder  took  it  bona 
fide  for  value. 

It  was  formerly  considered  that  the  transferee's  title  would 
be  affected  by  want  of  due  caution  on  his  part,  and  that  he 
would  be  liable  in  trover  to  the  real  owner,  and  unable  to 
enforce  payment  against  the  parties  to  the  Instrument,  if  he 
were  guilty  of  negligence  in  taking  it.  Thus,  where  a 
banker,  in  a  small  market  town,  changed  a  500?.  Bank  of 
England  note  for  a  stranger,  without  any  further  inquiry 
than  merely  asking  his  name,  he  was  held  liable,  in  trover, 
to  a  party  from  whom  the  note  had  been  unlawfully 
obtained ;  Best,  0.  J.,  observing,  "  The  party's  caution 
should  increase  with  the  amount  of  the  note  which  he  is 
called  upon  to  change  (b).     A  man  may  change  a  20?.  note 


(a;)  Gurney  v.  Woviersley,  4 
E.  &  B.  133. 

(y)  Caniidge  v.  Allenby,  6  B.  & 
C.  373  ;  9  D.  &  E.  891  ;  30  R.  R. 
358  ;  Fe7in  v.  Harrison,  3  T.  E. 
759. 

(r)  See  Foster  v.  Green,  30 
L.  J.,  Ex.263. 


(«)  Mead  v.  Toung,  i  T.  R.  28  ; 
2  R.  R.  314  ;  unless  there  be  an 
estoppel.    Code,  s.  24. 

(J)  Snow  V.  Peacocit,  2  C.  &  P. 
221  ;  8  Bing.  406  ;  and  see  Gill 
T.  Culitt,  3  B.  &  C.  466  ;  5  D.  &  R. 
324  ;  Egan  v.  Threlfall,  5  t).  &  R. 
326. 
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without  asking  a  single  question,  but  would  that  be  right  as     CHAPTER 
to  one  of  several  thousands  ?     More  caution  is  required  in         ^l^- 
the  case  of  a  discounter  than  of  a  payer  "  (c). 

But  it  is  now  settled,  that  if  a  man  take  honestly  an   Present  efEect 
instrument  made  or  become  payable  to  bearei',  he  has  a  good   "*  negligence 
title  to  it,  with  whatever  degree  of  negligence  he  may  have   °'^  iraud. 
acted,  unless  his  gross  negligence  induce  the  jury  to  find 
fraud.     "I  believe,"  says  Lord  Denman,  "we  are  all  of 
opinion  that  gross  negligence  only  would  not  be  a  sufficient 
answer  by  the  defendant  where  the  plaintiff  has  given 
consideration  for  the  bill.     Gross  negligence  may  be  evidence 
of  mala  fides,  but  it  is  not  the  same  thing.     We  have  shaken 
off  the  last  remnant  of  the  contrary  doctrine  "  (d). 

If  the  party  presenting  a  bill  or  note  payable  to  bearer    Title  of  an 
be  the  mere  agent  of  another,  the  agent's  title  is  infected    agent. 
with   the  infirmity  of  his  principal's  title,  although  the 
principal^is  in  the  agent's  debt ;  and  the  agent  consequently 
cannot  enforce  payment  of  the  maker  («). 

It  makes  no  difference  that  the  bill  or  note  is  only  Pledging  bills 

pledged,  and  not  absolutely  transferred ;  the  pawnee  acquires  payable  to 

a  property  in  it  (/),  and  is  not  liable  in  trover,  to  the  real  ^^^rer. 
owner,  as  in  the  case  of  goods  improperly  pledged  (5'). 


Exchequer  bills,  which  are 
blank  is  filled  up  (A),  bonds 

(c)  Queere,  whether  there  is  any 
real  difference  between  them. 

(<f)  Goodman  v.  Harvey,  i  Ad. 
&  El.  870;  6  N.  &M.  372  ;  Uther 
T.  mail,  10  Ad.  &  E.  784  ;  2  P.  & 
D.  .579.  In  the  case  of  Goodman 
T.  Harecy,  the  bill  bore  on  it, 
when  discounted,  the  notarial 
mark  of  non-acceptance.  To  «.se 
the  words  of  the  Lord  Chief  Jus- 
tice, "  the  plaintiff  received  the 
bill  with  a  death  wound  apparent 
on  it."  See  also  Bachlwuse  v. 
Harrison,  5  B.  &  Ad.  1098  ;  3  N. 
&  M.  188  ;  Crooli  v.  Jadis,  5  B.  t>c 
Ad.  909  ;  3  N.  &  L.  257  ;  Foster 
V.  Pearson,  1  C,  M.  &  B.  855  ;  5 
Tyr.  255  ;  Willis  v.  Banh  of  Eng- 
land, 4  A.  &;  E.  21  ;  Raphael  V. 
Banlt  of  England,  17  C.  B.  16L  ; 
Carloa  v.  Ireland,  5  E.  &  B.  765  ; 
Banli  ofBentjal  Y.Fagan,  7  Moore, 

B.B.E, 


payable  to  bearer  before  the   other 
of  foreign  princes  and  states  instruments 

payable  to 


P.  C.  C.  72  ;  and  supra  pp.  43 
and  148. 

(e)  Solomons  v.  Bank  of  Eng- 
land, 13  East,  135  ;  1  Eose,  99  ; 
12  E.  E.  341.  As  to  agent  trans- 
gressing his  authority,  see  Watson 
V.  Russell,  34  L.  J.,  Q.  B.  93. 

(/)  Barber  v.  Richards,  20 
L.  J.,  Exch.  135  ;  Code,  s.  27  (3). 

(</)  Collins  v.  Martin,  1  Bos.  & 
Pul.  648  ;  2  Esp.  520  ;  4  E.  E.  752. 
See  as  to  lien  of  banker,  post. 

(/t)  WooJiey  V.  Bole,  4  B.  &  Aid. 
1  ;  22  E.  E.  594,  see  as  to  dividend 
warrants.  Partridge  v.  Banh  of 
England,  13  L.  J.,  Q.  B.  281,  and  9 
Q.  B.  424,  in  error ;  and  see  further, 
as  to  Exchequer  bills,  BarnMt 
v.  Brandao,  6  M.  &  G.  630; 
Brandao  v.  Barnett,  3  C.  B.  519. 
In  the  state  of  Georgia  it  has  been 
held,  that  any  bond  payable  to 

13 
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payable  to  bearer  («),  and  East  India  bonds  Qc),  resemble 
money  and  bills  of  exchange  payable  to  bearer,  in  the 
necessary  union  of  possession  and  property.  Honest 
acquisition  confers  title  {I). 

A  metallic  token,  like  an  I  0  TJ,  should  seem  at  common 
law  to  be  only  evidence  of  a  debt.  Though  intended  for 
circulation  it  can  therefore  at  common  law  give  no  right  of 
action  to  a  transferee. 

But  the  issuer  of  tokens  made  of  mixed  metals,  com- 
pounded partly  of  gold  or  silver,  was  formerly  liable  to  the 
holder  (m). 

The  issuer  of  a  token,  made  wholly  or  in  part  of  copper, 
is  liable  only  to  the  original  taker  (n). 

The  issuing  of  tokens  made  partly  of  gold  or  silver  was 
restrained  by  the  53  Geo.  3,  c.  114  (now  repealed  by  the 
24  &  25  Vict.  c.  101),  and  the  issuing  of  tokens  made  wholly 
or  partly  of  copper  by  the  57  Geo.  3,  c;  46. 

Tokens,  into  the  composition  of  which  neither  the 
precious  metals  nor  copper  enter,  seem  left  to  the  common 
law.  Wages  of  artificers,  however,  cannot  in  certain  trades, 
even  by  consent,  be  paid  in  tokens  (o). 

Seventhly,  as  to  transfer  under  peculiar  circumstances. 

An  indorsement  may  be  made  even  before  the  bill  or 
note  itself,  and  so  render  the  indorser  liable  to  subsequent 
parties  to  any  amount  warranted  by  the  stamp.  The 
plaintiffs  were  bankers,, with  whom  one  G.  had  dealings. 
They  refused  to  let  him  have  more  money,  unless  he 
procured  them  the  indorsement  of  a  third  person.  G. 
accordingly  induced  the  defendant  to  sign  his  name  across 
the  back  of  four  blank  forms  of  promissory  notes.  G.  then 
filled  them  up,  and  delivered  them  to  the  plaintiffs,  who 
knew  the  notes  were  blank  at  the  time  of  the  indorsement. 
The  notes  were  not  paid  by  G.,  the  maker,  and  the  plaintiffs 
called  on  the  defendant  as  indorser.  Lord  Mansfield  : 
"  Nothing  is  so  clear,  as  that  tffe  indorsement  on  a  blank 


bearer  is  a  negotiable  instrument. 
Byles  on  BiUs,  6th  American 
edition,  p.  257. 

(«)  Oorgier  v.  Mietille,  3  B.  & 
C.  io  ;  4  'D.  &  E.  641 ;  27  R.  E. 
290 ;  Jones  v.  Pejipercorn,  28  L.  J., 
Chan.  158  ;  1  Johnston,  430 ; 
Goodwin  ¥.  Robarts,  L.  E.,  10  Ex. 
337  ;  44  L.  J.,  Ex.  57  and  157. 
Ante,  p.  80. 

(A)  51  Geo.  3,  c.  64. 


(Z)  The  embezzling  of  bills  by 
agents,  or  pledging  them  beyond 
their  lien,  is  a  misdemeanor 
punishable  by  penal  servitude  or 
imprisonment,  24  &  25  Vict.  c.  96, 
s.  75. 

(»0  53  Geo.  3,  c.  114,  s.  3. 
As  to  medals  resembling  coins, 
see  46  &  47  Vict.  c.  45,  s.  2. 

(«)  57  Geo.  3,  c.  46. 

(o)  1  &  2  Will.  4,  0.  37. 
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note  is  a  letter  of  credit  for  au  indefinite  sum.     The    CHAPTER 
defendant  said,  'Trust  G.  to  any  amount,  and  I  will  be         ^^^- 
his  security.'    It  does  not  lie  in  his  mouth  to  say  the 
indorsements  were  not  regular  "  (^). 

An  indorsement  may  be  made  either  before  or  after  After  refusal 
acceptance.    If  a  bill  be  indorsed  after  refusal  to  accept,  *o^ccept, 
and  notice  thereof  to  the  indorsee,  or  after  it  is  due,  these  transferee 
are  circumstances  which  may  reasonably  excite  suspicions  has  notice  of 
as  to  the  liability  or  solvency  of  the  antecedent  parties,  the  dishonow. 
An  indorsee,  therefore,  of  a  bill  dishonoured  or  after  due, 
with  notice  thereof,  has  not  all  the  equity  of  an  indorsee 
for  value  in  the  ordinary  course  of  negotiation.     He  is  held 
to  take  the  bill  on  the  credit  of  his  indorser,  and  has  no 
superior  title  against  the  other  parties  {q). 

Drawer  requested  defendant  to  indorse  two  bills  for  his, 
the  drawer's,  accommodation.  He  accordingly  drew  two  in 
favour  of  the  defendant,  which  defendant  indorsed  and  gave 
up  to  him.  These  bills  the  drawer  then  gave  to  A.,  and 
A.  signed  an  agreement  with  defendant,  that  if  one  of  the 
Dills  were  paid,  the  defendant  should  be  exonerated  from 
the  other.  One  of  them  the  defendant  accordingly  did  pay. 
The  other  was  presented  for  acceptance  and  dishonoured  ; 
it  was,  after  this,  indorsed  by  A.  to  the  plaintiffs,  with 
notice  of  the  dishonour.  On  payment  being  refused, 
plaintiff  sued  defendant.  Held,  that  the  plaintiffs,  having 
taken  the  bill  after  notice  of  dishonour,  took  the  title  of 
their  indorser,  and  that,  as  the  agreement  would  have  been 
a  defence  to  an  action  at  the  suit  of  A.,  it  was  a  defence 
also  against  the  plaintiffs  (r). 

But  if  the  indorsee  had  no  notice  of  the  dishonour,  he  is  Where  the 
not  prejudiced  by  it.     Payee  presented  a  bill  for  acceptance,  t^'^i^sferee  has 


(jfi)  Code,  ss.  20  and  5  6  ;  Ruudl 
V.  Langstaffe,  2  Doug.  514  ;  and 
this  seems  to  be  the  law  in 
America,  though  the  amount  of 
liability  is  not  there  limited  by 
any  stamp  laws  :  Byles  on  Bills, 
6th  American  edition,  pp.  260  and 
292;  Ui7ierY.Dawnc]/,iGamTp.d7; 
15  E.  R.  729.  A  bill  may  be  in- 
dorsed before  the  day  of  its  date  : 
Pasmore  v.  JVorth,  13  East,  517 ; 
12  R.  E.  420 ;  and  see  Siiaith  v. 
Mingay,  1 M. & Sel.  87;  Ci-ucldey  v. 
Clarence,  2  M.  &  Sel.  90  ;  14  R.  R. 
596 ;  and  see  17  Geo.  3,  c.  30,  s.  1  ; 
and  Schultz  v.  AHley,  2  Bing.  N. 
C.  544  ;  2  Scott,  815  ;  1  Hodges, 


525  ;  Carter  v.  White,  L.  R.,  20 
Ch.  D.  225  ;  Garrard  v.  Zeicis, 
L.  R.,  10  Q.  B.  D.  30  ;  but  if 
holder  had  notice  of  any  fraud, 
he  cannot  fill  in  the  blanks : 
Hogarth  v.  Latham,  L.  E.,  3  Q.  B. 
D.  643.  See  post.  Chapter  on 
Acceptance. 

(jf)  Code,  s.  36.  But  as  to  a 
bill  payable  to  bearer,  see  Good- 
man V.  Harrey,  4  Ad.  &  El.  870  ; 
6  N.  &  Man.  372  ;  Raphael  v. 
Banh  of  England,  17  C.  B.  161 ; 
Carlon  v.  Ireland,  5  E.  &  B.  765. 

(;■)  Crouley  v.  Ham,  13  East, 
498  ;  12  R.  R.  410. 
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which  was  refused.  He  neglected  to  advise  the  drawer, 
and  thereby  discharged  the  drawer  as  between  the  drawer 
and  himself.  He  then  indorsed  the  bill  without  informing 
his  indorsee  of  the  dishonour.  Held,  that  the  discharge  to 
the  drawer  extended  only  to  an  action  at  the  suit  of  the 
party  guilty  of  the  neglect,  and  that  the  indorsee  having 
had  no  notice  of  the  dishonour,  the  same  defence  was  not 
available  against  him  as  against  his  indor8er{s). 

"After  a  bill  or  note  is  due  "  it),  says  Lord  Ellenborough, 
"  it  comes  disgraced  to  the  indorsee,  and  it  is  his  duty  to 
make  inquiries  concerning  it.  If  he  take  it,  though  he 
give  a  full  consideration  for  it,  he  takes  it  on  the  credit  of 
the  indorser,  and  subject  to  all  the  (m)  equities  with  which 
it  may  be  encumbered."  Thus,  where  the  defendant  made 
a  promissory  note  for  the  accommodation  of  the  payee,  and 
the  payee  indorsed  it,  overdue  to  A.,  and  A.  indorsed  it  to 
the  plaintiff,  it  was  formerly  held  that,  as  the  absence  of  con- 
sideration would  have  been  a  good  defence  against  the  payee, 
it  was  also  available  both  against  A.  and  the  plaintiff  (a;). 


(J)  Code,  s.  36  (5).  OfKeefey. 
B-nnn,  f<  Taunt.  305  ;  1  Marsh. 
613  ;  16  R.  R.  623  ;  affirmed  in  the 
K.  B.,  5  M.  &  S.  282  ;  and  see 
Wliltekead  v.  Wallter,  11  L.  J., 
Exch.  168  ;  9  M.  &  W.  506  ;  10 
M.  &  W.  696  ;  and  Bai-tUtt  v. 
5e««0H,14M.&W.  733;  3D.&L. 
274  ;  15  L.  J.,  Exch.  23. 

(f)  Tmson  v.  Fi-ancis,  1  Camp. 
19 ;  10  R.  R.  617.  It  is  appre- 
hended that  wherever  it  is  alleged 
that  a  bill  was  indorsed  wh  en  over- 
due, or  under  any  other  peculiar 
circumstances,  it  lies  on  the  party 
averring  the  fact  to  prove  it  on  the 
general  principle,  "  El  ineuiiMt 
jprobatio  qui  dicit." 

(■m)  In  Sturterant  v.  Foj'd,  i 
M.  &  G.  101,  Cresswell,  J.,  says, 
"  Perhaps  the  better  expression 
would  be,  that  he  takes  the  bill 
subject  to  all  its  equities."  In 
equity  it  has  been  held  that  where 
an  overdue  bill  of  exchange  was 
bought  with  stolen  money,  the 
claim  of  the  pei'sou  with  whose 
money  it  had  been  bought  was  an 
equity  attaching  to  the  bill.  I/t 
re  European  Bunlt,  L.  R.,  5  Chan. 
Ap.  35!>.  Qveere,  as  to  there  not 
having  been  here  some  gi-ound 
for  constructive  notice.      Where 


an  agent  without  authority 
negotiates  a  bill  overdue,  the 
transferee  is  afEected  with  the 
infirmity  in  the  agent's  title, 
and  is  liable  to  refund  the  money 
to  the  principal,  and  so,  too, 
if  the  bill  be  renewed.  Lee  v. 
Zagury,  8  Taunt.  114  ;  19  R.  R. 
476. 

(./■)  Tinson  v.  Franeis,  1  Camp. 
19  ;  10  E.  R.  617 ;  Broion  v. 
JDavies,  3  T.  R.  80  ;  7  T.  R.  429  ; 
sed  vide  Charles  v.  Marsden,  1 
Taunt.  224  ;  Atwood  v.  Crnwdie, 
1  Stark.  N.  P.  483;  Bayley, 
6th  ed.  161  ;  Chitty,  9th  ed.  218  ; 
Roscoe,  386.  Qiicere,  whether 
this  were  at  any  time  the  law, 
supposing  a  bill  to  have  been 
accepted  after  it  became  due.  See 
Stein  V.  Yglesias,  1  C,  M.  &  R. 
565  ;  3  Dowl.  252 ;  1  Gale,  98. 
So  stood  the  authorities  till  the 
Court  of  C.  P.,  in  Stiniemnt  v. 
Ford,  and  the  Court  of  Q.  B.,  in 
Lazarus  v.  Cowie,  3  Q.  B.  459, 
and  perhaps  the  Court  of  Exch., 
in  Stem  v.  Yglesias,  ante,  upheld 
the  authority  of  Charles  v.  Mars- 
den, and  it  should  now  seem  that 
an  original  absence  of  considera- 
tion in  the  case  of  an  accommoda- 
tion  bill,  is  not  one   of  those 
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It  now,  therefore,  seems  that  the  original  absence  of  CHAPTER 
consideration,  in  the  case  of  accommodalion  acceptances,  the  ■^^^- 
object  of  which  is  to  raise  money,  will  not  defeat  the  title 
of  an  indorsee  for  value  of  an  overdue  bill  or  note,  even 
although  the  indorsee  had  notice  of  the  fact  when  he  took 
the  bill,  unless  there  were  an  agreement,  express  or  implied, 
restraining  the  negotiation  of  the  bill  or  note  after  it  should 
become  due  {y). 

A  bill  or  note  assigned  in  due  time  on  the  day  of  payment 
is  to  be  considered  as  assigned  before  it  is  due  (s). 

The  assignee  of  an  overdue  bill  or  note  is  not  affected  by 
an  infirmity  in  the  title  of  an  original  or  antecedent  party, 
if  his  immediate  assignor  could  have  maintained  an  action. 
A  bill  was  accepted  on  a  smuggling  transaction,  indorsed 
before  it  was  due  to  a  bona  fide  holder  for  value,  and  by  the 
latter  indorsed,  after  due,  to  the  plaintiff.  Held,  that  as 
the  indorser  might  have  sustained  an  action  against  the 
acceptor,  so  could  his  indorsee  {a). 

An  indorsee  of  an  overdue  bill  or  note  is  liable  to  such 
defects  of  title  only  as  attach  on  the  bill  or  note  itself,  and 
not  to  claims  arising  out  of  collateral  matters  (h).  There- 
fore the  indorsee  of  an  overdue  note  is  not  liable  to  a  set-off 
due  from  the  payee  to  the  maker  (c).  And  although  the 
indorsee  had  notice,  gave  no  consideration,  and  took  the 
bill  on  purpose  to  defeat  the  set-off  (rf).     Yet  it  should 

equities    which    attach    on    the  459  ;  and  see  SteUi  v.  Yglesias,  1 

instrument  and  defeat  the  title  of  C,  M.  &  E.  565. 

an  indoreee  for  value  of  an  over-  (r)  Byles  on  Bills,  6th  Ameri- 

due  bill,  although  with  notice  of  can  edition,  p.  269.     Code,  sect, 

the  fact.   See  Car  leathers  v.  West,  36  (4). 

11  Q.  B.  143,  and  Ml'  parte  Swan,  (ii)  Chaliitei'SY.Laidnit,].  Camp. 

L.  K.,  6  Kq.  345.     The  eflfect  of  383  ;  10  E.  R.  709 ;  Fairclovgh 

the  Code  seems  to  be  to  uphold  v.  Paiia,  9  Exch.  690. 

Charles  v.  Marsden,  for  though  (J)  Holmes  v.  Kidd,  in  error,  28 

sect.  36  declares  that  if  the  party  L.  J.  113  ;  3  H.  &  N.  891. 

transferring  when  overdue,  were  (c)  Bui-rovgh  v.  Moss,  10  B.  & 

not  a  holder  for  value,  his  trans-  C.  558  ;  5  M.  &  E.  296  ;  Stein  v. 

feree  can  have  no  better  title.  Yglesias,  1  C,  M.  &  E.  565  ;   3 

Sect.  28   (2)    makes  an  accom-  Dowl.  252  ;   1  Gale,  98.     It  has 

modating  party  liable  to  a  holder  been  thought  that  the  indorsee 

for  value,  and  sect.  27  (2)  con-  would  be  affected  by  the  set-off, 

stitutes  the  holder  a  holder  for  if  he  have  notice  of  it  at  the  time 

value,  if  value  have  at  any  time  he  takes  the  bill.   Goodall  v.  Ray, 

been  given,  against  the  acceptor  4  Dowl.  76.     But  it  is  now  clear 

and  all  parties  prior  to  such  time;  that  notice  makes  no  difference, 

besides  absence  of  consideration  Whitehead  v.  Walher,  11  L.  J., 

isnotoneof  the  defects  of  title  in  Exch.  168;  9  M.  &  W.  506;  10 

sect.  29  (2)  that  attach  to  an  over-  M.   &   W.   696  ;    and   Ex  parte 

due  bill  or  note.  Sivau,  L.  E.,  6  Eq.  345. 

(y)  Stuiierant  v.  Ford,  4  M.  &  (<?)  Oulds  v.  Harrison,  24  L.  J., 

G.  101  ;  Lazarus  v.  Cowie,  3  Q.  B.  Exch.  66 ;  10  Exch.  572. 
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seem,  that  where  a  negotiable  instrument  is  deposited  as 
a  security  for  the  balance  of  accounts,  and  is  afterwards 
indorsed  overdue,  in  an  action  by  the  indorsee  against  the 
party  originally  liable,  the  state  of  the  account  may  be 
gone  into(e).  And  where  there  has  been  an  agreement 
for  a  set-off,  the  transfer  of  the  bill  overdue  will  not 
defeat  it  (/). 

"Where  the  bill  is  deposited  as  a  security  for  the  balance 
of  a  running  account,  but  at  the  time  when  the  bill  becomes 
due  the  balance  is  in  favour  of  the  depositor,  and  the  bill 
is  not  withdrawn  by  him,  and  afterwards  the  balance  shifts 
in  favour  of  the  depositary,  the  depositary  is  not  to  be 
considered  as  the  transferee  of  an  overdue  bill  (</). 

Bills  of  exchange  payable  on  demand  are  deemed  over- 
due when  they  appear  to  have  been  in  circulation  for  an 
unreasonable  length  of  time,  and  can  thenceforth  only  be 
negotiated  subject  to  any  defect  of  title  affecting  them  at 
maturity.  This  rule  applies  to  bankers'  cheques,  trans- 
ferred a  long  time  after  they  are  issued.  The  owner  of  a 
cheque  on  a  banker  for  50L,  having  lost  it,  the  cheque  was 
paid  five  days  after  its  date  to  a  shopkeeper,  who  received 
the  amount  at  the  bank.  Held,  that  the  shopkeeper  was 
liable  to  refund  the  money  to  the  owner  of  the  cheque  ;  for, 
having  taken  it  after  due,  he  acquired  no  better  title  than, 
the  party  from  whom  he  took  it,  and  that  it  lay  on  him  to 
show  that  his  assignor  had  a  title.  "A  cheque,''  says 
Mr.  Justice  Holroyd,  "  is  payable  immediately  ;  the  holder 
of  it  keeps  it  at  his  peril,  and  a  person  taking  it  after  it  is 
due  takes  it  also  at  his  peril "  {h). 

But  a  distinction  has  been  taken  between  the  transfer  of 
a  bill  or  note  payable  at  a  fixed  period  and  overdue,  and 
the  transfer  of  a  cheque  some  days  old.  For,  in  the  case  of 
such  a  bill  or  note,  there  is  a  fixed  time  for  payment,  after 
which  it  cannot  possibly  circulate  without  some  suspicion  ; 
but  there  is  no  such  fixed  time  iu  the  case  of  a  cheque. 


(c)  Cullenndgey.  Farqnliavson, 
1  Stark.  259  ;  and  see  the  obser- 
vations of  Mr.  Baron  Parke  on 
this  case  in  Oulds  v.  Ilarnson, 
ubi  supra. 

(/)  Such  an  agreement  being 
in  fact  a  satisfaction  of  the  bill 
independently  of  the  Statute  of 
Set-ofE.  Oulds  v.  Ilarrimu,  supra. 

(y)  Atwood  V.  Croicdie,  1  Stark. 
483. 

(Ji)  Doion  V.  Hailing,  4  B.  & 


C.  330  ;  0  D.  &  R.  445  ;  2  C.  & 
P.  11  ;  Code,  s.  36  (3).  Sect.  29  (2) 
enumerates  defects  of  title  that 
attach  to  a  bill  or  note  negotiated 
after  due,  or  with  notice,  sub-s. 
(b).  Unreasonable  length  of  time 
is  stated  to  be  a  question  of  fact, 
and  therefore  may  vary  with  each 
particular  case,  where  a  bill  is 
payable  on  demand  ;  as  to  a  note, 
see  s.  86. 
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Of  note 
payable  on 
demand. 


And  therefore,  it  has  been  held,  that  though  the  taking  of    CHAPTER 

a  cheque  six  days  old  is  a  circumstance  from  which  the /wry  ^^l- 

may  infer  fraud,  it  is  not  conclusive  evidence,  so  as  to  pre- 
vent the  party  taking  the  cheque  from  suing  on  it,  or 
retaining  it,  or  the  money  received  upon  it,  and  the  same 
has  been  held  of  a  cheque  eight  days  old  (*'). 

Where  a  note  payable  on  demand  is  negotiated,  it  is  not 
to  be  deemed  overdue,  so  as  to  affect  a  holder  without 
notice  with  defects  of  title,  because  it  has  been  outstanding 
more  than  a  reasonable  time  {k).  But  it  must  be  presented 
within  a  reasonable  time  after  indorsement,  in  order  to 
charge  an  indorser  (l) :  although  it  be  several  years  old, 
and  no  interest  has  been  paid  on  it.  "  A  promissory  note," 
says  Mr.  B<iron  Parke,  "payable  on  demand,  is  intended 
to  be  a  continuing  security ;  it  is  quite  unlike  a  cheque, 
which  is  intended  to  be  presented  speedily  "  (m). 

The  fact  that  a  note  is  overdue  must  have  distinctly  Pleading, 
appeared  in  the  pleading  (ra). 

Though  the  maker  of  a  bill  or  note  assigned  when  over- 
due might  resist  payment  at  law,  equity  had  a  concurrent 
jurisdiction,  and  might,  when  justice  required,  order  the 
instrument  to  be  delivered  up  to  be  cancelled,  and  restrain 
the  holder  from  proceeding  at  law  (o). 

Where  a  banker,  on  whom  a  cheque  is  drawn,  is  also  the  Transfer  of  a 
banker  of  the  bearer,  and  the  cheque  is  paid  in,  there  are  cheque  drawn 
two  characters  in  which  the  banker  may  have  received  it : 
he  may  have  received  it  merely  as  agent  of  the  bearer,  like 
any  other  securities  which  the  bearer  may  have  paid  in  on 
account ;  or  he  may  have  received  it  as  drawee,  and  so  by 
receiving  it  have  paid  it.    Prima  facis,  he  must  be  taken 


Equitable 
relief  in  case 
of  an  overdue 
bill. 


on  the  banker 
of  the  bearer. 


((■)  Rothschild  v.  Coriwy,  9  B. 
&  C.  388  ;  1  M.  &  E.  411  ;  Dans. 
&  L.  325  ;  33  E.  E.  209.  See 
Serrell  v.  Derbyshire  Railway 
Company,  9  0.  B.  311  ;  London 
and  County  BanU  v.  Groovi,  8 
Q.  B.  D.  288  ;  50  L.  J.  517  ;  51 
L.  J.  224. 

Qt)  Code,  s.  86  (3).  But  if  any 
evidence  of  payment  having  been 
refused  is  brought  borne  to  the 
holder,  it  may  be  otherwise. 
Barough  v.  White,  4  B.  &  C.  327  ; 
6  D.  &  E.  379  ;  2  C.  &  P.  8  ; 
Goodall  V.  Ray,  4  Dowl.  76. 

(0  Sect.  86  (1). 


(«0  Brooks  V.  Mitchell,  9  M.  & 
W.  15  ;  Cripps  v.  Davis,  12  M.  & 
W.  165  ;  see  Bartrum  v.  Caddy, 
9  Ad.  &  E.  275.  In  America  it 
has  been  held  that  such  a  note, 
unless  transferred  within  a  rea- 
sonable time  after  date,  is  to  be 
considered  as  overdue.  Byles  on 
Bills,  6th  American  edition,  p. 
268. 

(«)  Cripps  V.  Dacli,  12  M.  & 
W.  159. 

(o)  Hodgson  v.  Murray,  2  Sim. 
515  ;  Anon.  v.  Adavis,  Younge, 
117  ;  34  E.  E.  260. 
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CHAPTER     to  have  received  it  as  agent  of  the  bearer  (p),  and  will 
■^^^-  discharge  himself  by  giving  timely  notice  of  non-payment 

to  the  bearer  {q) ;  but  if,  while  he  keeps  the  cheque,  the 
drawer  pays  in  money,  the  banker  is  bound  to  appropriate 
that  money  to  the  payment  of  the  cheque,  though  a  larger 
balance  is  due  to  him  from  the  drawer  (r). 

After  Where  a  man,  to  whom  a  bill  is  transferred,  sends  it 

^f ^°*ht"f^"'   back  as  useless,  that  is  an  abandonment  of  his  right  as 

transferee.        transferee,  and  he  cannot,  by  getting  the  bill  again  into 

his  hands,  acquire  a  right  to  sue  without  a  new  transfer  (s). 

After  pay-  After  payment  in  due  course   by  or  on  behalf  of  the 

uiti'*''f  f^"^'^  acceptor    or  maker,  bills   or  notes   are  extinguished  and 

liabSr  ^  ^       cannot  be  transferred  (t),  except  promissory  notes  payable 

to  bearer  on   demand,  re-issued  by  the  original  maker, 

having  taken  out  a  licence  for  that  purpose  (u). 

And  an  accommodation  bill  paid  by  the  party  accom- 
modated (x)  at  maturity  cannot  be  re-issued. 

And  a  note  payable  on  demand,  which  has  been  paid, 
cannot  be  re-issued  by  the  maker,  although  the  indorsee 
have  no  notice  that  the  note  has  ever  been  paid,  or  that 
payment  has  ever  been  demanded  («/). 


By  other 
parties. 


"A  bill  of  exchange,"  says  Lord  Ellenborough,  "is  nego- 
tiable, ad  infinilwn,  until  it  has  been  paid  by  or  discharged 
on  behalf  of  the  acceptor  "  (2). 


(/))  Boyd  V.  JEiufrson,  2  Ad.  & 
E.  184  ;  4  N.  &  M.  99. 

(g')  Ibid.  ;  he  being  a  holder  for 
value.  Ux  yai-te  Jtic7idale,  19 
Ch.  X>.  409. 

(?■)  KiUhy  V.  Williams,  5  B.  & 
Aid.  815  ;  1  D.  &  E.  476  ;  24  R.  E. 
564. 

(s)  CartwriffJtt  v.  Williams,  2 
Stark.  340.  This  practice  is  now 
recognized  by  the  Code,  s.  49  (6), 
as  a  notice  of  dishonour  when  the 
bill  or  note  has  really  been  dis- 
honoured. Queen,  whether  the 
rights  against  the  other  parties 
are  not  abandoned  if  this  be  the 
method  adopted.  It  was  rarely 
used  except  by  bankers,  who  of 
course  did  not  in  such  case  credit 
the  customer  with  the  amount, 
and  are  therefore  unaffected. 

(0  55  Geo.  3,  c.  184,  s.  19  ; 
Code,  s.  59. 

00  55  Geo.  3,  c.  184,  ss.  14,  24  ; 
and  now  54  &  55  Vict.  c.  39,  s.  30. 


Until  a  bill  or  note  has  been  paid 
by  the  maker  or  acceptor,  or  on 
their  behalf,  it  has  not  discharged 
its  functions,  and  does  not  require 
a  new  stamp,  though  re-issued 
after  due,  and  after  it  has  been 
paid  by  an  indorser.  Callow  v. 
Laiorence,  3  M.  &  Sel.  95  ;  15 
E.  R.  423. 

(*)  Lazarus  v.  Cowie,  3  Q.  Bj 
464  ;  Parr  v.  Jewell,  16  C.  B. 
684  ;  Code,  s.  59  (3). 

(?/)  Bartrvm  v.  Caddy,  9  Ad. 
&  E.  275  ;  1  Per.  &  D.  207. 

(z)  Callow  V.  Lawreiice,  3  M.  & 
S.  95  ;  15  E.  E.  423  ;  IluVbard 
V.  Jacleson,  3  C.  &  P.  134  ;  4  Bing. 
390  ;  29  E.  E.  582  ;  Bolertl  v. 
Men,  1  B.  &  P.  398  ;  Bartrum 
V.  Caddy,  9  A.  &  E.  27?  ;  Wood- 
ward T.  Pi'll,  37  L.  J.,  Q.  B.  41 ; 
L.  E.,  4  Q.  B.  55,  where  an 
indorser  had  paid  the  amount  of 
the  bill  and  the  acceptor  the  costs. 
Code,  ss.  36  (1)  and  59. 
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A  bill  of  exchange,  therefore,  or  promissory  note,  unless 
paid  by  the  party  ultimately  liable,  can  in  general  be 
re-issued  (a).  Thus,  where  a  bill  or  note  is  paid  by  an  Rc-issue. 
indorser,  or  a  bill  payable  to  drawer's  order  is  paid  by  the 
drawer,  the  pai-ty  paying  is  remitted  to  his  former  rights, 
as  regards  the  acceptor,  maker,  or  other  antecedent  parties, 
and  may,  after  striking  out  his  own  and  subsequent  indorse- 
ments, re-issue  the  bill  or  note  {b). 


If  a  bill  or  note  be  paid  before  it  is  due,  and  is  after- 
wards indorsed  over,  it  is  a  valid  security  in  the  hands  of  a 
■  bona  fide  indorsee.  "I  agree,"  saj's  Lord  Ellenborough, 
"that  a  bill  jaid  at  maturity  cannot  be  re-issued,  and  that 
no  action  can  afterwards  be  maintained  upon  it  by  a 
subsequent  indorsee.  A  payment  before  it  becomes  due, 
however,  I  think,  does  not  extinguish  it  any  more  than  if  it 
were  merely  discounted.  A  contrary  doctrine  would  add  a 
new  clog  to  the  circulation  of  bills  and  notes  ;  for  it  would 
be  impossible  to  know  whether  there  iiad  not  been  an 
anticipated  payment  of  them.  It  is  the  duty  of  bankers  to 
make  some  memorandum  on  bills  and  notes  which  have 
been  paid,  and  if  they  do  not,  the  holders  of  such  securities 
cannot  be  affected  by  any  payment  made  before  they  are 
due"(<;). 

After  a  partial  payment,  at  maturity,  by  the  acceptor, 
or  any  other  party  really  the  principal  debtor,  the  holder 
cannot  recover  of  the  acceptor  more  than  the  balance  {d). 

A  question  sometimes  arises  whether  a  bill  have  been 
paid  or  transferred.  Though  the  holder  give  to  a  person 
taking  up  the  bill  a  general  receipt,  importing  that  he  has 
received  payment,  evidence  is  admissible  to  show  that  such 
person  taking  up  the  bill  paid  the  money,  not  as  agent  for 
the  acceptor  or  drawer,  but  as  indorsee  (e). 


After 

premature 

payment. 


After  partial 
payment. 


Where  there 
is  a  doubt 
whether  the 
bill  were  paid 
or  transferred. 


(a)  The  Stamp  Act  is  untouched 
by  the  Code,  otherwise  bank  notes 
would  be  extinguished  by  pay- 
ment, but  under  the  Stamp  Act 
they  can  be  re-issued. 

(J)  Code,  s.  59  (2)  b.  But 
where  a  bill  payable  to,  or  to  the 
order  of,  a  third  person,  is  paid 
by  the  drawer,  he  may  recover 
against  the  acceptor  but  cannot 
re-issue  the  bill.  Bech  v.  Ruhley, 
1  H.  Bla.  89,  n. ;  Code,  s.  59  (2) 
a.     See  ante,  p.  183  (c). 

(p)  Bin-bidge  t.    Manners,    'A 


Camp.  193  ;  AtteiiVorough  v. 
Mac1ien:ie,  25  L.  J.,  Exch.  2i4. 

(d)  See  the  Chapter  on  Pay- 
ment. 

(c)  Grares  v.  Key,  3  B.  &  Ad. 
313.  See  JIvhbard  v.  Jaclison,  4 
Bing.  390  ;  1  M.  &  P.  11  ;  29  R.  R. 
582  ;  and  Pollard  v.  Oijden,  2  E.  & 
B.  459  ;  Fitch  v.  Sutton,  5  East, 
230.  Part  payment  by  a  stranger, 
if  accepted  in  satisfaction,  may 
be  a  discharge  of  the  whole  debt. 
Welby  V.  Drake,  1  C.  &  P.  557  ; 
28  R.  R.  787. 
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Transfer  to 
acceptor  or 
other  party 
liable. 


Transfer  for 
part  of  sum 
due. 


For  residue 
unpaid. 


Transfer. 

Subject  to  the  other  provisions  of  the  Code,  when  a  bill 
or  note  is  negotiated  back  to  the  acceptor  or  maker,  a  prior 
indorser,  or  the  drawer,  he  may  re-issue  and  farther  nego- 
tiate the  bill,  but  cannot  enforce  payment  against  any 
intervening  party  to  whom  he  was  previously  liable  (/) ;  but 
transfer  at  or  after  maturity  to  the  maker  or  acceptor  in  his 
own  right  is  a  discharge  of  the  bill  or  note. 

A  bill  or  note  cannot  be  indorsed  for  part  of  the  sum 
remaining  due  to  the  indorser  upon  it,  if  the  limitation  of 
the  sum  for  which  it  is  indorsed  appear  on  the  indorsement 
itself.  Such  an  indorsement  is  not  warranted  by  the  custom 
of  merchants,  and  would  be  attended  with  this  inconve- 
nience to  the  prior  parties,  that  it  would  subject  them  to  a 
plurality  of  actions  (</).  It  is  conceived  that  the  effect  of 
such  an  indorsement,  when  attempted,  is  to  give  the  indorsee 
a  lien  on  the  bill,  but  not  to  transfer  a  right  of  action, 
except  in  the  indorser's  name  (/»). 

But  if  a  bill  or  note  be  indorsed  or  delivered  for  a  part 
of  the  sum  due  on  it,  and  the  limitation  of  the  transfer  do 
not  appear  on  the  instrument,  the  transferee  is  entitled  to 
sue  the  maker  or  acceptor  for  the  whole  amount  of  the  bill, 
and  is  a  trustee  of  the  surplus  for  the  transferor  (i). 

If  the  bill  have  been  partly  paid,  either  by  the  acceptor 
or  by  the  drawer,  who  for  this  purpose  is  the  agent  of 
the  acceptor  (/c),  the  bill  cannot  be  indorsed  for  the  part 
remaining  due  (j),  at  least  if  the  indorsement  show  that. 


(/)  Code,  s.  37.  The  other  pro- 
visions seem  to  be  sects.  59  and 
61.  His  indorsee  may,  however, 
recover  against  the  intervening 
parties  unless  their  indoisements 
are  struck  out.  Attenboroiigh  v. 
Mackenzie,  25  L.  J.,  Ex.  244.'  And 
so,  too,  a  prior  indorser,  if  his 
indorsement  were  not  one  for 
value,  but  the  indorsement  back 
to  him  be  such,  can  sue  his 
immediate  indorsee,  or,  indeed, 
all  subsequent  indorsees,  until 
there  have  been  an  indorsement 
for  value.  Willimon  v.  Unwin, 
7  Q.  B.  D.  630.  By  sect.  61,  if 
the  acceptor  or  maker  become 
holder  in  his  own  right  or  after 
maturity,  the  bill  or  note  is 
discharged  ;  impliedly,  therefore, 
it  will  not  be  so  if  he  be  not 
holder  in  his  own  right,  but  only 
as  assignee,  or  trustee,  or  executor. 


Q/^  Hawkins  v.  Cardy,  1  Lord 
Eaym.  360  ;  Code,  s.  32 '(2). 

(A)  So  held  in  America.  See 
Byles  on  Bills,  6th  American 
edition,  p.  273.  Such  an  indorse- 
ment does  not  operate  as  a  nego- 
tiation, sect.  32  (2),  hence  the 
intended  indorsee  is  not  a  holder, 
sect.  31  (1).  Still  a  man  having 
a  lien  is  a  holder  for  value  pro 
tantu,  sect.  27  (3). 

(i)  Beid  V.  Fm-nival,  1  C.  &  M. 
538  ;  5  G.  &  P.  499  ;  38  R.  R.  684. 
The  Code,  s.  32  (2),  expressly  uses 
the  phrase  "  purports."  Hence  a 
bill  or  note  payable  by  instal- 
ments, cannot  be  indorsed  for 
one  or  more  only  of  the  instal- 
ments if  that  appear  on  the 
indorsement. 

(Ji)  Bacon  v.  Scai-les,  1  Hen. 
Bl.  88. 

(?)  Hawltins  v.  Cardy,  1  Lord 
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When  the  holder  of  a  bill  or  note  absolutely  and  uncon-  CHAPTEK 

ditionally,  at  or  after  its  maturity,  renounces  his  rights  ^11- 

against  the  acceptor  or  maker,  the   bill  or  note  is  dis-  After  release. 
charged. 

The  renunciation  must  be  in  writing  unless  the  bill  or 
note  be  delivered  up  to  the  acceptor  or  maker. 

So,  too,  any  party  to  a  bill  or  note  may  be  released  by 
the  holder  before,  at,  or  after  maturity,  but  such  party  will 
still  remain  liable  to  an  indorsee  for  value  before  maturity, 
and  without  notice  (in). 

The  holder  cannot  transfer  after  action  brouglit,  so  as  to   Afteraction 
enable  his  transferee  to  sue  also,  provided  the  latter  were   brought. 
aware  that  the  first  action  had  been  commenced  (n).     But 
if  the  transferee  had  no  notice,  the  transfer  is  good  (o). 


Where  a  negotiable  instrument  is  transferred  abroad,  by 
a  mode  of  transfer  valid  here,  but  invalid  there,  or  vice 
versa,  a  question  may  arise  as  to  the  validity  to  be  attri- 
buted to  such  a  transfer  in  our  Courts.  The  general  rule 
of  law  on  this  subject  is,  that  a  contract  is  to  be  governed 
by  the  law  of  the  country  where  it  is  made  or  where  it  is 
to  be  performed,  but  the  remedy  is  to  be  moulded  by  the 
law  of  the  country  where  it  is  sought  (^).  A  bill  is  to 
be  considered  as  made  in  the  country  where  it  is  to  be 

Paid(?). 

The  subject,  however,  will  be  considered  more  in  detail 
in  the  Chapters  on  Foreign  Bills  and  Forkign  Law. 


Transfer  in 

foreign 

country 


Eaym.  360  ;  Garth.  466  ;  Johnson 
T.  KeimioH.  2  Wils.  262;  Code, 
s.  32  (2). 

(to)  Dud  V.  Edwards,  2  C.  &  P. 
602.  Code,  s.  62.  Post,  Cliap. 
XVI. 

(n~)  Marsh  v.  ifewell,  1  Taunt. 
109  ;  Joiu'S  V.  Lane,  3  Y.  &  C. 
281.  The  Queen's  Bench  in 
Deuters  v.  Tuivnsand,  33  L.  T. 
301,  held  that  this  defence  could 
not  be  raised  by  plea,  and  that 
the  defendant's  course  was  to 
apply  to  the  equitable  jurisdic- 
tion of  the  Court,  although  Mr. 
Baron  Alderson,  in  Junes  v.  Lane, 
seems  to  have  thought  otherwise. 
In  America  it  has  been  held  that 
a  judgment  extinguishes  the  nego- 
tiable quality  of  a  note.      Byles 


on  Bills,  6th  American  edition, 
p.  270. 

(o)  Culumbier  v.  Slim,  K.  B. 
T.  T.,  12  Geo.  3 ;  Chit.  9th  ed. 
217. 

(^X>)  See  the  authorities  col- 
lected in  Trimhy  v.  Vir/ide/;  1 
Bing.  2Sr.  C.  1.31  ;  i  M.  &'S.  695  ; 
6  C.  &  P.  2,5. 

(d)  Though  in  general  the  law 
of  the  country  where  a  contract 
is  made  governs  the  interpreta- 
tion of  the  contract,  yet  where 
an  inland  bill  is  indorsed  abroad, 
the  indorsement  shall,  as  regards 
the  payer,  be  interpreted  accord- 
ing to  the  law  of  the  United 
Kingdom.  Code,  s.  72  (2).  See, 
however,  Alcuck  v.  Smith,  [1892] 
1  Ch.  23.^. 
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After  holder's 
death. 


After  his 
bankruptcy. 


After 
marriage. 


By  a  deposit 
with  a  banker. 


Banker's 
responsibility 
for  safe 
custody. 


After  the  death  of  the  holder  his  personal  representatives 
should  transfer  (r).  But  where  indorsement  is  necessary, 
and  the  testator  has  only  written  his  name  on  the  bill  with- 
out delivery,  the  executor  cannot  complete  the  indorsement 
by  mere  delivery  (s). 

After  the  holder's  bankruptcy  his  trustees  should  trans- 
fer (<),  unless  the  bankrupt  were  merely  agent  or  trustee. 
For  the  Bankrupt  Laws  have  no  operation  on  any  property 
in  the  possession  of  the  bankrupt,  unless  he  have  therein  a 
beneficial  interest. 

The  husband  of  a  married  woman,  who  acquired  a  right 
to  a  bill  or  note  given  to  the  wife,  either  before  or  during 
marriage,  should  indorse  (u). 

Bankers  have  a  general  lien  on  all  securities  for  money 
which  are  deposited  with  them,  as  bankers,  in  the  way  of 
their  business,  and  therefore  a  lien  even  as  against  the  true 
owner,  on  bills  and  notes  payable  to  bearer,  or  on  Exchequer 
bills,  although  the  customer  who  deposited  them  was  not 
the  real  owner,  and  had  no  authority  to  give  a  lien  fx) ;  but 
not  on  Exchequer  bills  which  may  happen  to  be  delivered 
to  them  merely  for  the  purpose  of  receiving  the  interest  and 
exchanging  them  for  new  ones  (y). 

A  doubt  has  been  raised  as  to  the  responsibility  of  a 
banker  for  securities  intrusted  to  him  by  a  customer  for  safe 
keeping,  on  the  ground  that  the  banker,  being  a  gratuitous 
bailee,  is  only  liable  for  gross  negligence  iz). 

But  it  is  conceiTcd  that  a  banker  in  such  cases  can  hardly 
be  regarded  as  acting  gratuitously  for  his  customer,  such 
custody  being  an  inducement  held  out  to  attract  customers, 
by  the  use  of  whose  balances  the  banker  is  paid.     This  view 


((■)  See  ante,  Chapter  V.,  ExE- 
CUTOHS,  and  as  to  the  question 
whether  one  of  several  executors 
can  indorse. 

(«)  Bromage  v.  Lloyd,  1  Exch. 
32.  The  bill  or  note  belongs 
to  the  estate,  and  not  to  the 
intended  indorsee. 

(Q  See,  however,  Colien  v. 
Mitehell,  25  Q.  B.  D.  266  ;  and 
Chapter  on  Bankkuptcy. 

(«)  See  ante,  Chapter  V.  A 
married  woman  now  can  hold 
property  and  deal  with  it  as  if 


she  were  a  feme  sole  ;  hence  she 
alone  can  now  indorse  if  it  be 
part  of  her  separate  estate. 

(./■)  Barnctt  v.  Bmiidao,  6  M.  & 
G.  630  ;  London  C.  Batilt  of  Aus- 
tralia V.  White,  L.  R.  4  Ap.  Ca. 
413. 

(«/)  Barnett  v.  Brandao,  3  C.  B. 
519,  Dom.  Proc. 

(-)  GiUin  V.  McMullen,  L.  E., 
2  P.  C.  317,  where,  however,  it 
should  be  observed  that  the 
customer  himself  kept  the  key. 


Transfer, 


205 


seems,  moreover,  to  be  in  accordance  witli  tlie  most  recent 
case  on  the  subject  {a). 

Where  chattels  are  pledged  as  security  for  a  debt  payable  Transfer 
at  a  day  frefixed,  the  pledgee  has  at  common  law  on  default  l^y  way  of 
of  his  debtor,  and  after  giving  notice  to  redeem,  a  right  to  Pledge, 
sell  the  pledge  and  reimburse  himself  (J). 

This  power  of  sale  extends  not  only  to  a  pledge  of  chattels, 
but  to  a  pledge  of  stock  or  annuities  (c). 

The  rule  of  the  civil  law  is  in  substance  the  same. 
"Venduntur  pignora  simul  atque  solutionis  dies  venit,  et 
debitor  legitimo  modo  interpellatus,  sine  justa  eansa 
cessat "  (rf). 

But  a  mere  pledge  of  negotiable  paper  does  not,  it  is  con- 
ceived, confer  a  power  of  sale.  For  the  pledgee  is  trustee 
of  the  rights  and  obligations  of  the  holder.  He  cannot 
transfer  his  trust,  but  must  preserve  his  remedies  and  collect 
payment  from  the  parties  liable  at  maturity.  His  transfer, 
though  it  may  confer  title,  will  not  exonerate  himself  (^'). 

As  to  the  effect  of  an  action  in  trover  in  transferring  Bij  nction  in 
the  property  in  a  bill,  see  Chapter  XXVI.,  Collateral  ti-orn: 
Remedies. 

The  words  goods  and  chattels,  or  either  of  them,  in  a  By  will. 
testamentary  instrument,  will  pass  all  the  personal  estate 
of  the  testator,  including  choses  in  action,  such  as  bills  and 
notes.  But,  where  the  bequest  is  of  all  goods  and  chattels 
in  a  particular  place,  bills  and  notes  in  general  do  not  pass. 
But  it  has  been  considered,  that  such  notes  as  are  commonly 
treated  as  money  will  pass  (/). 

It  may  not  be  useless  to  subjoin  a  few  words  as  to  the  Duiwtlo 
extent  to  which  bills  or  notes  may  be  the  subjects  of  a  mortis  cama. 
donatio  mortis  causa  {g). 


(a)  Johnntorui's  cane,  40  L.  J., 
Chan.  286  ;  Burnett  v.  Braridao, 
6  M.  &G.  6.S0  ;  .3  0.  B.SI'J,  Dom. 
Proo. ;  which  last-mentioned  case, 
it  may  be  observed,  was  not 
brought  before  the  notice  of  the 
Court  in  Oihlin  v.  JfnMuUen, 
supra. 

Bankers  are,  of  course,  respon- 
sible for  the  care  of  their  own 
clerks  and  servants. 

(i)  'JkcJicr  V.  Wilson,  1  P. 
Wms.  261  ;  1  Uro.  P.  C.  494,  in 
en'or  ;  Pigutty.  C'nUey,  15  C.  H., 
N.  S.  701  ;  2  Kent's  Com.  805  ; 
Martin\.Beed,U  L.  J.,C.  P.  126. 


(ff)  Ihiclier  V.  Wilson,  ubi  sup.  ; 
Locltwood  V.  Ewer,  2  Atkyns,  303. 

(d)  Doctrina  pandectarum,  cap. 
G,  s.  318. 

(/)  See  2  Kent's  Com.  802,  805  ; 
Appleton  V.  Donaldson,  3  Bur. 
38 1 ;  Browne  v.  Ward,  3  Duer.  360. 

(/)  Stuart  V.  Bute,  11  Ves. 
662  ;  and  in  Dom.  Proc.  1  Dow. 
73  ;  14  R.  R.  14  ;  see  1  Roper  on 
Leg.  224,  3rd  ed.  ;  2  Wms.  on 
Exors.  648  and  942,  3rd  ed. 

(ji)  See  further  on  this  sub- 
ject the  profound  work  of  the 
late  Mr.  Justice  Williams  on 
Executors. 
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^^^-         law.     But  the  Digest  and  the  commentators  distinguish 

between  several  species  of  donatio  mortis  causd,  and  in  a 
manner  very  unsatisfactory  (A).  A  donatio  mortis  causd  is 
thus  defined  in  the  Institutes :  llortis  causd  donatio  est, 
qiM  propter  mortis  fit  suspicionem,  cum  quis  ita  donat,  ut 
si  quid  humanitus  ei  contiffisset,  Jiaberet  is  qui  accipit ;  sin 
autem  supervixisset,  is  qui  donavit  reciperet,  vel  si  eum 
donationis  pcenituisset,  aut  prior  decesserit  is,  cui  donatum 
sit.  *****  £t  {n  sitmmd,  mortis  causd  donatio  est, 
cum  magis  quis  se  velit  habere,  quam  eum  cui  donat,  magisque 
eum  cui  donat,  quam  heredem  suum.  But,  as  now  understood 
in  the  law  of  England,  a  donatio  mortis  causd  is  a  conditional 
gift  by  the  donor  in  contemplation  of  death  (*),  to  take  effect 
in  the  event  of  death  {h).  The  result  of  the  cases  seems  to 
be,  that  a  bond  {I),  or  a  policy  of  insurance  (m),  a  deposit 
note,  or  a  bank  note,  or  bill  of  exchange,  or  promissory  note, 
specially  indorsed  to  the  donee  or  made  or  become  payable 
to  bearer,  may  be  the  subjects  of  a  donatio  mortis  causd  (n), 
and  that  the  delivery  of  a  bond  with  mortgage  deeds  will 
impose  a  trust  upon  the  real  and  personal  representatives  in 
favour  of  the  donee  (o).  But  a  cheque  drawn  by  the  donor 
upon  his  own  banker,  cannot  be  the  subject  of  a  donatio 
mortis  causd,  because  the  death  of  the  drawer  is  a  revoca- 
tion of  the  banker's  authority  to  pay  (p).    No  more,  it  is 

(7t)  See  the  judgment  of  Lord  Tate  v.  Ililiert,  2  Ves.  jun.  120  ; 

Hardwicke,  in  Ward  v.  Turner,  2  R.  R.  175  ;  Irons  v.  Smallpieee, 

2  Ves.  4'31  ;  and  of  Lord  Eosslyn,  2  B.  &  Aid.  553  :  21  E.  E.  395. 
in  Tate  t.  HilbeH,  2  Ves.  jun.  (V)  Snellgrore  v.  Baily,  3  Atk. 

Ill  ;  2  E.  R.  175.  30.    But  not  railway  stock.  Moon 

(J)  Duffield  V.  Elioes,  1  Bligh,  v.  Moon,  L.  R.,  18  Bq.  474.' 
N.  S.  530  ;  30R.E.69  ;  Miller  v.  (jit?)   Witt  v.  Aniig,  30   L.   J., 

Miller,  3  P.  Wms.  356.     See  the  Q.  B.  318. 

opinion  of  Byre,  C.B.,  in  Bhmwt  v.  (»)  Drury  v.  Smith,  1  P.  Wms. 

Barrow,  1  Ves.  jun.  546  ;  but  the  405  ;  Miller  v.  Miller,  3  P.  Wms. 

qualification  as  to  last  illness  is  356  ;  Macdonald  v.  Maodonald, 

not  found  in  the  report  of  the  case.  16  C.  o.  S.  Ca.  758,  S.  C.  ;  Duffin 

4  Bro.  C.  G.  72.     See  1  Roper  on  v.   Bvffiii,  44  Ch.  D.  76,  where 

Legacies,  3rd  ed. ;  and  Wms.  on  the  donatio  of  a  deposit  note  was 

Exors.,  3rd  ed.  609.  not  invalidated  by  there  being 

(li)  Delivery  to  an  agent  of  the  the  donor's  own  cheque  on  the 
donee  will  be  good,  but  not  to  a  form  at  the  back, 
mere  agent  of  the  donor.  Farqu-  (^o')  Bwffield  v.  Hlweg,  1  Bligh, 
harson  v.  Cave,  2  Coll.  356  ;  N.  S.  409';  30  R.  E.  69. 
Powell  V.  Hellicar,  28  L.  J.,  (^;)  Unless  cashed,  or  it  seems 
Chan.  355;  26  Beav.  261.  A  presented  for  payment  in  the  life- 
mere  symbolical  deli  very  wiU  not  time  of  the  donor.  Bromley  y. 
suffice.  Ward  v.  Turner,  supra.  Brunton,  L.  E.,  6  Eq.  275  ;  Bouts 
There  must  be  an  actual  delivery.  v.  Ellis,  17  Beav.  121  ;  4  De  G., 
Bunn  V.  Martham,  7  Taunt.  227  ;  M.  &  G.  249  ;  Bowell  v.  Hellicar, 
2  Marshall,  532  ;  17  R.  R.  497  ;  28  L.  J.,   Chan.  355 ;   26  Beav. 
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conceived,  would  be  the  gift  of  an  1 0  U  {q).  And  negotiable 
instruments,  which  are  commonly  treated  as  money  for 
other  purposes,  may,  like  money,  pass  as  donationes  mortis 
causa  (r).  The  Courts  lean  against  this  sort  of  disposition. 
"  Improvements  in  the  law,"  says  Lord  Eldon,  "  or  some 
things  which  have  been  considered  improvements,  have  been 
lately  proposed,  and,  if,  among  those  things  called  improve- 
ments, this  donatio  mortis  causa  was  struck  out  of  our  law 
altogether,  it  would  be  quite  as  well "  (s).  Yet  it  has  since 
been  thrice  held  that  a  promissory  note  payable  to  order 
and  not  indorsed  may  pass  as  a  donatio  mortis  causa,  and  so 
too  an  unindorsed  cheque  {t). 

A  donatio  mortis  causa  may  be  made  subject  to  a  condition 
or  trust  {u). 

A  donatio  mortis  causd  resembles  a  legacy  in  these 
respects  ;  that  it  is  revocable  during  the  life  of  the  donor, 
that  it  is  subject  to  debts  on  a  deficiency  of  assets  (»),  that 
it  is  liable  to  duty(y),  and  that  it  may  be  made  to  the 
donor's  wife. 


CHAPTER 
XIT. 


How  it 
resembles  a 
legacy. 


It  differs  from  a  legacy  in  these  other  respects  ;  that  it  How  it  differs 
does  not  require  probate,  and  that  although  it  be  of  a  specific  *'0"^  ''■  legacy. 
chattel,  yet  the  executor's  assent  is  not  necessary  {z). 


261  ;  Hewitt  v.  Kaye,  L.  R.,  6 
Eq.  198  ;  Beali  v.  Sealt,  L.  R.,  13 
Eq.  489  ;  41  L.  J.  470  ;  Byles  on 
Bills,  6th  American  edition,  p.  45. 
A  distinction  has  been  held  to 
exist  between  cheques  payable  to 
order  and  those  payable  to  bearer ; 
the  former  bein»  held  capable  of 
being  subjects  of  a  donatio  inoHis 
causd.  Rolls  v.  Peavce,  L.  R.,  5 
Chan.  D.  7^0  ;  In  re  Mead,  L.  R., 
15  Chan.  D.  651.  It  must  be 
observed,  however,  that  the  sect. 
75  of  the  Code  apparently  includes 
both,  as  the  words  are  "  the  duty 
and  authority  of  a  banter  to  pay 
a  clieque  are  determined  by  notice 
of  his  customer's  death." ,  A 
donatio  of  a  banker's  deposit 
receipt  was  not  invalidated 
through  having  a  cheque  form  on 
it.  J)v.ff.n  V.  Duffiii,  [1890]  44 
Ch.  D.'76. 

(g-)  Tate  v.  Hilbert,  2  Ves.  jun. 
Ill ;  4  Bro.  C.  C.  286  ;  2  R.  R.  175. 
For  a  cheque  imports  Immediate 
payment ;  but  a  cheque  to  buy 
mourning  has  been  held  to  be  the 


subject  of  a  donatio  mortis  causa. 
Laioson  v.  Lawson,  1  P.  Wms. 
441  ;  but  see  2  Ves.  jun.  121  ;  see 
also  as  to  cheques,  Bouts  v.  Mlis, 
4  De  G.,  M.  &  Q.  249. 

(;•)  See  RanliUn  v.  Weguelin, 
57  Beav.  309  ;  29  L.  J., '  Chan. 
323  ;  Veal  t.  Veal,  27  Beav.  303  ; 
29  L.  J.,  Chan.  321. 

(*)  Bvffield  v.  Elwes,  1  Bligh, 
N.  S.  -633  (a.d.  1827)  ;  7  Tauiit. 
221  ;  30  R.  E.  69. 

(f)  Veal  T.  Veal,  29  L.  J., 
Chan.  321  ;  27  Beav.  303  ;  Bank- 
liii  V.  Weguelin,  ibid.  309  ;  In  re 
Mead,  15  Chan.  Div.  651  ;  Cle- 
ments V.  Cheesman,  27  Ch.  D.  631  ; 
54  L.  J.  158. 

(m)  Blount  V.  Burrow,  4  Bro. 
C.  C.  72  ;  mils  V.  mils,  10  L.  J., 
Exch.  440 ;  8  M.  &  W.  401  ; 
Shenston  v.  Broch,  36  Ch.  D.  541. 

(a;)  Smith  v.  Caven,  1  P.  Wms. 
406. 

(?/)  44  Vict.  e.  12,  s.  38  ;  Finance 
Act  [1894],  s.  2  (c). 

(z)  Thompson  v.  Hodgson,  2 
Stra.  777. 


208 


Transfer: 


CHAPTER 
XII. 


A  donatio  mortis  causa  differs  from  a  gift  inter  vivos  in 
these  respects.  It  is  revocable.  It  may  be  made  to  a  man's 
wife  ;  and  it  may  be  of  a  bond  or  mortgage  deed,  though 
neither  the  debt  would  have  passed  at  law,  nor  equity  have 
converted  the  donor  into  a  trustee. 

Neither  the  Wills  Act,  1  Vict.  c.  26,  nor  the  44  Vict.  c.  12, 
abolished  donationes  mortis  causa  (a). 


Execution.  Bills  or  notes  could  not  at  common  law  be  taken  in 

execution,  at  the  suit  of  a  subject ;  nor,  if  taken,  could  the 
sheriff  or  his  assignee  acquire  a  title  against  the  other 
parties  to  the  instrument,  they  being  only  assignable  by 
the  custom  of  merchants,  in  the  way  of  ordinary  mercantile 
transfer.  And  such  as  more  nearly  resemble  money  than 
securities,  as  bank  notes,  were,  like  money,  not  subject  to  be 
taken  in  execution  (J). 

But  now  by  the  1  &  2  Vict.  c.  110,  s.  12,  money,  bank 
notes,  cheques,  bills,  and  promissory  notes,  with  all  other 
securities  ibr  money,  may  be  seized  under  a  writ  of  fieri 
facias.  The  sheriff  is  to  deliver  the  money  and  bank  notes 
to  the  execntion  creditor,  and  is  to  receive  payment,  or  to 
sue  in  his  own  name,  being  indemnified  by  the  plaintiff,  on 
the  cheques,  bills,  or  notes. 

But  if  the  creditor,  before  receiving  payment,  proceeded 
against  the  person  of  the  defendant,  he  forfeited  the  benefit 
of  the  security  (e). 

Bills  and  notes  are  liable  to  be  seized  under  an 
extent  {d). 

Larceny.  Bills  or  notes  are  not  the  subjects  of  larceny  at  the 

common  law  ;  for  it  is  said,  that  bills  or  notes  are  choses  in 
action,  and  a  chose  in  action  cannot  be  stolen  (e).    But  by 


'(«)  Moore  v.  Barton,  4  De  G. 
&  Sniale,  .519. 

(J)  Franohy.  i\''tf«/t,  Rep. temp. 
Harclwicke,53  ;  Knigkty.CriddU, 
9  East,  48  ;  FieWmise  v.  Oi-oft,  4 
East,  510. 

(c)  Sect.  16. 

Id)  West,  27,  28  ;  164-5. 

(«)  As  a  general  rule  a  piece 
of  paper  or  parchment,  whether 
blanlc  or  inscribed  with  any  clia- 
racters,  is  the  subject  of  larceny. 
But  there  are  at  common  law  two 
exceptions,  first,  a  muniment  of 
title  to  land,  .which,  it  is  held, 
savours  of  the  realty.     Secondly, 


a  written  paper,  which  is  mere 
evidence  of  a  right,  resting  in 
contract  only,  like  a  bill,  note, 
bond,  or  executory  agreement. 
A  reason  given  in  both  these 
cases  is  this,  that  the  documents 
are  of  no  use  to  any  but  the 
owner,  and  therefore  are  not  in 
danger  of  being  stolen.  On 
which  it  has  been  well  remarked, 
that  "  if  I  steal  a  skin  of  parch- 
ment worth  l.«.  it  is  felony,  but 
when  it  has  10,000Z.  added  to  its 
value  by  what  is  written  upon  it, 
then  it  is  no  offence  to  talse  it 
aw.ay."    R.  v.  ^yl^«the^^l^,   2  Stra. 
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the  24  &  25  Vict.  c.  96,  s.  27,  the  stealing  of  any  bill,  note, 
warrant,  or  order  for  the  payment  of  money,  is  made 
felony,  of  the  same  nature,  and  in  the  same  degree,  and 
punishable  in  the  same  manner,  as  larceny  of  any  chattel  of 
like  value  with  the  money  due  on  the  security.  A  conviction 
for  the  theft  or  receiving  does  not  divest  a  holder  in  due 
course  of  his  title  to  a  negotiable  instrument  that  had 
been  stolen  (/). 

The  embezzlement  of  bills  or  notes  by  clerks  or  servants  Embezzle- 
is  felony  {g).  meat. 

The  embezzlement  of  bills  or  notes  by  agents,  not  being- 
clerks  or  servants,  or  the  selling,  negotiating,  or  pledging 
them,  in  violation  of  the  purpose  for  which,  by  a  written 
direction,  they  were  intrusted,  and  the  disposing  of  them 
for  the  agent's  own  benefit,  is  a  misdemeanour  subjecting  to 
penal  servitude  (A). 

Where  a  man  is  both  entitled  and  liable  on  the  face  of  Effect  of  a 

a  bill,  or  liable  to  contribute,  though  liis  liability  do  not  transfer  in 

appear  on  the  face  of  the  instrument,  he  cannot  sue.     But  Je^'^iJ;°f 

the  technical  difficulty  may  be  removed  by  indorsement  or  difficulties  in 

transfer  (/),  before  the  bill  is  due.  suing. 


Eighthly,  as  to  the  circumstances  under  which  equity 
would  restrain  negotiation.  A  Court  of  Equity  would 
interpose  to  restrain  the  negotiation  of  a  bill  unduly 
obtained  ;  for  the  defence  at  law  might  not  be  available  as 
against  an  innocent  indorsee  for  value,  or  time  may  destroy 
the  evidence  {k) ;  and  would,  on  equitable  terms,  decree  a 


Juiisdictioii 
of  Court  in 
restraining 
negotiations. 


1133.  These  exceptions  arc  pal- 
pably capricious  and  unreason- 
able, and  are  not  to  be  extended. 
Therefore,  it  has  been  held,  that 
a,  pawnbroker's  ticket  may  be  the 
subject  of  larceny.  R.  v.  Moi-ri- 
.suti.  28  L.  J.  210,  Mag.  Ca. 

(/)  Sect.  100  ;  and  Chichester 
V.  Hill.  52  L.  J.,  Q.  B.  160. 

(fj}  24  &  2.5  Vict.  c.  9().  s.  68. 

(A)  24  &  25  Vict.  c.  96,  s.  75.  It 
is  no  defence  that  the  instrument 
is  incomplete,  ii.  v.  Bowermaii, 
[1891]  1  Q.  B.  112. 

(i)  See  Steele  v. 
L.  J.,  Exch.  217  : 
831,  and  i  Exch.  1, 
ante,  p.  52. 

(/i)  JBromley  \.  Holland,  1 

B.B.E. 


Harmer,  1 5 
U  M.  &  W. 
in  error,  and 


Ves. 


20,  413  ;  6  E.  E.  58  :  Bishop  of 
Winchester  v.  Fotiritier,  2  Ves. 
]'un.  483 ;  3  Ves.  757  ;  9  Ves.  355. 
As  to  the  parties  to  the  suit,  sec 
Toley  V.  Curlo/i,  1  Younge,  373. 
But  the  Court  will  not  order  a, 
bill  to  be  delivered  up  unless  the 
plaintiff  has  a  right  to  the  posses- 
sion, and  the  defendant's  detention 
of  the  bill  is  inequitable.  Joites  v. 
Zune,  3  Y.  &  C.  281.  In  ThrelfuU 
V.  Lunt,  7  Sim.  627,  a  demurrer 
was  allowed  to  a  bill  for  the 
delivery  up  of  a  bill  of  exchange, 
the  amount  of  which  the  defen- 
dant had  recovered  at  law,  and 
had  received  from  the  plaintiff  ; 
but  see  Piiihiis  v.  Peters,  6  Jurist, 
431. 
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bill  void  in  its  creation,  or  unduly  obtained,  to  be  delivered 
up  to  be  cancelled  (I),  and  in  all  the  Courts  this  equitable 
jurisdiction  now  prevails  (m). 


(0  2  Ves.  jun.  488;  7  Ves. 
413  ;  2  Ves.  &  Beam.  302  ;  Maclt- 
ivmth  T.  Marshall,  3  Sim.  368  ; 
Oshalrliston  v.  Shnjisoit,  13  Sim. 
513.  So  where  the  name  of  the 
payee,  as  indorser,  was  forged,  a 
botid  fide  holder  was  restrained 


from  suing  the  acceptor,  and  the 
Court  directed  the  bill  to  be 
delivered  up  to  be  cancelled. 
Esdaile  y.La  Nmtze,  1  Y.  &  C.  394  ; 
Jones  V.  Lane,  3  Y.  &  C.  281. 

(ot)  See    post,  Chap.   XXVI., 
COLLATEEAL  KeMEDIES. 
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It  is  in  all  cases  advisable  for  the  holder  of  an  unaccepted  Advisable  in 
bill  to  present  it  for  acceptance  without  delay  ;  for,  in  case  "^^  caBes. 
of  acceptance,  the  holder  obtains  the  additional  security  of 
the  acceptor,  and,  if  acceptance  be  refused,  the  antecedent 
parties  become  liable  immediately.  It  is  advisable,  too,  on 
account  of  the  drawer,  for,  by  receiving  early  advice  of 
dishonour,  he  may  be  better  able  to  get  his  effects  out  of 
the  drawee's  hands. 

But  presentment  for  acceptance  is  not  necessary  in  the 
case  of  a  bill  payable  at  a  certain  period  after  date.  It  is 
said,  however,  that  it  is  incumbent  on  a  holder  who  is  a 
mere  agent,  and  on  the  payee,  when  expressly  directed  by 
the  drawer  so  to  do,  to  present  the  bill  for  acceptance  as 
soon  as  possible  ;  and  that,  for  loss  arising  from  the  neglect, 
the  payee  must  be  responsible,  and  the  agent  must  answer 
to  his  principal  («). 

Where  a  bill  is  drawn  payable  at  a  certain  period  after   When  neces- 
sight,  presentment  for  acceptance  is  necessary,  in  order  to  ^ary. 
fix  the  maturity  of  the  instrument  (b). 

Where  a  bill  expressly  stipulates  that  it  shall  be  pre- 
sented for  acceptance,  or  is  drawn  payable  elsewhere  than 
at  the  residence  or  place  of  business  of  the  drawee,  it  must 

(a)  Chit.  9th  ed.   237  ;    Poth.  French,  6  T.  R.  212  ;  3  R.  R.  154. 

128  ;  Marius,  46.  On  a  note  it  means  that  the  note 

(J)  "After   sight"  on  a   bill,  must  again  be  exhibited  to  the 
means  after  acceptance  (or  pro-  maker,   Holmes   v.  Keriison,   2 
test  for  non-acceptance),  not  a  Taunt.  323  ;  11  R.R,  .594,  as  a  con- 
mere    private  exhibition  of  the  dition  precedent  to  his  liability, 
bill  to  the  drawee.     Campbell  v. 
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be  presented  for  acceptance  before  it  can  be  presented  for 
payment. 

In  no  other  case  is  presentment  for  acceptance  necessaiy 
in  order  to  charge  any  party  to  the  bill  (c). 

Subject  to  the  other  provisions  of  the  Code,  when  a  bill 
payable  after  sight  is  negotiated,  the  holder  must  either 
present  it  for  acceptance,  or  negotiate  it,  within  a  reason- 
able time  ;  if  he  do  not  do  so,  the  drawer  and  all  indorsers 
prior  tp  that  holder  are  discharged  ;  what  time,  is  reason- 
able depends  upon  the  nature  of  the  bill,  the  usage  of  trade 
with  respect  to  similar  bills,  and  the  facts  of  the  particular 
case  {d). 

Plaintiff  on  Friday  the  9th  at  Windsor,  twenty  miles  from 
London,  received  a  bill  on  London,  at  one  month  after  sight, 
for  lOOZ.  There  was  no  post  on  Saturday.  It  was  presented 
on  the  Tuesday.  The  jury  thought  it  was  presented  within 
a  reasonable  time,  and  the  Court  concurred  («), 

A  bill  drawn  by  bankers  in  the  country  on  their  corre- 
spondents in  London,  payable  after  sight,  was  indorsed  to 
the  traveller  of  the  plaintiffs.  He  transmitted  it  to  the 
plaintiffs  after  the  interval  of  a  week,  and  they,  two  days 
afterwards,  transmitted  it  for  acceptance.  Before  it  was 
presented  to  the  drawees,  the  drawer  had  become  bankrupt ; 
the  drawees,  consequently,  refused  to  accept.  Had  the  bill 
been  sent  by  the  traveller  to  the  plaintiffs,  his  employers, 
as  soon  as  he  received  it,  they  would  have  been  able  to  get 
it  accepted  before  the  bankruptcy.  "  This  is,"  says  Lord 
Tenterden,  "  a  mixed  question  of  law  and  fact  ;  and,  in 
expressing  my  own  opinion,  I  do  not  wish  at  all  to  withdraw 
the  case  from  the  jury.  Whatever  strictness  may  be  required 
with  respect  to  common  bills  of  exchange  payable  after 
sight,  it  does  not  seem  unreasonable  to  treat  bills  of  this 
nature,  drawn  by  bankers  on  their  correspondents,  as  not 
requiring  immediate  presentment,  but  as  being  retainable 
by  the  holders  for  the  purpose   of  using  them,  within  a 


(t)  Code,  s.  39  (3).  When  the 
holder  of  a  bill  drawn  payable 
elsewhere  than  at  the  residence 
or  place  of  business  of  the  drawee, 
has  not  time  with  reasonable  dili- 
gence to  present  for  acceptance 
before  the  day  it  falls  due,  the 
delay  caused  by  presenting  for 
acceptance  before  presenting  for 
payment  is  excused,  and  the 
drawers  and  indorsers  ars  not  dis- 
charged.    Code,  s.  39  (4). 

(rf)  Code,   s.   40.      The    other 


provisions  seems  to  be  those  re- 
lating to  excuse  of  presentment. 
See  s.  41  (2)  ;  Muilman  v. 
D'Eguim,  2  H.  Bla.  565  ;  Fry  v. 
mii,  7  Taunt.  395  ;  18  R.  R.  512  ; 
Shnie  V.  Hobhis,  1  M.  &  M.  133  ; 
3  C.  &  P.  80  ;  Mellish  v.  Rawdou, 
9  Ring.  416  ;  2  M.  &  S.  570  ;  S.i 
R.  R.  579  ;  llamchitrti  v.  Rada- 
Itmen,  9  Moore,  P.  C.  46. 

(fi)  Fry  V.  Hill,  7  Taunt.  395  ; 
18  R.  R.  512. 
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moderate  time  (for  indefinite  delay,  of  course,  cannot  be     CHAPTER 

allowed),  as  part  of  the  circulating  medium  of  the  country."         '^Ul. 

The  jury  concurred  with  his  Lordship,  that  the  delay  was 
not  unreasonable  (/).  Where  the  purchaser  of  a  bill  on 
Rio  Janeiro,  at  sixty  days'  sight,  the  exchange  being  against 
him,  kept  it  nearly  five  months,  and  the  drawee  failed  before 
presentment,  it  was  held  that  the  delay  was  not  unreason- 
able. Tlie  bill,"  says  Tindal,  0.  J.,  "  must  be  forwarded 
within  a  reasonable  time  under  all  the  circumstances  of  the 
case,  and  there  must  be  no  unreasonable  or  improper  delay. 
Whether  there  has  been,  in  any  particular  case,  reasonable 
diligence  used,  or  whether  unreasonable  delay  has  occurred, 
is  a  mixed  question  of  law  and  fact,  to  be  decided  by  the 
jury,  acting  under  the  direction  of  the  Judge,  upon  the 
particular  circumstances  of  each  case  "  (//). 

But  where  a  bill,  payable  after  sight,  was  drawn  in  dupli- 
cate on  the  12th  of  August,  in  Newfoundland,  and  not 
presented  for  acceptance  in  Ijondon  till  November  16,  and 
no  circumstances  were  proved  to  excuse  the  delay,  it  was  held 
unreasonable  {h),  the  Court  laying  some  stress  on  the  fact 
that  the  bill  was  drawn  in  sets. 

Presentment  must  be  made  by  or  on  behalf  of  the  holder  What  is  due 
to  the  drawee,  or  his  duly  authorized  agent  (»'),  at  a  reason-  presentment. 
able  hour  (/c),  on  a  business  day  (J),  before  the  bill  is  overdue. 

(/)  Sliutey.Jtohhis,  1  M.  &:M.  s.  21.     Business  hours  are  rather 

133  ;  3  C.  &  P.  80.  more    extended    than    banking 

(V?)  jf/ellUIi,  y.  Rawdon,  9  Bing.  hours.     See   M'ilJiiiix  \.  Jadig,  2 

416  ;  2  M.  &  Sc.  570 ;  3.5  R.  R.  .579.  B.  &  Ad.  188  ;  36  R.  R.  540,  where 

(A)  Struherv.  Graham,  i  M.  &  Lord  Tenterden  held  8  p.m.  not 

W.  721.  unreasonable.   Parltery.  Gordon, 

(i)  Where  the  holder's  servant  7  East,  385  ;  8  R.  R.  646  ;  Lcftley 
called  at  the  drawee's  residence  v.  Bailey,  4  T.  R.  170  :  2  R.  R.  350. 
and  showed  the  bill  to  some  per-  In  America  it  is  held  that  busi- 
son  in  the  drawee's  tanyard,  who  ness  hours,  except  for  bankers, 
refused  to  accept  it,  but  the  range  through  the  whole  of  the 
witness  did  not  know  the  drawee  day  down  to  the  hours  of  rest  in 
by  sight,  nor  could  he  swear  the  evening.  Byles  on  Bills,  6th 
that  the  person  to  whom  he  American  edition,  p.  285. 
offered  the  bill  was  the  drawee  (t)  Non-business  days  are — 
or  represented  himself  to  be  so,  Sunday,  Good  Friday,  Christmas 
Lord  EUenborough  held,  "  The  Day,  Bank  holidays,  and  public- 
evidence  here  offered  proves  no  fast  or  thanksgiving  days.  Bank 
demand  on  the  drawee,  and  is  holidays  in  England  and  Ireland, 
therefore  insufficient."  Clieeh  v.  under  34  Vict.  c.  17,  amended  by 
Roper,  5  Esp.  175.  38  Vict.  c.  13,  s.  2,  are  Easter 

(Ji)  Code,    s.  41.     The  usual  Monday,    Whit    Monday,    First 

banking  hours  are  ten  till  four.  Monday  in  August,  26th  Decem- 

Government  cheques  are  not  pay-  ber,  if  a  week  day,  if   not  the 

able  at  the  Bank  of  England  after  27th.     In  Scotland  New  Year's 

3.0  p.m.    4   &  5  Will.  4,  c.  15,  Day,  Christmas  Day  (if  either  le 
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Presentment  for  Acceptance. 

Where  a  bill  is  addressed  to  two  or  more  drawees,  who 
are  not  partners,  presentment  must  be  made  to  them  all, 
unless  one  has  authority  to  accept  for  all ;  presentment, 
then,  may  be  made  to  him  only. 

Where  the  drawee  is  dead,  presentment  may  be  made  to 
his  personal  representative ;  but  the  holder  is  not  bound  to 
do  so,  as  this  is  one  of  the  circumstances  excusing  present- 
ment. He  may  treat  the  bill  as  dishonoured  by  non-accept- 
ance ;  and  so  too  if  the  drawee  be  bankrupt,  presentment 
may  be  made  either  to  him  or  his  trustee,  or  the  holder  may 
treat  it  as  dishonoured. 

When  authorized  by  agreement  or  usage,  presentment 
through  the  Post-office  is  sufficient  (m). 

Presentment  is  excused,  and  a  bill  may  be  treated  as 
dishonoured  by  non-acceptance,  when  the  drawee  is  dead  or 
bankrupt,  or  is  a  fictitious  person,  or  a  person  incapable  of 
contracting  by  a  bill. 

Where,  after  the  exercise  of  reasonable  diligence,  such 
presentment  cannot  be  effected. 

Where,  although  the  presentment  have  been  irregular, 
acceptance  has  been  refused  on  some  other  ground. 

It  is  no  excuse  for  not  presenting,  that  the  holder  has 
reason  to  believe  that  the  bill  will  be  dishonoured  («). 

As  we  have  already  seen,  when  the  bill  is  payable  after 
sight,  the  holder,  instead  of  presenting  it,  may  circulate  it 
within  a  reasonable  time.  "  If  a  bill  drawn  at  three  days' 
sight,"  says  Mr.  Justice  Buller,  "  be  kept  out  in  circulation 
for  a  year,  I  cannot  say  that  there  would  be  laches ;  but  if, 
instead  of  putting  it  into  circulation,  the  holder  were  to 
lock  it  up  for  any  length  of  time,  I  should  say  that  he 
would  be  gnilty  of  laches  "  (o).  "  But  this  cannot  mean," 
says  Tindal,  C.J.,  "  that  keeping  it  in  hand  for  any  time, 
however  short,  would  make  him  guilty  of  laches.    It  can 


Sunday,  then  Monday),  Good 
Friday,  and  the  first  Mondays  in 
May  and  August. 

(»i.)  Code,  s.  41  (1),  c  and  d,  and 
(2)  a. 

00  Code,  s.  41  (1)  e.  The 
holder  must  present,  even 
although  he  know  that  the 
drawer  has  desired  the  drawee 
not  to  accept.  Hill  v.  Heap,  D.  & 
K.,  N.  P.  C.  57  ;  25  E.  K.  791. 
When  the  drawee  has  absconded, 
the  bill  may  be  treated  at  once  as 


dishonoured.  Anon.,  1  Ld.  Ray- 
mond, 743.  But  if  he  have  merely 
changed  his  address,  or  if  the  bill 
be  not  directed  to  him  at  any  par- 
ticular place,  the  holder  must  use 
reasonable  diligence  to  find  him 
out.  Collina  v.  Sutler,  2  Stra. 
1087;  Bateman  V.Joseph,  12  ^ast, 
433  ;  n  R.  E.  443  ;  Smith  v.  Bank 
of  New  South  Wales,  L.  E.,  4  Pr.  C. 
194;  41  L.J.  26. 

(«)  Muilman  v.  D'Egmiio,   2 
H.  Bl.  565  ;  ante,  p.  212: 
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never  be  required  of  him  instantly  on  receipt  of  it,  under 
all  disadvantages,  to  put  it  into  circulation.  To  hold  the 
purchaser  bound  by  such  an  obligation  would  impede,  if 
not  altogether  destroy,  the  market  for  buying  and  selling 
foreipi  bills,  to  the  great  injury,  no  less  than  to  the  incon- 
venience, of  the  drawer  himself  "  (p).  Two  bills,  one  for 
4.001.,  the  other  for  bOOl.,  were  drawn  from  Lisbon,  on 
May  12,  at  thirty  days  after  sight,  indorsed  to  G.  at  Paris, 
and  by  G.  to  R.  at  Genoa,  and  by  R.  indorsed  over.  They 
were  not  presented  for  acceptance  till  22nd  August.  The 
jury  found,  and  the  Court  concurred,  that  the  bills  were, 
under  the  circumstances,  presented  within  a  reasonable 
time  {q). 

When  the  bill  is  presented,  it  is  reasonable  that  the  What  time  for 
di'awee  should  be  allowed  some  time  to  deliberate  whether  i^leliberation 
he  will  accept  or  no.  It  seems  that  he  may  demand  twenty^ 
four  hours  for  this  purpose  (and  that  the  holder  will  be 
justified  in  leaving  the  bill  with  him  for  that  period);  at 
least,  if  the  post  do  not  go  out  in  the  interim  (r),  or  unless, 
in  the  interim,  he  either  accepts  or  declares  his  resolution 
not  to  accept  (s).  If  more  than  twenty-four  hours  be 
given,  the  holder  ought  to  infoi-m  the  antecedent  parties 
of  it  (0- 

If  the  owner  of  a  bill  who  leaves  it  for  acceptance,  by  roiisequencc 
his  negligence  enable  a  stranger  to  give  such  a  description  ?*  negligence 
of  it  as  to  obtain  it  from  the  drawee,  without  negligence  on  dentin/ 
the  drawee's  part,  the  owner  cannot  maintain  trover  for  it 
against  the  drawee  («). 

When  a  bill  is  duly  presented  for  acceptance,  and  is  not  Dishonour  by 
accepted  within  the  customary  time,  the  person  presenting  non-accept- 
it  must  treat  it  as  dishonoured  by  non-acceptance.     If  he  ™°''' 


may  be  given 
to  drawee. 


Q?)  Mellisli  V.  HawdoH,,  9  Bing. 
il6  ;  2  JM.  &  So.  .570  :  35  R.  E.  579. 

(^)  Goicj)y  V.  Harden,  7  Taunt. 
160 ;  2  Marah,  -tSi  ;  17  R.  R.  478. 
In  America  it  is  held,  that  though 
put  into  circulation  it  must  still 
be  presented  within  a  reasonable 
time.  Byles  on  Bills,  6th  American 
edition,  p.  283. 

(;•)  Marius,  15  ;  Com.  Dig. 
March.  F.  6  ;  Bellanis  v.  Hester, 
1  Ld.  Raym.  281.  See  the  obser- 
vations of  Lord  Cairns,  Van 
Dienmris  JBanJiY.Vidnria  Baiili, 


L.  R.,  3  Pr.  C.  526  ;  40  L.  J.  28. 
"  Customary^  time  "  is  the  phrase 
used  in  the  Code,  s.  42.  Proof  of 
what  is  customary  may  differ 
from  proof  of  what  is  reasonable  ; 
still  it  may  be  doubted  whether 
in  practice  these  words  will  affect 
the  twenty-four  liours'  rule. 

CO  Bayley,  194,  6th  ed. 

{t}  Iiifjvam  V.  Foster,  2  Smith, 
242. 

(«)  3IorrlsoHV.  BuoJianan,  6  C. 
&  P.  18. 
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do  Dot,  the  holder  shall  lose  his  right  of  recourse  against 
the  drawer  aud  indorsers  (x). 

A  bill  is  dishonoured  by  non-acceptance  when  it  is  duly 
presented  for  acceptance,  and  an  absolute  or  general  accept- 
ance is  refused  or  cannot  be  obtained  ;  or  when  presentment 
for  acceptance  being  excused,  the  bill  is  not  accepted.  Sub- 
ject to  the  other  provisions  of  the  Code,  when  a  bill  is 
dishonoured  by  non-acceptance,  an  immediate  right  of 
recourse  against  the  drawer  and  indorsers  accrues  to  the 
holder,  and  no  presentment  for  payment  is  necessary  {if). 

The  holder  has  a  right  to  expect  an  absolute  or  general 
acceptance,  and  may  treat  the  bill  as  dishonoured  if  he  do 
not  obtain  one.  Still  he  may,  if  he  please,  take  a  qualified 
acceptance. 

Where  a  qualified  acceptance  is  taken,  and  the  drawer  or 
an  indorser  has  not  expressly  or  impliedly  authorized  the 
holder  to  take  such,  or  subsequently  assented  thereto,  such 
drawer  or  indorser  is  discharged  from  liability  on  the 
bill  (2). 

When  the  drawer  or  indorser  of  a  bill  receives  notice  of 
a  qualified  acceptance,  and  does  not  within  a  i-easonable 
time  express  his  dissent  to  the  holder,  he  shall  be  deemed 
to  have  assented  thereto  {a). 


(w)  Code,  s.  42  (1).  He  must 
give  due  notice  of  dishononr(s.48), 
and  if  the  bill  be  a  foreign  bill, 
have  it  protested  (s.  51.) 

■  (y)  Code,  s.  43.  The  other 
provisions  seem  to  be — s.  15,  as  to 
a  referee  in  case  of  need,  resort  to 
whom  is  optional  on  the  holder's 
part ;  ss.  65-68,  as  to  acceptance 
supra  protest  or  for  honour  ;  and 
ss.  48  and  51  as  to  notice  of  dis- 
honour and  protest. 

(z)  Sec  the  judgment  of  Bay- 


ley,  J.,  in  Sebag  v.  Ahitbvl,  4  M.  & 
S.  466  ;  Code,  s.  44.  Where  the 
holder  has  given  due  notice  of  an 
acceptance  as  to  part,  the  drawer 
and  indoraers  are  not  discharged, 
sub-s.  (2).  A  foreign  bill  accepted 
as  to  part  must  be  protested  for 
the  balance. 

(a)  Ibid,  sub-s.  (3)i  As  to 
qualified  acceptances,  see  Code, 
s.  19,  and  pout,  Chapter  on 
Acceptance. 
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By  ichom  to  be  madt- . 
Office  of  a  Notary 
WheJi  to  he  made 
IVJiere  to  he  ■nuide 
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Protest  for  better  Security  . 
Noting,  ti'Jtat     , 
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CHAl'TEK 

XIV. 

Immediately   upon   the  dishonour  of  a  bill  on  due  Px-otest  ueoes- 
presentment,  whether  by  non-acceptance  or  non-payment,  a  ^'^''y.°"  . 
right  of  i-ecourse  against  the  drawer  and  indorsers  accrues  a^'^^f.'hy  ^''' 
to  the  holder  ;  but  in  order  to  avail  himself  of  this  right  he  ' 
must  (unless  excused)  give  due  notice  of  dishonour,  and,  if 
the  bill  be  a  foreign  bill,  cause  it  to  be  protested,  or,  at  all 
events,  noted  on  the  day  it  was  dishonoured. 

So,  too,  upon  dishonour  by  non-payment  of  a  note,  notice 
of  dishonour  must  be  given  to  the  indorsers.  The  duties 
of  the  holder  of  a  dishonoured  bill  (or  note),  whether  for 
non-acceptance  or  non-payment,  being  in  fact  identical,  it 
will  be  convenient  to  consider  them  here.  And  inasmuch 
as  the  protest  must  be  effected,  or,  at  all  events,  commenced 
by  noting  on  the  very  day  of  dishonour,  it  will  be  considered 
first. 

When  a  foreign  bill,  appearing  on  its  face  to  be  such,  is 
dishonoured  by  non-acceptance  or  partially  accepted,  or,  not 
having  been  dishonoured  by  non-acceptance,  is  dishonoured 
by  non-payment,  it  was  and  still  is  necessary,  by  the  custom 
of  merchants,  in  order  to  charge  the  drawer  and  indorsers, 
that  the  dishonour  should  be  attested  by  a  protest  (a).  For, 
by  the  law  of  most  foreign  nations  (ft),  a  protest  is  essential 


(a)  Gale  v.  WuM,  5  T.  K.  239  : 
2  K.  K.  580  ;  Jlogers  v.  S/eplinix. 
2  T.  E.  713  ;  1  E.  R.  «0u  :  Orr 


V.    3fiifiiHiiis,    7    East,    359 ;    3 
Smith. '328  ;  Code,  ss.  41.  51. 
(J)  Poth.  217. 
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in  case  of  dishonour  of  any  bill  ;  and,  though  by  the  law 
of  England  it  is  unnecessary  in  the  case  of  an  inland  bill, 
yet  for  the  sake  of  uniformity  in  international  transactions, 
a  foreign  bill  must  be  protested  (c).  Besides,  a  protest 
affords  satisfactory  evidence  of  dishonour  to  the  drawer, 
who,  from  his  residence  abroad,  might  experience  a  difficulty 
in  making  proper  inquiries  on  the  subject,  and  be  compelled 
to  rely  on  the  representation  of  the  holder.  It  also  furnishes 
an  indorsee  with  the  best  evidence  to  charge  an  antecedent 
party  abroad  ;  for  foreign  Courts  give  credit  to  the  acts  of 
a  public  functionary,  in  the  same  manner  as  a  protest  under 
the  seal  of  a  foreign  notary  is  evidence,  in  our  Courts,  of 
the  dishonour  of  a  bill  payable  abroad  (<i). 

But  a  protest  is  not  necessary  on  a  foreign  promissory 
note,  nor  on  a  bill,  though  really  a  foreign  bill,  that  does 
not  show  that  on  its  face(e). 

The  protest  should  be  made  by  a  notary  public  ;  but,  if 
there  be  no  such  notaiy  in  or  near  the  place  where  the  bill 
is  payable,  a  certificate  attesting  the  dishonour  may  be  given 
by  an  inhabitant,  in  the  presence  of  two  witnesses  (/). 

A  notary,  registrarius,  acium'ius,  scrinarius,  was  anciently 
a  scribe  that  only  took  notes  or  minutes,  and  made  short 
drafts  of  writings  and  other  instruments,  both  public  and 
private.  He  is  at  this  day  a  public  oflScer  of  the  civil  and 
canon  law,  appointed  by  the  Archbishop  of  Canterbuiy, 
who,  in  the  instrument  of  appointment,  decrees,  "  that  full 
faith  be  given,-  as  well  in  as  out  of  judgment,  to  the  instru- 
ments by  him  to  be  made  "  {g\.  This  appointment  is  also 
registered  and  subscribed  by  the  clerk  of  her  Majesty  for 
faculties  in  Chancery.  The  present  act  for  the  regulation 
of  notaries  is  the  41  Geo.  3,  c.  79  Qi).  By  the  11th  section 
of  this  statute,  any  person  acting  for  reward  as  a  notary, 
without  being  duly  admitted,  forfeits  50/.  to  him  that  will 
sue  for  the  same. 


(c)  See  Borinigh  v.  PeiJUiis,  1 
Salk.  131  ;  2  Ld'.  Eaym.  993  ;  6 
Mod.  30 ;  and  the  argument  in 
Ti-imiy  v.  Vignler,  1  Bing.  N.  C. 
151  ;  4  M.  &  Sc.  695 ;  6  C.  &  P. 
25,  as  to  a  protest  of  a  French 
bill  payable  in  France. 

(d)  Anon.,  12  Mod.  345  ;  Kep. 
temp.  Holt.  297. 

(e)  Sonar  v.  JUitehell,  19  L.  J., 
Exch.  302  ;  5  Exch.  415  ;  that  is, 
so  far  as  the  law  of  this  country 
is  concerned,  but  it  may  possibly 


bo  necessary  to  do  so  in  order 
to  support  an  action  in  foreign 
countries  against  the  maker  or 
indorsers.  Code,  ss.  89  (4)  and 
94.  A  bill  protested  for  non- 
acceptance  may  (but  apparently 
need  not  necessarily  be)  subse- 
quently protested  for  non-pay- 
ment.    Sect.  51  (2)  and  (3). 

(/■)  Code,  s.  94  ;  and  Sched.  I. 

(y)  AylifEe's  Parergon,  385  ;  3 
Bum's  Eccl.  Law,  1. 

(li)  And  see  6  &  7  Vict.  c.  90. 
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By  52  Viet.  c.    10    (repealing  6  Geo.  4,  c.  87,  s.  20)     chapter 
ambassadoi-s,  etc.,  consuls,  proconsuls,  and  consular  agents         ^J^- 
in  any  foreign  place  are  empowered  to  do  all  notarial  acts. 

And,  by  the  3  &  4  Will.  4,  c.  70,  attorneys  residing  more 
than  ten  miles  from  the  Royal  Exchange  may  be  admitted 
to  practise  as  notaries. 

Subject  to  the  other  provisions  of  the  Code,  the  protest  Whou  to  be 
of  a  foreign  bill  should  be  begun,  at  least  (and  such  an  ™''^'^''^- 
incipient  protest  is  called  noting),  on  the  day  on  which 
acceptance  or  payment  is  refused  («') ;  but  it  may  be  drawn 
up  and  completed  at  any  time  before  the  commencement  of 
the  suit  (/c),  or  even  before  or  during  the  trial  {I),  and  ante- 
dated accordingly.  An  inland  bill  could  not  formerly  be 
protested  for  non-payment  till  the  day  after  it  was  due  (in). 
A  bill  should  not  be  protested  on  a  bank  holiday ;  it  should 
be  protested  on  the  morrow  («). 

A  protest  must  be  made  where  the  dishonour  occurred  (o). 

But  when  a  bill  presented  through  the  post,  is  returned 
by  post  dishonoured,  it  may  be  protested  at  the  place  to 
which  it  is  returned ;  on  the  day,  if  received  during  busi- 
ness hours,  if  not,  on  the  next  business  day.  When  a  bill 
drawn  payable  elsewhere  than  at  the  place  of  business  or 
residence  of  the  drawee  is  dishonoured  by  non-acceptance, 
it  must  be  protested  at  the  place  where  it  was  payable,  and 
no  further  presentment  to  or  demand  on  the  drawee  is 
necessary  (p). 

A  protest  is  a  solemn  declaration  signed  by  the  notary.  Form  of  pro- 
containing  a  copy  of  the  bill,  and  specifying :  *^^*- 
The  person  at  whose  request  the  bill  is  protested  ; 
The  place  and  date  of  protest ; 


Where  to  be 
matle. 


(0  Code,  ri.  51  (4).  The  other 
proTisions  seem  to  be  those  con- 
tained in  sub-s.  (!>),  as  to  when 
protest  is  excused  or  waived,  or 
delay  in  making  it  will  be  excused, 
and  sect.  93  as  to  noting. 

(ft)  Code,s.  93  ;  C/iatei-n  v.  Jiell, 
i  Esp.  48  ;  Selw.  lltli  ed.  381  ; 
but  see  Vandewall  v.  Tijri'ell,  M. 
&  M.  87,  where  there  is  payment 
for  honour.  But  this  case  did  not 
support  the  position  that  the 
notarial  act  cannot  be  foi-mally 
extended  afterwards.  Geralopulo 
V.  Wieler,  10  C.  B.  690. 

(0  Bull  K  P.  272  ;  On-  v. 
J/agiimis,  7  East,  361 ;  Tliompson 


on  Bills,  p.  145. 

(«0  9  &  10  Will.  3,  c.  17  (now 
repealed). 

(tt)  As  due  presentment  can 
only  be  made  on  a  business  day, 
and  noting  is  to  be  on  the  same 
day,  it  follows  that  noting  cannot 
be  done  on  Bank  holidays,  or 
other  nonbusiness  days.  See 
p.  213  ;  and  31  Vict.  c.  17, 
Appendix. 

(o)  See  Mitcliell  v.  Baring,  10 
B.  &  C.  4  ;  M.  &  M.  381  ;  4  C.  & 
v.  35 ;  34  E.  R.  307. 

if)  Code,  s.  51  (6)  b.  The  re- 
pealed Act,  2  &  3  Will.  4,  c.  98, 
was  to  the  same  effect. 
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CHAPTER         The  cause  or  reason  for  protesting ; 

^^j The  demand  made,  and  the  answer  given  (if  any),  or  the 

fact  that  the  di'awee  or  acceptor  could  not  be  found(^). 
When  the  protest  is  made  for  a  qualified  acceptance,  it 
must  not  state  a  general  refusal  to  accept,  otherwise  the 
holder  cannot  avail  himself  of  the  qualified  acceptance  (r). 

Where  the  stamp  duty  on  the  bill  or  note  does  not 
exceed  Is.,  a  protest  is  subject  to  the  same  duty  as  the 
bill  or  note,  and  in  any  other  case  to  a  duty  of  Is.(s). 

Besides  the  pi'otest  for  non-acceptance  and  for  non- 
payment, the  holder  may  protest  the  bill  for  letter  security. 
Protest  for  better  security  is,  where  the  acceptor  becomes 
bankrupt  or  insolvent  or  suspends  payment  before  the  bill 
falls  due.  In  this  case,  the  holder  may  cause  a  notary  to 
demand  better  security  ;  and,  on  its  being  refused,  the  bill 
may  be  protested,  and  notice  of  the  protest  may  be  sent  to 
an  antecedent  party.  Yet,  it  seems,  the  holder  must  wait 
till  the  bill  falls  due  before  he  can  sue  any  party.  Nor 
does  there  appear  any  advantage  trom  the  protest  more 
than  from  simple  notice  of  the  circumstances  {t) ;  except 
that,  after  such  a  protest,  there  may  be  a  second  acceptance 
for  honour  (m).  Whereas,  without  the  intervention  of  a 
protest,  there  cannot  be  two  acceptances  on  the  same  bill  {x). 

Noting,  what.  Noting  is  a  minute  made  on  the  bill  by  the  officer  at  the 
time  of  refusal  of  acceptance  or  payment.  It  consists  of 
his  initials,  the  month,  the  day,  the  year,  and  his  charges 
for  minuting  («/) ;  and  is  considered  as  the  preparatory  step 
to  protest.  "  Noting,"  says  Mr.  J.  Buller,  "  is  unknown  iu 
the  law,  as  distinguished  from  the  protest :  it  is  merely  a 
preliminary  step  to  the  protest,  and  has  grown  into  practice 
within  these  few  years  "  {z).  A  bill,  however,  is  often  noted 
where  no  protest  is  either  meant  or  contemplated,  as  in  the 
case  of  many  inland  bills.  The  use  of  it  seems  to  be,  that 
a  notary, 'being  a  person  conversant  in  such  transactions,  is 


(ff)  Code,  s.  51  (7)  amj  (8). 

(?•)  Bentincli  v.  Dorrien,  6  East, 
19y  ;  2  Smith,  E.  337  ;  Sproat  v. 
Matthews,  1  T.  E.  182. 

(*)  54  &  .55  Vict.  c.  39,  s.  90, 
and  sched.  And  formerly  to  a 
duty  of  1*.  on  every  other  sheet 
or  piece  of  paper  written  on.  24 
&  25  Vict.  c.  91,  8.  25. 

(<)  Anon.,  1  Ld.  Kaym.  743  ; 
Mar.  110;  Code,  s.  51  (5).    But 


the  expenses  are  not  recoverable. 
-Eb  2'a7ie  Bank  of  Brazil,  [1893] 
2  Ch.  D.  438  ;  62  L.  J.  578. 

(u)  Eicpaite  Wackertath,  5Ves. 
574  ;  s.  65  (1). 

(a)  Jachson  v.  Hudson,  2  Camp. 
447  ;  11  E. E.  762. 

iy-)  Kyd,  87. 

(z)  Lcftley  v.  Mills,  i  T.  E.  170; 
2  E.  E.  350. 
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qualified  to  direct  the  holder  to  pursue  the  proper  conduct 
in  presenting  a  bill,  and  may,  upon  a  trial,  be  a  convenient 
witness  of  the  presentment  and  dishonour.  In  the  mean- 
time, the  minute  of  the  notary,  accompanying  the  returned 
bill,  is  satisfactory  assurance  of  non-payment  or  non- 
acceptance,  to  the  various  parties  by  whom  the  amount  of 
the  bill  may  be  successively  paid.  In  case  of  an  inland  bill, 
as  it  could  only  be  protested  under  the  statute  of  Will.  3 
(now  repealed),  and  the  fees  of  a  notary  for  protesting  were 
thereby  fixed  at  Grf.,  it  has  been  said,  that  no  more  could 
be  charged  for  noting  («),  though  it  was  usual  to  charge 
more  (ft). 

The  Court  would  not  allow  the  expense  of  noting  to  be 
I'ecovered  against  the  acceptor  (c),  unless  it  were  laid  as 
special  damage  in  the  declaration.  But  in  actions  brought 
since  the  18  &  I'J  Vict.  c.  ^1  (d),  the  expenses  of  noting 
may  be  recovered. 

If  the  drawer  reside  abroad,  a  copy,  or  some  memorial  of  Notice  of 
the  protest,  ought  to  accompany  the  notice  of  dishonour  (e).  protest. 
But  notice  of  the  protest  certainly  is  not  necessary,  if  the 
drawer  resides  within  this  country,  though,  at  the  time  of 
non-acceptance,  he  va^y  happen  to  be  abroad  (/)  ;  nor  if, 
at  the  time  of  dishonour,  he  have  returned  home  to  this 
country.  "  If,"  says  Lord  EUenborough,  "  the  party  is 
abroad  he  cannot  know  of  the  fact  of  the  bill  having  been 
protested,  except  by  having  notice  of  the  protest  itself ; 
but,  if  he  be  at  home,  it  is  easy  for  him,  by  making  inquiry, 
to  ascertain  that  fact  {g). 

And  it  is  now  decided  that  a  copy  of  the  protest  need  not  Copy  of 
in  any  case  be  sent  {h).  protest. 

Protest  is  dispensed  with  by  any  circumstance  which  When  protest 
would  dispense  with  notice  of  dishonour,  and  so  too  delay  excused. 


(a)  Ziiftley  v.  MilU,  4  T.  R. 
170 ;  Chitty,  9th  ed.  465 ;  2  K.  R. 
350. 

(J)  Vide  Appendix. 

(c)  HoUsY.  Christmas,  Sittings 
after  Mms.  T.  1831  ;  Kendrielt.  v. 
Lomas,  2  C.  &  J.  405  ;  2  Tyrw. 
438  ;  Rogers  v.  Hutif,  10  Exch. 
474  ;  Da,ndo  v.  Bodeii,  [1893]  1 
Q.  B.  318. 

(d^  Eepealed.  See  now  Code, 
s.  57. 

(e)  Bay  ley,  Poth.  148  ;  Robins 
V.  Gibson,  1   M.  &  S.  288  :  vide 


infra,  Chapter  on  Notice  of  Dis- 
honour. 

(/)  Cromwell  v.  Ilijmoii,  2 
Esp.  511. 

(ijr)  RoMnsy. Gibson,  1  M.  &  Sel. 
288  ;  3  Camp.  334.  In  Ex  parte 
Loweathal,t\i&  Lords  Justices  held 
that  notice  of  protest  need  not 
accompany  notice  of  dishonour  ; 
there  was,  however,  evidence  of 
a  subsequent  admission.  L.  E., 
9  Ch.  Ap.  591. 

(/(,)  Goodman  v.  Harvey,  4  Ad. 
&  E.  870 ;  6  N.  &  M.  372. 
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in  protesting,  provided  the  bill  be  protested  within  a 
reasonable  time  after  the  cause  of  the  delay  ceases  to 
operate,  or  the  delay  be  not  attributable  to  the  holder's 
default  (/).  Hence  protest  of  a  foreign  bill  is  excused,  if 
the  drawer  had  no  effects  in  the  hands  of  the  drawee, 
and  no  reasonable  expectation  that  the  bill  would  be 
honoured  (k) ;  or,  if  the  drawer  has  admitted  his  liability, 
by  promising  to  pay.  "  By  the  drawer's  promise  to  pay," 
observes  Lord  Ellenborough,  "  he  admits  the  existence  of 
eveiything  which  is  necessary  to  render  him  liable.  When 
called  upon  for  payment  of  the  bill,  he  ought  to  have 
objected  that  there  was  no  protest.  Instead  of  that  he 
promises  to  pay  it.  1  must,  therefore,  presume  he  had 
due  notice,  and  that  a  protest  was  regularly  drawn  up  by 
a  notaiy  "  (I). 

And  it  is  said,  that  where  the  drawer  adds  a  request  or 
direction,  that  in  the  event  of  the  bill  not  being  honoured 
by  the  drawee,  it  shall  be  returned  without  protest,  by 
writing  the  words  "  retour  sans  protet,"  or  "  sans  frais,"  a 
protest  as  against  the  drawer,  and  perhaps  as  against  the 
indorsers  (m),  is  unnecessary. 


Protest  of  in-        Protest  of  an  inland  bill  is  optional  and  but  rarely 
land  bills  and  resorted  to  (n). 
notes,  ^  ^ 

of  a  lost  biU.  The  loss  or  destruction,  or  wrongful  detention  of  a  bill, 
is  no  excuse  for  the  absence  of  protest ;  but  where  a  bill  is 
either  lost  or  destroyed  or  wrongfully  detained  from  the 
true  holder,  protest  may  be  made  on  a  copy  or  written 
particulars  thereof  (o). 


(/)  Sect.  51  (9).  See  post, 
Chapter  on  Notice  of  Dishonour. 

(7f)  Zegffe  v.  Thorpe,  12  East, 
171  ;  2  Camp.  310  ;  post,  p.  248. 

(1}  Gibhoti  V.  Coggon,  2  Camp. 
188  ;  11  R.  K.  692  ;  Patterson  v. 
BeecJui;  6  Moore,  319  ;  Grceiiway 
V.  Hhidley,  i  Camp.  52.. 

(m)  1  Pardessus,  540  ;  Chitty, 
10th  ed.  114.  The  drawer  may, 
as  we  have  seen,  (jualify  his  con- 
tract in  writing  on  the  bill  by 
waiving  as  against  himself  any 
of  the  holder's  duties,  a.  IG. 
,  Qtteere,  whether  this  would  bind 
an  indoi'ser  unless  he  cxjjressly 
waived  too. 

(ji)  Unless  an  acceptance  for 
honour  be  desired.    Code,  ss.  51 


(1)  and(5)  ;  65  (1).  Formerly  a 
protest  was  held  necessary  in 
order  to  recover  interest.  Harris 
V.  Jiensom,  2  Stra.  910 ;  over- 
ruled by  Windle  v.  Andrews,  2 
B.  &  Aid.  696  ;  2  Stark.  425. 
Protest  of  an  inland  bill  or  note 
is,  it  is  conceived,  unknown  to 
the  common  law,  though  those 
payable  after  date  might  be  pro- 
tested under  the  9  &  10  Will.  3, 
c.  17  (now  repealed),  or  the  2  &  3 
Will.  4,  u.  98  (also  repealed),  and 
as  notes  were  put  on  the  same 
footing  as  bills  by  the  3  &  4  Ann. 
c.  9  (repealed),  presumably  they 
also  fell  within  the  above  acts. 
(«)  Poth.  145  ;  Code,  s.  51  (8). 
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Protest  and  Noting. 

In  an  action  against  the  drawer  of  a  foreign  bill,  protest 
must  formerly  have  been  averred (;?)  as  well  as  proved; 
and  it  has  been  held  that,  if  protest  of  an  inland  bill  be  set 
forth  in  pleading,  it  must  be  proved  (£).  But  this  decision 
proceeded  on  the  ground  that  an  allegation  of  protest  of  an 
inland  bill  involved  a  consequential  claim  for  interest  and 
costs  ;  whereas  it  has  been  since  decided,  that  such  a  claim 
may  be  made  without  protest  (r). 

In  an  action  on  a  foreign  bill,  presented  abroad,  the  dis- 
honour of  the  bill  will  be  proved  by  producing  the  protest, 
purporting  to  be  attested  by  a  notary  public  ;  or,  if  there 
is  not  any  notary  near  the  place,  purporting  to  have  been 
made  by  an  inhabitant,  in  the  presence  of  two  witnesses  (s). 
But  a  protest  made  in  England  is  not  evidence  of  the 
presentment  here  (J). 

A  promise  to    pay  is    good   primA  facie  evidence  of  Effect  of  a 
protest  (m),  and  of  notice  thereof  («)•  ^J™"""' '" 


Evidence. 


(^p)  But  the  absence  of  the 
allegation  of  protest  is  a  defect  of 
form  only.  Solomons  v.  Starely, 
3  Doug.  298  ;  Gale  v.  Walsh,  5 
T.  E.  239  ;  2  R.  E.  580  ;  Armani 
V.  Castriaiw,  13  M.  &  W.  443. 

(ff)  Bmdager  v.  Talleyrand,  2 
Esp.  550. 

(;!•}  Windle  V.  Andreios,  2  B.  & 
Aid.  696  ;  2  Stark.  425. 

(.v)  Anon.,  12  Mod.  345  ;  Eep. 


temp.  Holt,  297. 

(<)  Clwsmpr  V.  Koyvs,  4  Camp. 
129. 

(«)  Patterson  v.  Beecher,  6 
Moore,  319  ;  Gibbon  v.  Coggon,  2 
Camp.  188  ;  11  E.  R.  692  ;  Camp- 
belly.  Webster,  15  L.  J.,  C.  P.  4  ; 
2C.B.  258  :  Greenicayy.Hindley, 
4  Camp.  52. 

(.r)  Ibid  ;  Ex 2>arte  Loirenthid . 
L.  E.,  9  Ch.  Ap.  591. 
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Subject  to  the  other  provisions  of  the  Code  when  a  bill 
■of  exchange  is  dishonoured  by  non-acceptance,  or  a  bill  of 
exchange  or  a  promissory  note  is  dishonoured  by  non-pay- 
ment, notice  of  dishonour  must  be  given  to  the  drawer  and 
indorsers  of  the  bill,  or  the  indorsers  of  the  note,  and  any 
■drawer  or  indorser,  to  whom  such  notice  is  not  given,  is 
discharged  («). 

Where  a  bill  has  been  dishonoured  by  non-acceptance, 
and  notice  of  dishonour  is  not  given,  a  subsequent  holder 
in  due  course  is  not  prejudiced. 

Where  a  bill  has  been  dishonoured  by  non-acceptance, 
and  due  notice  has  been  given,  notice  of  a  subsequent  dis- 
honour by  non-payment  is  not  required  unless  the  bill  have 
been  accepted  in  the  meantime.  The  requisites  of  notice 
and  the  consequences  of  neglect  being  much  the  same  in 
both  cases,  under  the  general  head  of  notice  of  dishonour, 
will  be  considered  notice  of  non-acceptance  and  notice  of 
non-payment. 

In  considering  this  subject,  let  us  inquire, — first,  what 
form  of  notice  is  required  ;  secondly,  how  notice  is  to  be 
transmitted  ;  thirdly,  at  what  place  it  is  to  be  given  ; 
fourthly,  at  what  time ;  fifthly,  by  whom  it  must  be  given  ; 
■sixthly,  to  whom  ;  seventhly,  what  are  the  consequences  of 
neglect ;  eighthly,  how  notice  may  be  excused  or  waived ; 
and  lastly,  how  it  may  be  proved. 

First,  as  to  the  form  of  notice.     Notice  does  not  mean  what  fokm 
•mere  knowledge,  but  an  actual  notification.    For  a  man  who  o*"  kotice  is 


DIVISION 
OP  THE 
SUBJECT. 


REQUIEED. 


(a)  Code,  ss.  48  and  89.  The 
other  provisions  seem  to  be  those 
in  sects.  49  (15)  and  50,  relating 
to  delay  in  or  excuse  of  notice. 
Sleasard  v.  Hirst,  5  Burr.  2672  ; 
£foodall  V.  Dooley,  1  T.  R.  712 ; 
1  R.  R.  372.  And  the  parties 
■who  are  entitled  to  notice  of  non- 
.acceptance  are  discharged  for 
want  of  It,  and  are  not  liable  for 
subsequentnon-payment;  JRoscow 
V.  Hardy,  12  East,  434 ;  unless 
the  biU  come  into  the  hands  of  a 
subsequent  indorsee  for  value, 
■who  was  not  aware  of  the  dis- 
honour, s.  48  (1)  ;  O'Keefe  v. 
Dunn,  6  Taunt.  305  ;  1  Marsh, 
«13 ;  16  R.  R.  623  ;  Dunn  v. 
O'Keefe,  5  M.  &  S.  282 ;  17  R.  R. 
526  ;  Whitehead  v.  Walker,  9 
M.  &  W.  506.  See  Goodman  v. 
Harvey,  i  Ad.  &  El.  870  ;  6  N.  & 

B.B.E. 


>1.  372.  Where  a  bill  was  re- 
iudorsed  to  a  prior  indorser,  and 
in  the  interval  had  been  dis- 
honoured by  a  refusal  to  accept, 
of  which  refusal  the  drawer  had 
had  no  notice,  it  was  held  that  the 
plaintiff  declaring  as  immediate 
indorsee  of  the  drawer,  the  defen- 
dant might  plead  those  facts 
without  averi-ing  that  the  plain- 
tiff gave  no  valae,or  was  not  again 
indorsee  before  the  biU  became 
due,  or  had  knowledge  of  the 
facts ;  Bavtlett  v.  Benson,  15 
L.  J.,  Exch.  23  ;  14  M.  &W.  733  ; 
3  D.  &  L.  274  ;  and  if  notice  of 
non-acceptance  be  given,the  right 
to  recover  of  the  prior  parties  the 
full  amount  of  the  bill  imme- 
diately, however  distant  its 
maturity,  is  complete.  Wlbite- 
hctd  V.  Walher,  9  M.  &  W.  506. 
15 
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can  be  clearly  shown  to  have  known  beforehand  that  the  bill 
would  be  dishonoured  is  nevertheless  entitled  to  notice  (V), 
No  particular  form  of  notice  is  required.  It  may  be 
either  written  or  oral,  or  partly  written  and  partly  oral,  and 
need  not  be  signed  ;  a  simple  return  of  the  bill  or  note 
itself  is  sufficient  (c).  All  that  is  now  necessary  seems  to 
be  to  apprise  the  party  liable  of  the  dishonour  of  the  bill 
or  note  by  non-acceptance  or  non-payment  in  terms  that 
sufficiently  identify  the  instrument  {d)  ;  the  announcement 
of  the  dishonour  (at  least  if  it  come  from  the  holder) 
amounting  to  a  sufficient  intimation  to  the  indorser,  that 
he  is  held  liable  (e).  But  where  a  mere  demand  of  pay- 
ment was  made,  the  Court  observed,  "  There  is  no  precise 


(V)  See  Burgh  v,  liecjge,  5  M.  & 
W.  418  ;  Cairnt  v.  Thompson,  18 
L.  J.,  C.  P.  127  ;  7  C.  B.  400. 

(cr)  Code,  s.  49  (5)  and  (7).  The 
mere  return  of  the  bill  without 
more  was  a  practice  rarely 
resorted  to  except  hy  bankers ; 
it  is  now  expressly  recognised. 
Sub-sect.  (6)  ;  Maxwelly .Brain, 
10  L.  T.,  iN.  S.  381.  The  con- 
struction of  a  parol  notice  is  for 
the  jury,  of  a  written  notice  for 
the  Court,  and  therefore,  perhaps, 
a  parol  notice  may  be  good  where 
the  same  words,  if  in  writing, 
might  be  held  insufficient.  See 
Metcalfe  v.  Richardson,  11  C.  B. 
1011  ;  and  Phillips  v.  Gould,  8 
C.  &  P.  355. 

(<Z)  Sub-sect.  (5).  Formerly  it 
seems  to  have  been  considered 
that  an  intimation  that  the  party 
would  be  looked  to  jEor  payment 
was  necessary  in  the  notice  if 
given  by  an  indorser.  Sast  v. 
Smit?i,  16  L.  J.,  Q.  B.  292  ;  4  D.  & 
L.  744.  But  the  Code  seems  to 
make  no  distinction  between 
notice  from  the  holder,  and  that 
from  an  indorser.  Neither  does 
it  apparently  make  an  averment 
of  due  presentment  necessary  in 
a  notice,  or,  where  presentment  is 
excused,  an  averment  that  the 
biU  is  overdue  and  unpaid.  But 
unless  the  word  "dishonoured" 
be  used,  which  probably  would 
imply  such,  sect.  47,  it  would  be 
safer  to  add  such  an  averment. 

(e)  It  was  Tield  in  Furze  v. 
Sharwood,  2  G.  &  D.  146  ;  2  Q.  B. 


388,  that  a  notice  of  the  dis- 
lionour  of  a  bill  of  exchange  sent 
by  the  holder,  need  not  contain 
an  announcement  that  the  holder 
looks  to  the  party  to  whom  it  is 
addressed  for  payment,  but  that 
if  the  notice  do  not  come  imme- 
diately from  the  holder,  such  an 
intimation  may  perhaps  be  neces- 
sary. See  also  Bast  v.  Smith,  16 
L.  J.,  Q.  B.  292  ;  4  Dowd.  &  L. 
744.  The  formal  protest  itself, 
for  which  the  notice  is  substi- 
tuted, contains  no  such  announce- 
ment. And  see  Mires  v.  Brown, 
11  M.  &  W.  372,  where  Mr. 
Baron  Alderson  says,  "  know- 
ledge of  dishonour,  obtained  by 
commimication  from  the  holder  of 
the  bill  amounts  to  notice  ;  "  and 
the  observation  of  Cresswell,  J., 
in  Caunt  v.  Tliompson,  18  L.  J., 
C.  P.  128  ;  7  0.  B.  400.  In  King 
V.  BicUey,  2  Q.  B.  419,  it  was 
held  not  necessary  to  state  in  a 
notice  of  dishonour,  that  the 
holder  looks  to  the  other  party 
for  payment,  and  that  the  mere 
sending  of  notice  of  dishonour  is 
itself  a  sufficient  intimation  for 
that  purpose.  The  following  was 
the  form  of  notice  :  —  "  Sir,  I 
hereby  give  you  notice  that  a  bill 
for  50Z.,  at  three  months  after 
date,  drawn  by  J.  L.  upon  and 
accepted  by  J.  E.,  of  Blenheim 
Street,  Chelsea,  and  indorsed  by 
you,  lies  at  No.  6  Ely  Place, 
dishonoured.  Yours,  &c.  (Signed> 
Wm.  King."  See  Chard  v.  Fose, 
14  Q.  15.  200. 
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form  of  words  necessary  to  be  used  in  giving  notice  of  the     CHAPTEU 

dishonour  of  a  bill  of  exchange,  but  the  language  used         ^^-  

must  be  such  as  to  convey  notice  to  the  party  what  the 
bill  is,  and  that  payment  of  it  has  been  refused  by  the 
acceptor.  Here  the  letter  in  question  did  not  convey  to  the 
defendant  any  such  notice  :  it  does  not  even  say  the  bill 
was  ever  accepted.  We,  therefore,  think  the  notice  was 
insufficient  "(/)•  Where  the  attorney  for  the  indorsee 
wrote  a  letter  to  the  indorser  to  the  following  effect  :  "  A 
bill  for  683?.,  drawn  by  K.  on  J.  &  Co.,  and  bearing  your 
indorsement,  has  been  put  into  our  hands  by  A.,  with 
directions  to  take  legal  measures  for  the  recovery  thereof, 
unless  immediately  paid  to  us  ; "  it  was  held,  that  this 
letter  was  not  a  sufficient  notice  of  dishonour.  "  The  notice 
of  dishonour,"  says  Tindal,  C.J.,  delivering  the  judgment 
of  the  Court  of  Exchequer  Chamber,  "  which  is  commonly 
substituted  in  this  country  in  the  place  of  a  formal  protest 
(such  formal  protest  being  essential  in  other  countries  to 
enable  the  plaintiff  to  recover)  most  certainly  does  not 
require  all  the-  precision  and  formality  which  accompanied 
the  regular  protest,  for  which  it  has  been  substituted.  But 
it  should  at  least  inform  the  party  to  whom  it  is  addressed, 
either  in  express  terms  or  by  necessary  impUcaiion  (g),  that 
the  bill  has  been  dishonoured,  and  that  the  holder  looks  to 
him  for  payment  of  the  amount.  Looking  at  this  notice, 
we  think  no  such  intimation  is  conveyed  in  terms,  or  is 
necessarily  to  be  inferred  from  its  contents."  The  Court 
further  observed,  that  it  was  consistent  with  the  notice  that 
the  bill  had  never  been  presented,  but  that  the  plaintiff 
intended  to  rely  on  an  excuse  for  non-presentment,  that 
the  notice  did  not  state  that  the  bill  was  due,  and  might 
not  have  been  intended  as  a  notice  of  dishonour,  but  might 
have  pre-supposed  it  (h). 

(f)  Hartley  y.  Case,  4  B.  &  C.  530  ;  5  Moo.  &  P.  475  ;  1  0.  &  J. 

339  ;  6  Dowl.  &  E.  505.  417  ;  1  Tyr.  371  ;  affirmed  in  the 

(^)  Perhaps    "reasonable    in-  House  of   Lords,  1834,  1   Biug. 

tendment"    would    be    a    more  N.    C.    194,    where    Parke,    J., 

correct  expression  than  "  neces-  declared  the  unanimous  opinion 

sary  implication  : "  at  all  events  of  the  Judges  present,  that  the 

the  expression  "  necessary  impli-  letter  of  the  plaintiff's  attorney 

cation  "  is  not  to  be  so  construed  did  not  amount  to  notice  of  the 

as  to  exclude  the  possibility  of  dishonour  of  the  bill,  as  such  a 

any    other    inference.    See    the  notice  ought,  in  express  terms 

observations  of  Mr.  Baron  Parke  or  by  necessaiy  implication,  to 

on  this  expression  in  Sedger  v.  convey  full  information  that  the 

Steavenson,  2  M.  &  W.   799  ;  5  bill  had  been  dishonoured. 

Dowl.  771  ;  Lewis  v.  Gomperts,  6  The  notice  was  held  iTisvffioient 

M.  &  W.  402.  in  Boulton   v.    Welsh,  3  Bing. 

(h)  Solarte  v.  Palmer,  7  Bing.  N.  C.  688  ;  4  Scott,  425  ;  PUWps 
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of  the  instni- 
raent. 


Notice  of  Dishonour. 

The  following  form  was  drawn  out  by  the  author  as 
applicable  to  the  case  of  holder  giving  notice  to  an 
indorser  : — 


1,  Fleet  Street,  London. 
Sir, 


2G  Sept.,  1842. 


Iherelij  /jive  you  notice  that  the  hill  of  exchange  dated 

22nd  lilt.,  drawn  bij  A.  B.  of on  0.  D.  of , 

for  100^.,  payaUe  one  month  after  date  to  A.  B.  or  his  order, 
and  indorsed  ly  you,  has  Veen  duly  presented  for  payment, 
but  ivas  dishonoured  atid  is  unpaid.  I  request  you  to  pay  me 
the  amount  thereof. 

Such  a  notice  may  easily  be  altered  and  adapted  to  cir- 
cumstances («)  ;  in  case  of  a  foreign  bill  it  is  proper  to  add 
the  words  "and  has  been  duly  protested"  after  the  word 
dishonoured. 

The  notice  must  not  so  misdescribe  the  instrument  that 
the  defendant  may  be  led  to  confound  it  with  some  other. 
Thus,  a  notice  in  the  following  terms :  "  I  give  you  notice, 
that  a  bill  for,  &c.,  at  &c.,  drawn  by  you  upon,  &c.,  lies  at 
&c.,  dishonoured,"  has  been  held  insufficient  to  sustain  an 
action  against  the  indorser,  who  is  not  also  the  drawer  (Jc). 
But  this  is  only  a  Nisi  Prius  decision  and  doubtful.  It  has 
since  been  held  that  if  there  be  more  than  one  bill  to  which 


V.  Gould,  8  C.  &  p.  355  ;  Strange 
V.  Price.,  10  A.  &  E.  125  ; 
Mes-vrujer  v.  Southey,  1  M.  &  G. 
76  ;  1  Scott,  N.  E.  180  ;  Furze  v. 
Sharwoad,  2  Q.  B.  388  ;  11 
L.  T.  19. 

And  sufficient  in  WoodttoorpeY. 
Lawes,  2  M.  &  W.  109  ;  Grugeon 
V.  Smith,  6  A.  &  E.  499  ;  Hedger 
V.  Steavenson,  2  M.  &  W.  799  ; 
5  Dowl.  771  ;  Armstrong  v. 
Christiana,  5  C.  B.  687  ;  17  L.  J. 
181  ;  Edmunds  y.  Gates,  2  Jur. 
183  ;  Houlditch  v.  Cauty,  4 
Bing.  N.  C.  441  ;  2  Scott,  iST.  C. 
209  ;  Lewis  v.  GompeHz,  6 
M.  &  W.  400  ;  Goolie  v.  Fi-ench, 
10  A.  &  E.  131  ;  Skelton  v. 
Sraithwaite,  7  M.  &  W.  436  ; 
Stoclien  V.  Collin,  9  C.  &  P.  653  ; 
7  M.  &  W.  515  ;  Sousego  v. 
Cow7ie,  2  M.  &  W.  348  ;  Baily  v. 
Piirter,  14  M.-  &  W.  44  ;  cited 
in  Allen,  v.  Edmitndson,  17  L.  J., 


Ex.  293  ;  2  Ex.  719 ;  Paul  v. 
Juel,  3  H.  &  N.  455  ;  28  L.  J.  Ex. 
143  ;  4  H.  &  N.  355  ;  Rolson  v. 
Curleibis,  2  Q.  B.  421  ;  Cawnt  v. 
Thompson,  18  L.  J.,  C.  P.  125  ;  7 

C.  B.  400  ;  Ererard  v.  Watson, 
1  E.  &  B.  801  ;  in  which  case 
Lord  Campbell  expressed  regret 
at  the  decision  in  Solarte  v. 
Palm.er. 

(z)  The  construction  of  all 
written  documents  is  for  the' 
Court,  but  the  meaning  of 
peculiar  expressions,  which  in 
particular  places  or  trades  have 
a  known  meaning,  is  for  the  jury. 
lintchinson  v.  Bowlter,  5  M.  &  W. 
542. 

(Ji)  Beanclhamp    v.    Cash,     1 

D.  &  E.,  N.  P.  C.  8.  Though 
every  indorser  is  in  the  nature  of 
a  new  drawer,  ante,  p.  174.  But 
see  Mellersh  v.  Rippen,  7  Exch. 
578. 
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notice  is 
given. 


the  notice  may  apply,  it  lies  on  the  defendant  to  prove 
that  fact  (/).  And  if  a  note  be  improperly  called  a  bill  it  is 
no  objection  (m),  nor  if  a  bill  be  improperly  called  a  note  (w), 
nor  if  the  characters  of  drawers  and  acceptors  of  a  bill  be 
transposed  (o). 

lu  short,  that  a  misdescription  which  does  not  mislead 
is  immaterial  (ju),  is  now  the  rule  of  law,  as  well  as  of 
convenience  and  justice. 

It  has  been  held  that  notice  of  dishonour  need  not  state  Statement  o£ 
on  whose  behalf  payment  is  applied  for,  nor  where  the  bill  ^^^  party  on 
is  lying  {q),  aud  a  misdescription  of  the  place  where  the  bill  ^"°^s  behalf 
is  lying  is  immaterial  (r),  unless,  perhaps,  a  tender  were 
made  there. 

If  the  notice,  by  mistake,  misdescribe  the  party  giving  it, 
by  representing  that  it  is  given  by  or  on  behalf  of  A.,  when 
in  reality  it  is  given  by  or  on  behalf  of  B.,  it  is,  nevertheless, 
good.  But  the  party  who  receives  the  notice  is  to  be  placed 
in  the  same  situation  as  if  the  notice  liad  really  been  given 
by  A.,  and  is  at  liberty  to  object  any  inability  in  A.  to  give 
notice  ;  as,  for  example,  that  A.  had  been  discharged  by 
laches,  or  had  no  right  of  action  on  the  bill  (s). 

It  is  not  necessary  that  a  copy  of  the  protest  should  Notice  of 
accompany  notice  of  the  dishonour  of  a  foreign  bill  {t).    But  protest. 
a  copy  or  some  other  information  of  the  protest  should  be 
sent  (?<),  if  the  party  to  whom  notice  is  transmitted  reside 
abroad  (x). 

Secondly,  as  to  the  mode  of  transmitting  the  notice.  mode  of 

TEANSMIT- 

Putting  a  letter  into  the  post  is  the  most  common  and  '''™^  kotice. 
the  safest  mode  of  giving  notice.     It  is  not  necessary  to  By  post. 


(V)  Sliclton  T.  Bra\thwiiiti\  7 
M.  &  W.  436. 

(/«)  Messenr/er  v.  Suntlicy,  1 
Man.  &  Gr.  76  ;  1  Scott,  N.  E. 
180. 

(ffl)  Stooliman  v.  Parr,  11 
M.  &  W.  809. 

•     (w)  Mellersh     v.     Eippcn,     7 
Exch.  578. 

(^;)  Code,  s. 49  (7)  ;  Bromafje  v. 
Vauffhan,  9  Q.  B.  608  ;  Mellersh 
V.  Rifpen,  supra  ;  DennUtoinb  v. 
Stewart,  17  Howard,  American 
Eep.  606  ;  HarpUa'n  v.  Child,  1 
F.  &  F.  652. 

Ql)  Woodthorpe  v.  Lawex,  2 
M.  &  W.  109  ;  Hovsego  v.  Cowne, 
2    M.   &    W.   348  ;  Harrison   v. 


liitscoe,  15  L.  J.,  Exch.  110;  15 
M.  &  W.  231  ;  3///.nveU  v.  Brain, 
10  L.  T.,  N.  S.  381. 

(y)  Bowlands  v.  Sprhijett,  14 
L.  J.,  Exch.  227 ;  14  M.  &  W.  7. 

(«)  Harrison  v.  Husooe,  1 5  L.  J. 
Excli.  110;  15  M.  &  W.  231. 

(f)  Goodman  v.  Harrey,  4 
Ad.  &  El.  870  ;  6  N.  &  M,  372. 

Qit)  Rogers  v.  Stephens,  2  T.  E. 
713  ;  1  E.  E.  605  :  Gale  v. 
Walsh,  5  T.  R.  239  ;  2  E.  E.  580 ; 
Brough  v.  Parhius,  2  Ld.  Eaym. 
993  ;  Cromwell  v.  Ilynson,  2  Esp. 
511  ;  Rohlns  v.  Gibson,  3  Camp. 
334;  lM.&Sel.288;B.N.P.271. 

(ff)  See  the  Chapter  on 
Protest,  p.  221. 
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prove  that  the  letter  was  received,  and  any  miscarriage  will 
not  prejudice  the  party  giving  notice  («/).  It  has  been 
ruled  that,  in  London,  delivery  of  a  letter  to  a  bellman  in 
the  street  was  not  sufficient,  and  that  it  should  be  posted 
either  at  the  General  Post  Office,  or  at  an  authorized 
receiving-house  (z). 

It  is  not  sufficient  that  the  letter  be  directed,  generally,  to 
a  person  at  a  large  town  ;  as,  for  example,  to  "  Mr.  Haynes, 
Bristol "  (a),  without  specifying  in  what  part  of  it  he 
resides,  unless  where- the  person  to  whom  the  letter  is  sent 
is  the  drawer  of  the  bill,  and  has  dated  it  in  an  equally 
general  manner  (b).  But,  if  he  has  done  so,  then  the 
sending  of  a  letter,  with  an  address  as  general  as  the 
drawer's  description,  as  "T.  M.  Barron,  Esq.,  London,"  will 
at  least  be  evidence  from  which  the  jury  may  infer  due 
notice  (r).  If  the  notice  of  the  drawer  arrive  too  late, 
through  misdirection,  it  is  for  the  jury  to  say,  whether 
the  holder  used  due  diligence  to  discover  the  drawer's 
address  (d).  If  the  notice  miscarry  from  the  indistinctness 
of  the  drawer's  handwriting  on  the  bill,  he  will  not  be 
discharged  («) . 

Where  a  witness  said  that  the  letter,  containing  notice 
of  dishonour,  was  put  on  a  table  to  be  carried  to  the  post- 
office,  and  that  by  the  course  of  business  all  letters 
deposited  on  this  table  were  carried  to  the  post-office  by 
a  porter.  Lord  Ellenborough  said,  "You  must  go  further; 
some  evidence  must  be  given  that  the  letter  was  taken  from 
the  table  in  the  counting-house  and  put  into  the  post-office. 
Had  you  called  the  porter  and  he  had  said  that,  although 
he  had  no  recollection  of  the  letter  in  question,  he  invari- 
ably carried  to  the  post-office  all  the  letters  found  upon. 


(y)  Code,  s.  49  (15)  ;  Saunder- 
son'v.  Judge,  2  H.  Bl.  509  ;  3  R.  R. 
492  ;  ICwfh  v.  Weston,  3  Bsp.  54  ; 
Parker  v.  Gordon,  7  East,  385  ;  3 
Smith  358  ;  Langdon  v.  Hulls,  5 
Esp.  157  ;  Doiree  v.  Eastwood,  3 
C.  &  P.  250  ;  Stoolen  v.  Collin, 
7  M.  &  W.  515  ;  9  C.  &  P.  G53  : 
Woodcock  V.  IIouldswoHli,  16 
L.  J.,  Exch.  49  ;  16  M.  &  W. 
126  ;  Machay  v.  Judltins,  1 
F.  &  F.  208. 

(«)  Ifdwliiiis  \.  Rutt,  Peake's 
N.  P.  C.  186  ;  but  see  Pach  v. 
Alexander,  3  M.  &  Sco.  789,  and 
Skilbech  y.    GarUtt,   14   L.   J., 


Q.  B.  339;  7  Q.  B,  846.  "A 
bellman,"  says  Lord  Denman, 
"  is  an  ambulatory  post  office." 

(«)  Walter  v.  Haynes,  R.  &  M. 
149. 

(V)  3Iann  v.  Moors,  1  R.  &  M. 
249  ;  Clarlte  v.  Sharpe,  3  M.  &  W. 
166  ;  1  Hor.  &  H.  35  ;  Siggers  v. 
Urowne,  1  Moo.  &  Rob.  520 ; 
Burmester^.  Barron,  17  Q.  B.  828. 

(6-)  Burmester  v.  -Ba7'?'o?8,'supra. 

(JL)  Ibid.  ;  see  Esdaile  v. 
Souieriy,  11  East,  114  ;  10  R.  R. 
440. 

(fi)  Hewitt  V.  Thompson,  1 
Moo.  &  Rob.  543. 
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the  table,  this  might  have  done  (/),  but  I  cannot  hold  this 

general  evidence  of  the  course  of  business,  in  the  plaintiff's   

counting-house,  to  be  snflBcient "  (</).  The  post  marks  in 
town  or  country,  prored  to  be  such,  are  evidence  that  the 
letters,  on  which  they  are,  were  in  the  office  to  which  those 
marks  belong,  at  the  time  of  the  dates  of  such  marks  Qi). 
But  they  are  not  conclusive  evidence  («). 

A  duplicate  original,  or  an  examined  copy,  or  oral 
evidence  of  a  written  notice  of  dishonour,  are  admissible 
without  notice  to  produce  the  original  (/c). 

Though  there  be  a  geueral  post,  the  holder  may  send  Special  mes- 
notice  by  a  special  messenger  {I) ;  but  if  the  notice  be  not  senger. 
communicated  by  the  special  messenger  till  after  the  day 
when  it  would  have  been  conveyed  by  the  post,  it  is 
insufficient  (wi).  Where  the  communication  by  the  post  is 
infrequent,  as  where  the  party  to  whom  notice  is  to  be  sent 
lives  out  of  the  usual  course  of  the  post,  so  that  a  letter 
may,  possibly,  not  reach  him  for  a  fortnight,  he  may  be 
charged  a  reasonable  sum  by  the  holder  for  the  expense  of 
a  special  messenger  {n). 

Personal  service  of  a  written  notice  is  not  necessary  (o). 

In  the  case  of  a  foreign  bill,  it  is  sufficient  to  send  it  by  How  to  be 

the  first  mail  or  regular  ship  bound  for  the  place  to  which  sent  in  case  of 

it  is  to  be  sent ;  and  it  is  no  objection  that,  if  sent  by  a  ^oi'^ign  bill- 
chance  ship,  bound  elsewhere,  it  would  have  arrived  sooner. 


(/)  So  held  ill  Slillhecli  v. 
Garhett,  14  L.  J.,  Q.  B.  388  ;  7 
Q.  B.  846. 

((/)  Hetkenngtoii  v.  Kemp,  4 
Camp.  194  ;  16  K.  R.  773  ;  IlawUs 
V.  Salter,  4  Bing.  715;  1  Moo.  &  P. 
750 ;  29  R.  R.  708,  S.  P. ;  and  see 
Ildqedorn  v.  Rcid,  3  Camp.  379  ; 
1  M.  &  S.  567. 

(Ji)  Kent  v.  Lmoeii,  1  Camp. 
177  ;  Fletcher  v.  BraAdyl,  3 
Stark.  64  ;  23  R.  R.  758  ;  R.  v. 
Plumei-,  R.  &  R.  C.  C.  254  ;  15 
R.  R.  741  ;  R.  v.  Watson,  1  Camp. 
215  ;  Langdon  v.  Hulls,  5  Esp. 
156 ;  R.  v.  Johnson,  7  East,  65  ; 
8  R.  R.  597. 

(0  Stoelieny.  Colliii,7M.&:W. 
515  ;  9  C.  &  P.  653. 

(?{)  Aeland  v.  Pierce,  2  Camp. 
601  ;  Roierts  v.  Rradshaw,  1 
Stark.  28  ;  Kine  v.  Reaumont,  3 
B.  &  B.  288;  7  Moore,  112; 
24  R.  R.  678,  680  ;  secus  as  to  a 
notice    of   the   dishonour   of   a 


bill,  not  being  the  bill  sued  on  : 
Lanauxe  v.  Palmer,  1  Moo.  & 
Mai.  31  :  31  R.  R.  709. 

(V)  Bohrce  v.  Eastwood,  3 
C.  &  P.  250. 

(«j)  Darhisliire  v.  Parlicv,  6 
East,  3  ;  2  Smith,  195.  It  has 
been  held,  that  it  may  arrive 
later  during  business  hours  in 
the  same  day  without  discharging 
the  indorser.  Bancroft  v.  Hall, 
Holt's  N.  P.  C.  476.  Where  a 
letter  containing  notice  was  sent 
to  the  wrong  branch  of  a  bank, 
a  telegram  despatched  the  fol- 
lowing day  was  held  under  the 
circumstances  to  be  sufficient, 
dissentiente  Collins,  L.J.,  Field- 
ing V.  Oorry,  [1898]  1  Q.  B.  268  ; 
67  L.  J.  7. 

(71)  Pearson 
Smith,  404. 

(fl)  Housego 
M.  &  W,  348. 


V.     Crallan,     6 
v.      Coiune,     2 
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AT  WHAT 
PLACE. 


"  It  is  sufficient  for  a  party  in  India,"  says  Ejrc,  C.J.,  "  to 
send  notice  by  the  first  regular  ship  going  to  England,  and 
he  is  not  bound  to  accept  the  uncertain  conveyance  of  a 
foreign  ship." — "It  was  enough  to  do  so  by  the  first  ship,, 
whether  English  or  foreign,  that  was  going  to  England  in 
the  regular  course  of  conyeyance  "  {p). 

We  have  already  seen  (ante,  pp.  221  and  229)  in  what 
cases  a  copy  or  notice  of  the  protest  must  accompany  notice 
of  the  dishonour  of  a  foreign  bill. 

Thirdly,  as  to  the  place  at  which  notice  is  to  be  given. 

A  notice  of  dishonour  should  regularly  be  sent  to  the 
place  of  business,  or  to  the  residence  of  the  party  for  whom 
it  is  designed  {q). 

If  a  party,  whose  name  is  on  a  bill,  direct  a  notice  to  be 
sent  to  him  when  absent  at  a  distance  from  his  residence, 
so  that  its  transmission  thither,  and  thence  to  the  prior 
parties,  will  occupy  more  time  than  if  the  notice  had  passed 
through  the  ordinary  place  of  residence,  a  notice  to  him  at 
the  substituted  and  more  distant  place  will,  it  seems,  not 
only  be  a  good  notice  as  against  him,  but  also  a  good 
notice  as  against  prior  parties  (r). 

A  message  sent  to  a  counting-house  within  the  usual 
hours  of  business  has  been  held  sufficient,  though  no 
person  be  in  attendance.  Thus,  where  the  holder  sent  to 
a  counting-house,  and  the  messenger  knocked  at  the  outer 
door  on  two  successive  days,  making  noise  sufficient  to  be 
heard  by  persons  within,  Lord  Ellenborough  said  (s)  :  "  The 
counting-house  is  a  place  where  all  appointments  7-espectiug 
the  business,  and  all  notices,  should  be  addressed  ;  and  it 
is  the  duty  of  the  merchant  to  take  care  that  a  proper 
person  be  in  attendance.  It  has,  however,  been  argued, 
that  notice  in  writing  left  at  the  counting-house,  or  put 
into  the  post,  was  necessary,  but  the  law  does  not  require 
it,  and  with  whom  was  it  to  be  left  ?  Putting  a  letter  into 
the  post  is  only  one  mode  of  giving  notice  ;  but,  where 
both  parties  are  residing  in  the  same  town,  sending  a  clerk 
is  a  more  regular  and  less  exceptionable  mode  "  {t).     But 


(w)  Mnilman  v.  D'JSffiiino,  2 
H.Bl.  .565. 

(j')  It  has  been  held  in 
America  that  notice  put  into 
the  post-office,  if  the  parties  live 
in  different  places,  is  good.  It  is 
otherwise  when  the  parties  reside 
in  the  same  town.  See  6th 
American  ed.  of  Bylcs  on  Bills, 
p.  124. 


(?•)  Shelton  v.  Braithwaite,  8 
M.  &  W.  252  ;  Crosse  y.  Smith, 
infra. 

(«)  Orosse  v.  Smith  was  decided 
before  Solartc  v.  Palmer,  and 
when  the  form  of  pleading  made 
it  unnecessary  to  distinguish 
between  actual  notice  and  a 
dispensation  with  notice. 

(0  Crosse  V.  Smith,  1  M.  &  S. 
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tlic  mere  act  of  going  and  knocking  at  the  door  will  not  <'HA1'TE1 
sustain  an  allegation  of  actual  notice,  though  it  may  enlarge 
the  time  necessary  for  giving  it,  or  under  some  circum- 
stances be  evidence  of  a  dispensation  {u).  A  message  left 
at  the  dwelling-house  of  a  private  person  with  his  wife  has 
been  held  sufficient  (./). 


Fourthly,  as  to  the  time  when  notice  of  dishonour  should 
be  given.  given- 

The  general  rule  is,  that  notice  must  be  given  before 
action  brought  either  immediately,  or  within  a  reasonable 
time  after  the  dishonour  ;  and  that  Avhat  is  a  reasonable 
time  is  a  question  of  law,  depending  on  the  facts  of  each 
particular  case  (y).  Accordingly,  the  due  interval  withiii 
which  notice  may  or  must  be  given,  in  a  variety  of 
conjunctures,  has  been  defined  by  tlie  decisions. 


WHUN^  Til   BE 


In  the  absence  of  special  circumstances,  notice  is  not  Where  the 
deemed  to  liaye  been  given  within  a  reasonable  time,  unless  Pp^''^'^  ^^'''^ '" 
it  be  sent  off  on  the  day  (being  a  business  day.  Code,  s.  '.)-2)  i^^^^"' 
following  the  dishonour,  if  there  be  a  post  at  a  convenient 
hour  on  that  day,  or  if  there  be  none,  by  the  next  post 
thereafter,  in  cases  where  the  person  giving  and  the  person 
receiving  notice  reside  in  different  places.  "  It  is,"  says 
Abbott,  C.J.,  "  of  the  greatest  importance  to  commerce 
that  some  plain  and  precise  rule  should  be  laid  down,  to 
guide  persons  in  all  cases,  as  to  the  time  within  which 
notice  of  the  dishonour  of  bills  must  be  given.  That  time 
I  have  always  understood  to  be,  the  departure  of  the  post 
on  the  day  following  that  in  which  the  party  receives 
intelligence  of  the  dishonour.  If,  instead  of  that  rule,  we 
arc  to  say  that  the  party  must  give  notice  by  the  next 
practicable  post,  we  should  raise,  in  many  cases,  difficult 
questions  of  fact,  and  should,  according  to  the  differeiit 
local  situations  of  parties,  give  them  more  or  less  facility  in 
complying  with  the  rule.  But  no  dispute  can  arise  from 
adopting  the  rule  which  I  have  stated  "(s). 

ri4."i  ;    1+  li.  11.   'i2'J  ;   (ri>l/7.sm!th  when   a   bill  is   dishonoured  by 

V.  Jiland,   Chit.    10th   ed.   319  ;  non-acceptance,   see  Code,  s.  Jii 

Baj'ley,  6th  od.  27G ;  Bancrofi  v.  (1),  and  a  bill  or  note  by  non- 

IhiU,  Holt's  N.  P.  C.  47(;.'  payment,  sect.  47  (1). 

Oil)  jU  hit    V.    Edmvnison,     2  (j)  Code,  s.  49  (12)b  ;  Tf7?//Vi'w.s 

Exoh.  719.  V,  iSiiiitli,2  B.  &  Aid.  496  ;  21  E.  K. 

(,(■)  Ifuiixrf/ii       \-.      Cuwne,      2  373.       In    (f/tidirrll    v.    Tiinirr, 

M.  &  W.  348.  supra,  Martin,  B.,  was  of  opinion 

(?/)  Code.s. 49(12)  ;Z>fl';7««/(v'/v  that  next  day  meant  next  day 

V.  ^cirJtrr,  6  East,  3  ;  2  Smith,  after    holder,    having   exercised 

195  ;  (ritidwdl  v.  Tiinicr,  L.  K.,  reasonable  diligence,    was   in   a 

6  Ex.  59  ;  39  L.  J.   31.     As   to  position  to  give  notice. 
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In  the  same 
place. 


If  the  post  dofes  not  go  out  on  the  next  day,  notice  need 
not  be  posted  till  the  day  after,  or  till  the  next  post-day. 
Thus,  where  the  plaintiff  receired  intelligence  of  the  dis- 
honour on  Thursday  morning,  at  nine  o'clock,  though  the 
post  did  not  go  out  till  nine  o'clock  at  night,  and  no  bag 
was  made  up  on  the  Friday,  but  the  plaintiff  wrote  on 
Saturday,  Lord  Tenterden  said,  "It  suffices,  in  this  case, 
that  the  plaintiff  put  the  letter  into  the  post  on  Saturday ; 
for,  if  he  had  done  so  on  the  Friday,  it  would  not  have 
been  forwarded  till  the  Saturday  night,  and  it  is  immaterial 
whether  the  letter  lay  in  the  post-office  or  in  the  plaintiff's 
hands  till  the  Saturday  "  (a).  So,  if  the  post  goes  out  at  an 
unseasonable  hour  in  the  morning,  the  holder  is  not  bound 
to  get  up  and  write  by  the  second  post,  but  may  wait  for  the 
third.  Thus,  where  a  bill  was  dishonoured  on  Saturday  in  a 
place  where  the  postwent  out  at  half-past  nine  in  the  morning, 
it  was  held  that  it  was  sufficient  notice  of  dishonour  to  send 
a  letter  by  the  following  Tuesday  morning's  post  (h). 

So,  too,  in  the  absence  of  special  circumstances,  where 
both  the  parties  live  in  the  same  town,  or  where  they  live 
in  London  (c),  notice  must  be  given  in  time  to  be  received 
in  the  course  of  the  business  day  next  after  the  day  of  dis- 
honour {d).  And,  therefore,  though  a  letter  be  put  into  the 
post  in  London  on  the  day  after  the  dishonour,  it  will  not  be 
sufficient  notice,  unless  posted  in  time  to  be  delivered  the 
same  day.  Lord  Ellenborough  :  "  Where  the  parties  reside 
in  London,  each  party  should  have  a  day  to  give  notice. 
The  holder  of  a  bill  is  not,  omissis  omnibus  aJlis  negotiis, 
to  devote  himself  to  giving  notice  of  its  dishonour.  If  you 
limit  a  man  to  a  fractional  part  of  a  day,  it  will  come  to  a 
question  how  swiftly  the  notice  can  be  conveyed, — a  man 
and  horse  must  be  employed,  and  you  will  have  a  race 
against  time.     But  here  a  day  has  been  lost.     The  plaintiff 


(«)  Gcill  V.  Jeyemy,  Moo.  k.  M. 
61. 

(h)  Ilawlies  v.  Salter,  4  Bing. 
715  ;  1  Moo.  &  P.  750  ;  29  K.  E. 
708  ;  Sray  v.  Buclwen,  5  M.  & 
Sel.  68  ;  17  R.  R.  277  ;  WrhiU 
V.  Skawcross,  2  B.  &  Aid.  501,  n. 

(c)  I  am  not  aware  tliat 
the  precise  extent  of  the  word 
London,  as  here  used,  has  been 
defined  by  any  decision,  nor  that 
it  has  been  held  incumbent  on  a, 
.person  giving  notice  ol:  dishonour 
to  treat  all  persons  living  within 
the  limits  of  what  was  formerly 


the  f-wopenny  post,  as  living  in 
the  same  place. 

{d)  Code  s.  49  (12)  a  ;  Sniff  v. 
Lifford,  9  East,  347  ;  1  Camp. 
2+6  ;  Smith  v.  Mullctt,  2  Camp. 
208  ;  11  R.  E.  694  ;  Mnrxh  v. 
Maxwell,  2  Camp.  210,  n. ;  11 R.  E. 
696,  n.  ;  Jameson  v.  Swinton,  2 
Camp.  374  ;  2  Taunt.  224:  Hilton 
V.  Fairclotigh,  2  Camp.  633  ;  12 
R.  R.  l&&:IIaynes  v.  BirJis,  3  IJos. 
&  Pull.  .599  ;  'Williams  v.  Smith, 
2  B.  &  Aid.  500  ;  21  R.  E.  373  ; 
Fowlei'  V.  Ilcndon,  4  Tyrw.  1002. 
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had  notice   himself  on  the  Monday,  put  in  the  letter  on 

Tuesday  afternoon,  and  the  defendant  does  not  receive    

notice  till  the  Wednesday.  If  a  party  has  an  entire  day,  he 
must  send  off  his  letter  conveying  the  notice  within  post- 
time  of  that  day.  The  plaintiff  only  wrote  the  letter  to 
the  defendant  on  the  Tuesday.  It  might  as  well  have 
continued  in  his  writing-desk  on  the  Tuesday  night,  as  lie 
at  the  post-ofiice  (e).  A  person  who  puts  the  letter  into  the 
post  on  the  day  when  it  ought  to  be  received,  must  show 
affirmatively  that  it  was  posted  in  time  to  be  received  on 
that  day(/).  The  post-mark  is  not  conclusive  evidence  of 
the  time  when  a  letter  is  posted  "  (//). 

When  a  party  receives  due  notice  of  dishonour,  he  has  When  a  party, 
the  like  time  allowed  for  giving  notice  to  the  antecedent  receiving 

It  has  been  doubted  (?)  whether,  seeing  that  the  acceptor  Maybe  given 
of  an  inland  bill  has,  in  the  case  of  other  debts,  the  whole  oi^  the  day  of 
of  the  day  on  which  the  bill  falls  due  to  pay  it,  notice  of  <l'«'i°"°"''- 
non-payment  can  be  given  till  the  day  after.     But  it  is  now 
settled  that  notice  may  be  given,  at  any  time  after  demand 
on  the  day  the  bill   becomes  due.      "  The  other  party," 
observes  Lord  Ellenborough,   "  cannot  complain  of   the 
extraordinary  diligence  used  to  give  him  information  "  (/;■). 

Notice  of  dishonour  may  be  given  on  the  same  day, 
though  there  be  no  actual  refusal,  if  the  house  where  the 
bill  is  payable  be  shut  up  and  no  one  be  there  {I). 

AVhere  a  bill  when  dishonoured  is  in  the  hands  of  an  When,  if  bill 
agent,  as  a  banker  for  instance,  he  may  either  give  notice  is  deposited 
to  the  parties  himself,  or  to  his  principal ;  in  the  latter  case  ^'*''^  banlcer, 
he  is  considered  as  a  holder,  and  has  the  usual  time  to  give  agent.  ^ 
notice  to  his  principal,  and  the  principal  the  like  for  giving 
notice  to    the    antecedent    parties  (m).     Upon  the  same 
principle,  where  the  holder  of  a  bill  employed  an  attorney  to 
give  notice  to  an  indorser,  and  the  attorney  wrote  to  another 


(fl)  Smith  v.  3[ullett,  2  Camp. 
208  ;  11  R.  B.  694. 

(/)  Fowler  v.  Ilendon,  4  Tyrw. 
1002. 

07)  Stocheii  V.  Collm,  7  M.  &  W. 
51.5  ;  9  C.  &  P.  653. 

(A)  Code,  s.  49  (14)  ;  Geill  v. 
Jeremy,  Moo.  &  M.  68. 

(0  Ze/ileij  V.  Mills,  4  T.  K. 
170  ;  2  E.  E.  350. 

(70  Code,  s.  49  (12)  ;  Burh-idge 
V.  Manners,  3  Camp.  193  ;  13  R.  K. 


780  ;  Ex  parte  MuUne,  19  Ves. 
216  ;  Ifumey.  Peplne,  8  East,  169; 
9  E.  E.  399  ;  Jline  v.  AUeUj,  4 
B.  &  Ad.  624  ;  1  N.  &  M.  433  ;  38 
E.  E.  330. 

(Z)  /Hnr  V.  Allehj,  4  B.  &  Ad. 
624  ;  1  N.  &  M.  433  ;  38  E.  R.  330. 

(m)  Code,  s.  49  (13)  ;  Bobson  v. 
Bennett,  2  Taunt.  388  ;  11  R.  R. 
614;  Langdale  v.  Trimvier,  15 
East,  291  ;  Bray  v.  Iladwen,  5 
M.  &  Sel.  68  ;  17  R.  R.  277. 
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professional  man,  requesting  him  to  ascertain  the  indorser's 
residence,  and  received  an  answer  to  his  letter,  conveying- 
the  desired  information,  on  the  16th  of  the  month,  which 
information  he  communicated  to  his  principal  on  the  17th, 
and  on  the  18th  forwarded  the  letter  containing  the  notice 
of  dishonour,  it  was  held  sufficient.  "If,"  says  Lord 
Tenterden,  '•'  the  notice  had  been  sent  to  the  principal,  he 
would  have  been  bound  to  give  notice  on  the  next  day,  but 
it  having  been  sent  to  the  agent,  he  was  not  bound  to  give 
'notice  on  the  following  day.  A  banker  who  holds  a  bill 
for  a  customer  is  not  bound  to  give  notice  of  dishonour  on 
the  day  on  wliich  the  bill  is  dishonoured.  He  has  another 
day,  and,  upon  the  same  principle,  I  think  the  attorney  in 
this  case  was  entitled,  by  law,  to  be  allowed  a  day  to 
consult  his  client "  (n). 


Notice 
through 
branch  banks. 


Sundays,  holi- 
(laj's,  and 
baut  holidays, 
how  reclconcd. 


Where  a  bill  passes  through  several  branch  banks  of  the 
same  establishment,  each  branch  may  be  considered  as  a 
distinct  holder  entitled  to  receive  and  transmit  notice  as- 
such  (o). 

Sunday,  Christmas  Day,  Good  Friday,  bank  holidays,  a 
public  thanksgiving  or  fast  day,  or  any  festival  on  which  a 
man  is  forbidden  by  his  religion  to  transact  any  secular 
affairs  (for  the  law  merchant  respects  the  religion  of  different 
people),  are  not  to  be  reckoned,  in  computing  the  time  within 
which  notice  of  dishonour  should  be  given  {p).  If  a  mau 
receive  a  letter  containing  notice  of  dishonour  on  such  a 
day,  he  is  not  bound  to  open  it,  and  will  be  considered  as 
having  received  notice  on  the  next  day. 


Burden  of  It  lies  on  the  plaintiff  to  show  that  notice  was  given  in 

proof.  due  time  and  before  action  brought.     In  an  action  by  the 

indorsee  against  an  indorser  of  a  bill  of  exchange,  a  witness 


(«)  Firth  V.  Thnish,  8  B.  &  C. 
387;  2Man.&:Ey.  359;  Dans.&L. 
151  ;  32  E.  R.  421.  See,  however, 
In  re  Leeds  Banliing  Company,  1 
Law  Eep.,  Eq.  1  ;  35  L.  J., 
Ch.  33.  But  in  this  case  the 
prior  decisions  were  not  brought 
under  the  notice  of  the  Vlco- 
Chancellor. 

(«)  Corlett  V.  Jones,  Exch. 
1842;  Clode  v.  Bayley,  12 
M.  &  W.  51.  And  so  held, 
although  the  bill  may  have  passed 
by    delivery    without     indorse- 


ment. Ibid.  See  further  as  tO' 
branch  banks.  Woodland  v.  Fear, 
7  B.  &  B.  519  ;  Prince  v.  Oriental 
Sanlt,  [1878]  3  Ap.  Ca.  385. 

ip)  Code,  s.  92  ;  39  &  40  Geo.  8. 
c.  42  ;  7  &  8  Geo.  4,  c.  15  ;  Lindo 
V.  Umworth,  2  Gamp.  602  ;  12^ 
R.  R.  750;  Tassdl  v.  Lewis,  1 
Ld.  Eaym.  743.  See  p.  213,  and 
34  Yict.  e.  17,  s.  2,  Appendix.  A- 
religious  difficulty  would  prob- 
ably be  a  "special circumstance" 
under  Code,  s.  49  (12). 
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stated  that,  either  two  or  three  days  after  the  dishonour  of 
the  bill,  notice  was  given  by  letter  to  the  defendant ;  notice 
in  two  days  being  in  time,  but  notice  on  the  third  too  late. 
Lord  EUenborough  :  "  The  witness  says  two  or  three  days, 
but  the  third  day  would  be  too  late.  It  lies  upon  you  to 
show  that  notice  was  given  in  due  time,  and  I  cannot  go 
upon  probable  evidence  without  positive  proof  of  the  fact. 
Nor  can  I  infer  due  notice  from  the  non-production  of  the 
letter  ;  the  only  consequence  is,  that  you  may  give  parol 
evidence  of  it.  The  onus  probandi  lies  upon  the  plaintiflf, 
and,  since  he  has  not  proved  due  notice,  he  must  be  non- 
suited "  (q).  So  it  lies  on  the  plaintiff  to  show  that  notice 
wasi  given  and  received  before  action  brought.  Therefore, 
where  the  notice  was  given  and  the  action  brought  on  the 
same  day,  the  plaintiff  was  non-suited,  because  he  did  not 
show  by  affirmative  evidence  that  the  notice  was  received 
before  the  writ  issued  (r). 

Each  indorser  has  the  like  time  to  transmit  notice. 

When  there  are  several  indorsers,  the  time  within  which 
each  is  entitled  to  notice  of  dishonour  depends  on  the 
parties  by  whom  and  to  whom  the  notice  is  given,  and 
will  therefoi-e  be  more  conveniently  discussed  after  we 
have  considered  the  parties  who  are  to  give  and  receive 
notices  (s). 
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Fifthly,  we  are  to  consider  by  whom  the  notice  ought  to 
be  given. 

Notice  of  dishonour  must  bo  given  by  or  on  behalf  of  the 
holder,  or  by  or  on  behalf  of  an  indorser  then  liable  on  the 
bill  or  note  (t). 

The  object  of  notice  is  twofold  :  first,  to  apprise  the  party 
to  whom  it  is  addressed  of  the  dishonour ;  and,  secondly,  to 
inform  him  that  the  holder,  or  party  giving  the  notice,  looks 
to  him  for  payment.  Hence  it  follows  that  notice  can  only 
be  given  by  some  party  to  the  instrument,  though  he  need 
not  be  the  actual  holder  of  the  bill  at  the-  time  (m),  but  that 
a  stranger  is  incompetent  to  give  it  («).  And  it  has  been 
held  by  Lord  Eldon,  that  notice  by  the  first  indorsee,  who 
had  not  himself  received  notice  from  the  second  indorsee. 


BY  WHOM 
NOTICE 
SHOULD   BE 
GIVEN. 


(§>)  Lawson  v.  Shenoood,  1 
Stark.  314. 

(r)  Castrique  v.  Bernaho,  14 
L.  J.,  Q.  B.  3  ;  6  Q.  B.  498. 

(«)  Code,  s.  49  (14). 

It)  Code,  s.  49  (1)  ;  TiTidal  v. 
Brown,  1  T.  R.  167 ;  1  R.  R.  171. 

(«i)  Cliapman     v.     Kcane,     :> 


Ad.  &  E.  193  ;  4  N.  &  M.  607  ; 
Han-isoii  v.  liuscoe,  15  L.  J., 
Exch.  110  ;  15  M.  &  W.  231  ; 
Zysaght  v.  Bryant,  19  L.  J., 
C.  P.  160  ;  9  C.  is.  46. 

(x)  StKwart     V.     Kennett,     2 
Camp.  177  :  11  R.  E.  690. 
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and  who  was  not,  therefore,  obliged  to  take  back  the  bill, 
was  insufficient  as  between  the  second  indorsee  and  the 
drawer  («/).  And  it  seems  clear,  that  even  a  party  to  the 
bill,  who  has  been  already  discharged  by  laches,  or  who 
could  not  in  any  event  sue,  is  incompetent  to  give  notice  (2). 
But  a  prior  indorser  who  has  himself  received  due  notice 
may  transmit  it  (a),  though  he  may  not  know  that  the  bill 
has  been  dishonoured  (J). 

Notice  by  the  holder  enures  in  favour  of  all  subsequent 
holders,  and  of  all  prior  indorsers  having  a  right  of  recourse 
against  the  party  receiving  it,  i.e.,  in  general  all  indorsers 
subsequent  to  that  party. 

Notice  by  an  indorser  entitled  to  give  it  {i.e.,  then  liable 
on  the  bill  or  note)  enures  for  the  benefit  of  the  holder  and 
all  indorsers  subsequent  to  the  party  receiving  it,  and  the 
same  seems  to  be  the  effect  of  a  waiver  of  notice. 

So  that  a  notice  by  the  last  indorsee  to  the  drawer  will 
operate  as  a  notice  from  each  indorser  to  the  drawer  ;  and 
if  the  payee  or  first  indorsee  has  duly  received  notice,  or 
has  not  been  discharged  by  laches,  a  notice  by  him  to  the 
drawer  will  be  equivalent  to  a  notice  from  each  indorser, 
and  from  the  holder  to  the  drawer  (c).  And  a  notice  from 
an  intermediate  party,  may,  in  pleading,  be  described  as  a 
notice  from  the  plaintiff  {d). 

There  are  two  Nisi  Priiis  cases  («)  to  be  found  in  the  books, 
in  which  Lord  Kenyon  and  Lord  Ellenborough  are  reported 
to  have  held  respectively,  that  notice  of  dishonour  from 
the  acceptor  himself  was  equivalent  to  notice  by  the  holder. 
But  it  is  conceived  that  in  those  cases  the  holder  must  have 
constituted  the  acceptor  his  agent  for  the  purpose  of  giving 
notice,  or  that  they  are  not  law,  being  at  variance  with 
the  general  principle  laid  down  in  Tindal  v.  Brown,  and 
recognized  in  a  variety  of  subsequent  cases  (/). 


(^)  Ex  parte  Barclay,  7  Ves. 
.597  ;  but  qu^re,  since  the  case  of 
Chapman  v.  Keane,  3  Ad.  &  E. 
193  ;  4  N.  &  M.  607,  unless  the 
party  giving  the  notice  had  been 
already  discharged  by  laches. 

(«)■  Harrison  v.  Ruscoe,  15 
L.  J.,  Bxch.  110;  15  M.  &  W. 
231.  See  post ;  and  see  Micrs  v. 
Brown,  11  M.  &  W.  372. 

(a)  Jameson  v.  Swinton,  2 
Camp.  373  ;  2  Taunt.  224  ;  Wilson 
v.  Swaiey,  1  Start.  34. 

(J)  Jemdngs  v.  Boberts,  24 
L.  J.,  Q.  B.  102  ;  4  E.  &  B.  615. 


(c)  Code,  s.  49  (3)  and  (J). 

((?)  JVewen  v.  Gill,  8  C.  &  P.  367. 

(c)  Shaw  V.  Croft,  Chit.  9th 
ed.  494 ;  Selw.  9th  ed.  332  ; 
Jtosher  V.  Kieran,  4  Camp.  87. 

(/)  See  Baher  v.  Birch,  3 
Camp.  107  ;  13  E.  R.  767  ;  PicUii 
V.  Graham,  1  C.  &  M.  725  ; 
3  Tyrw.  923  ;  38  R.  E.  738  ; 
Harrison  v.  Ruscoe,  15  L.  J., 
Exoh.  110;  15  M.  &  W.  231. 
The  case  of  Tindal  v.  Brown, 
however,  so  far  as  it  authorizes 
the  conclusion  that  the  party 
giving  notice  must  be  the  actual 
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Notice  of  dishonour  is  not  invalid  because  the  person     chaptek 

giving  it  did  not  Icnow  that  the  bill  had  been  dishonoured.    ^^- 

If  a  bill  is  dishonoured  in  fact,  and  the  party  to  it  unequi- 
vocally asserts  that  fact  in  a  notice  of  dishonour,  it  is 
sufficient  {g). 

Notice  of  dishonour  may  be  given  by  any  agent  who  holds  By  an  agent. 
the  bill  as  a  banker  or  attorney,  and  in  the  agent's  own 
name  {h).     And  it  has  been  held,  that  a  notice  given  by  a 
party  to  a  bill  in  the  name  of  an  indorser,  but  without  his 
authority,  is  good  («'). 

But  a  tradesman's  foreman  or  servant  is  not  necessarily 
such  an  agent  as  can  give  a  good  notice  (/c). 

A  creditor  who  holds  a  bill  as  a  collateral  security  is  By  a  pledgee. 
bound  to  present  and  give  notice  of  dishonour,  and  is  liable 
for  the  consequences  if  he  omit  to  do  so  (/). 


Sixthly,  to  whom  notice  is  to  be  given. 

The  drawer  and  each  indorser  are  entitled  to  notice. 
The  drawer  of  a  bill  payable  to  a  third  party  is  also  entitled 
to  notice.  The  drawee  or  acceptor  is  not  entitled,  nor  is 
the  maker- of  a  promissory  note  (m). 

It  is  the  safest  course  for  the  holder  to  give  notice  him- 
self to  all  the  parties  against  whom  he  may  wish  to  proceed 
within  the  time  within  which  he  is,  by  law,  required  to 
give  it  to  his  immediate  indorser  ;  for,  if  he  merely  give 
notice  to  his  immediate  indorser,  and  it  be  not  regularly 
transmitted  to  the  antecedent  parties,  they  are  discharged  : 
and,  even  if  it  be  so  transmitted,  the  evidence  required  to 
trace  the  notice  back  to  a  remote  party  is  more  voluminous, 
and  may  be  difficult  to  procure.  But  if,  where  there  are 
several  indorsements,  notice  of  the  dishonour  be  given  hj  the 
holder  to  his  immediate  indorser,  and  to  him  only,  but  an 
unbroken  chain  of  notices,  each  given  in  due  time,  hang 
regularly  from  indorsee  to  indorser,  back  to  a  distant 
indorser  or  to  the  drawer,  the  latter  is  liable  either  to  his 
indorsee  or  to  the  holder.    Thus,  where  all  the  parties  lived 


TO  WHOM. 


liolder  is  now  overruled.  Chap- 
man V.  Keane,  3  Ad.  &  E.  193  ;  4 
N".  &  M.  607. 

(.9)  Jenniwjs  v.  Roievts,  i 
E.  &B.  615. 

(7t)  Woodtlwrpe  v.  Laives,  2 
M.  &  W.  109  ;  Howe  v.  Tipper, 
infra.  As  to  the  efEect  of  a  mis- 
description of   his  principal  by 


the  agent,  see  ante,  p.  229,  as  to 
the  fom^of  notice.   Code,  s.  49(2). 

(0  Rogerson  v.  Hare,  1  Jur.  1  ; 
Code,  s.  49  (2). 

(/■s)  East  v.  Smith,  16  L.  J., 
Q.  B.  292  ;  4  D.  &  L.  744. 

(0  PeaoocU  v.  Par  sell,  14  G.  B. 
N.  S.  728  ;  32  L.  J.,  C.  P.  2G6. 

(m)  Code,  s.  52  (3). 
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CHAPTER     in  London,  and  the  holder  on  the  day  of  dishonour  gave 

xv^ notice  to  the  fifth  indorser,  and  the  fifth  on  the  following 

day  to  the  fourth,  he,  on  the  day  after,  to  the  third,  the 
third  on  the  next  day  to  the  second,  and  the  second  on  the 
following  day  to  the  first,  it  was  held  in  an  action  by  the 
second  against  the  first  indorser,  that  due  notice  had  been 
given  (w).  And  it  would  also  have  been  sufficient  in  an 
action,  by  the  holder  at  the  time  of  dishonour,  against  the 
fifth  indorser,  and  in  an  action  by  the  fifth  indorser  against 
the  first  (o).  But,  if  there  be  any  laches  in  the  circulation 
of  the  notice  back  through  the  several  parties,  even  though 
the  neglect  of  one  be  compensated  by  the  extraordinary 
diligence  of  another,  laches  once  committed  discharges  all 
the  antecedent  parties,  and  subsequent  notices  are  invalid, 
for  they  are  given  by  parties  who  are  no  longer  liable  on  the . 
bill  (_?;).  "  It  is  not  enough  that  the  drawer  or  indorser 
receives  notice  in  as  many  days  as  there  are  subsequent 
indoi'sers,  unless  it  is  shown  that  each  indorsee  gave  notice 
within  a  day  after  receiving  it;  as  if  any  has  been  beyond 
the  day,  the  drawer  and  prior  indorsers  are  discharged"  (q). 
Nor  can  a  party,  in  such  a  case,  by  waiving  his  own  dis- 
charge, waive  the  discharge  of  antecedent  parties.  Defen- 
dant was  the  eighth,  plaintiff  the  eleventh,  indorser  of  a 
bill.  The  instrument  passed  through  several  subsequent 
hands,  was  dishonoured  at  maturity,  and  returned  to  the 
immediate  indorsee  of  the  plaintiff.  It  remained  in  his 
hands  three  days,  and  then  the  plaintiff  paid  it,  and  gave 
notice  to  the  defendant,  who  received  the  notice  in  a  shorter 
interval  from  the  day  of  dishonour  than  would  have  elapsed 
had  each  party  through  whose  hands  the  bill  was  returned 
taken  the  full  time  allowed  by  law  for  giving  notice.  Abbott, 
■C.J. :  "  In  this  case  the  plaintiff  was  clearly  discharged  by 
the  laches  of  the  holder.  Then  can  he,  by  paying  the  bill, 
place  the  prior  indorsers  in  a  worse  situation  than  that  in 
which  they  would  otherwise  have  been  ?  I  think  he  cannot 
do  so,  and  that  in  paying  this  bill  he  has  paid  it  in  his  own 
wrong,  and  cannot  be  allowed  to  recover  upon  it  against  the 
defendant "  (r). 

(m)  Smoe  y.  Tipper,  13  C.  B.  L.  J.,  Exch.  110  ;    15  M.  &  W. 

249  ;  Hilton  v.  Shepherd,  6  East,  234. 
14.  Of)  Per     Lord    Ellenborough, 

(o)  Smith  T.  Mullett,  2  Camp.  in  Marsh  v.  Maxwell,  2  Camp. 

208  ;    11    E.  R.   694  ;    Marsh  v.  210,  n.  ;  11  E.  R.  696,  n. ;  SmUh 

Maxwell,  2  Camp.  210  ;  11  E.  R.  v.  Mullett,  2  Camp.  208  ;  11  R.  R. 

096,  n. ;    Jameson    v.    Swinton,  694.     See  Howe    v.    Tipper,    13 

2    Camp.   373  ;    2    Taunt.   224  ;  C.  B.  249. 
Wilson  V.  Swabey,  1  Stark.  34.  (?•)  Turnery. Leach, i'&.icAXA. 

Cp)  Harrison   v.    Buscoe,    15  451  ;  23  E.  R.  344. 
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As  notice  may  be  given  by  leaving  it  at  the  counting-     CHAPTER 
liouse,  so  notice  to  an  agent  for  the  general  conduct  of         ■^^- 
business  is  sufficient  notice  to  the  principal  (s).    But  notice  xo  an  agent 
to  a  man's  attorney  or  solicitor  is   not   sufficient  {i).      A  or  attorney. 
verbal  message  left  at  the  drawer's  house  with  his  wife  has 
been  held  sufficient.      "A  person,  not  a  merchant,"  says 
Bolland,  B.,  "  who  draws  a  bill  of  exchange,  undertakes  to 
have  some  one  at  his  house  to  answer  any  application  that 
may  be  made  respecting  it  when  it  becomes  due ''  (ii). 

If  the  drawer  or  indorser  of  a  bill  become  bankrupt,  notice  To  a  bank- 
must  nevertheless  be  given  either  to  him  or  his  trustee  if  i'"P*- 
one  be  appointed  (x).  Where  a  bankrupt  had  absconded, 
and  no  trustee  had  been  appointed,  notice  was  held  sufficient 
if  given  to  the  petitioning  creditor  and  to  a  messenger  in 
jiossession  ;  but  now,  in  such  a  case,  notice,  if  after  reason- 
able diligence  it  was  found  it  could  not  be  given,  would 
probably  be  dispensed  with,  or  the  delay  excused  (y). 

If  the  drawer  or  indorser  be  dead  to  the  knowledge  of  When  the 
the  party  seeking  to  give  notice,  it  should  be  given  to  the  party  is  dead, 
personal  representative  if  there  be  one,  and  with  reasonable 
diligence  he  can  be  found  (z). 

Whether  the  acceptance  of  a  bill  be  general  or  qualified,   Need  not  be 
it  is  not  necessary  to  give  the  acceptor,  or  the  maker  of  a  fg^gp(.*°.  ^^ 
note,  notice  of  dishonour,  nor  to  protest  the  bill.     "  Bills  maker, 
of  exchange,"  says  Abbott,  C.  J.,  "  of  late  years  have  been 
made  payable  by  the  acceptor,  either  at  the  houses  of  his 
friends  or  agents,  they  being  expressly  named  in  the  accept- 
ance, or  at  banking  houses,  or  at  houses  merely  described  by 
their  number  in  a  certain  street.    It  is  most  convenient  that 
the  same  rule  should  be  laid  down  as  applicable  to  all  these 
cases.     The  most  plain  and  simple  rule  to  lay  down  is  this  : 
that  the  effect  of  an  acceptance  in  any  of  these  forms,  is  a 


is)  Crime  v.  Smith,  1  M.  &  Sel. 
5i5  ;  li  E.  B.  529  ;  Code,  s.  49  (8). 

(f)  Ibid.  Nor  to  a  referee  in 
case  of  need.  In  re  Lsiids  Bank, 
35  L.  J.,  Chan.  33. 

(?/;)  Ilousego  v.  Cowne,  2  M.  &  W. 
348. 

(jx)  Code,  s.  49  (10)  :  E.c  pia-te 
Bakei;  L.  R.,  4  Ch.  D.  795  ;  E-r 
parte  Molhte,  19  Ves.  216  ;  Rhode 
V.  Proctor,  4  B.  &  C.  517;  6 
D.  &  Ry.  610  ;  28  R.  R.  369  ;  Ej: 
parte  Johnson,  'A  Deac.  &  Chitty, 
433  :  1  Mont.  &   Ayr.  622  ;    Ex 

B.B.E. 


ixirte  Chappell,  3  M.  &  Ayr.  490  ; 
3  Dea.  298. 

Cy)  Code,  s.  50  (2)  a.  So  in 
Scotland  notice  must  have  been 
given  to  the  party  who  represents 
the  estate.     Thomp.  535. 

(-)  Code,  s.  49  (9).  So  decided 
in  America.  And  if  there  be  no 
personal  representatives,  a  notice 
sent  to  the  residence  of  the 
deceased  party's  family  is  suffi- 
cient. Mcrcha  nts'  Banh  v.  Birch, 
17  Johnson,  R.  25 ;  Bayley, 
American  edition,  418. 
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To  parties 
jointly  liable. 


To  a  trans- 
feror not  in- 
dorsing. 


substitution  of  the  house,  banker,  or  other  person  therein 
mentioned,  for  the  house  or  residence  of  the  acceptor,  and, 
consequently,  that  the  presentment  at  the  house,  or  to  the 
party  named  in  the  acceptance,  is  equivalent  to  presentment 
at  the  house  of  the  acceptor.  This  rule  will,  I  think,  be 
equally  applicable  to  the  case  of  every  acceptance,  and  will 
be  convenient  and  aidvantageous  to  the  public  "  (a).  A 
fortiori,  it  is  unnecessary  to  have  given  the  acceptor  such  a 
notice  in  any  action  against  the  drawer  {h). 

Where  two  or  more  parties  are  jointly  liable  on  a  bill  or 
note,  as  drawers  or  indorsers,  notice  must  be  given  to  each, 
unless  they  be  partners,  or  one  have  authority  to  receive 
notice  for  all  (c). 

If  a  man,  not  a  party  to  a  bill,  assign  without  indorsement, 
he  is  not  entitled  to  notice  of  dishonour  {d). 

And,  as  a  general  rule,  a  man  transferring  by  delivery 
without  indorsement  a  bill  or  note  payable  to  bearer  is  not 
entitled  to  notice. 

We  have  already  seen  (e),  that  a  transferor  by  mere 
delivery  of  a  negotiable  instrument,  made  or  become  pay- 
able to  bearer,  is  not  in  general  liable,  either  on  the 
instrument  or  on  the  consideration.  He,  therefore  (unless 
in  some  excepted  cases),  requires  no  notice  of  dishonour. 

But  we  have  also  seen,  that  if  the  bill  or  note  payable  to 
bearer  were  delivered  on  account  of  a  pre-existing  d«bt  that 
delivery  is  not,  prima  facie,'  a  sale  of  the  bill  or  note.  On 
dishonour,  therefore,  of  the  bill  or  note,  the  liability  of  the 
transferor  for  the  original  debt  revives.  But  in  such  a  case 
the  transferee  will  have  made  the  bill  or  note  his  own,  unless 
he  have  given  due  notice  of  dishonour. 


(a)  Code,  ss.  52  (3)  and  89  ; 
Treaclier  v.  Hiwton,  4  B.  &  Aid. 
413  ;  23  R.  R.  325  ;  Smith  v. 
Thatcher,  4  B.  &  Aid.  200  ;  Pearse 
V.  PemieTthy,  3  Camp.  261. 

(J)  Edwards  v.  Dich,  4  B.  & 
AM.  212  ;  23  K.  K.  255. 

(o)  Code,  s.  49  (11)  ;  Partner- 
ship Act  (1890),  s.  16  ;  Pmihouse 
V.  Parher,  1  Camp.  83 ;  10  It.  R. 
637 ;  Blgnold  v.  Waterhouse,  1 
M.  &  Sel.  259.  But  it  is  con- 
ceived that  notice  to  a  private 
member  of  a  joint  stoct  banking 
company  would  not  suffice.  See 
Powles  V.  Paife,  3  C.  B.  16  ;  In 
re  Careio.  31  Beav.  39. 


Mr.  Justice  Story  doubts 
whether,  in  the  case  of  joint 
parties  not  partners,  notice  to 
one  only  would  bind  even  him. 
Story  on  Promissory  Notes,  p.  36. 
And  such  seems  to  be  the  efiect 
of  Code,  s.  49  (11). 

(d)  Van  Wart  v.  Woolley,  3. 
B.  &  C.  439;  5  D.  &  R.  374; 
M.  &  M.  520  ;  Swinyanly.  Boiues, 
5M.&Sel.62;  17R.  R.274.  But 
a  notice  has  been  held  to  be  in 
time,  although  an  allowance  be 
made  for  its  transmission  through 
a  party  not  indorsing.  See  Clode 
y.  Baylcy,  12  M.  &  W.  51. 
(ji)  Ante,  Chapter  on  Tkansfbr. 
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And  we  have  further  seen,  that  as  there  may  be  an 
express  contract  that  the  instrument  shall  not  amount  to 
payment,  if  dishonoured,  so  there  are  many  circumstances 
from  -which,  a  jury  may  infer  that  the  intention  and  under- 
stood contract  of  the  parties  was,  that  the  instrument  was 
not  to  be  payment,  if  dishonoured  (/). 

It  is  conceived  that  in  all  cases  where,  in  consequence  of 
the  dishonour  of  bills  or  notes,  made  or  become  payable  to 
bearer,  a  remedy  arises  on  the  consideration,  the  transferor 
is  entitled  to  notice  of  dishonour  {g). 


CHAPTER 
XV. 


A  man  merely  guaranteeing:  the  payment  of  a  bill,  but  When  to  a 
not  a  party  to  it,  is  not  discharged  by  the  neo;lect  of  the  guarantor. 
holder  to  give  him  notice  of  dishonour  unless  he  has  been 
actually  prejudiced  by  such  neglect  {h). 

And  though  a  man  indorse  a  bill,  yet  if  he  also  give  a  To  an  indorser 
bond  conditioned  for  its  payment,  absence  of  due  notice  of  giving  a  bond. 
dishonour  is  no  plea  to  an  actiou  on  the  bond  (/). 


(/)  "  If  a  person,"  says  Abbott, 
C.  J.,  "  deliver  a  bill  to  another, 
without  indorsing  his  own  name 
upon  it,  he  does  not  subject  him- 
self to  the  obligations  of  the  law 
merchant ;  he  cannot  be  sued  on 
the  bill,  either  by  the  person  to 
whom  he  delivers  it,  or  by  any 
other.  And,  as  he  does  not  sub- 
ject himself  to  the  obligations, 
we  think  he  is  not  entitled  to 
the  advantages.  If  the  holder 
of  a  bill  seU  it  without  his  own 
indorsement,,  he  is,  generally 
speaking,  liable  to  no  action  in 
respect  of  the  bill.  If  he  deliver 
it  without  his  indorsement  upon 
any  other  consideration,  ante- 
cedent or  concomitant,  the  nature 
of  the  transaction  and  all  circum- 
stances regarding  the  bill  must 
be  inquired  into  in  order  to 
ascertain  whether  he  is  subject 
to  any  responsibility.  If  the  bill 
be  delivered,  and  received  as  an 
absolute  discharge,  he  will  not 
be  liable ;  if  otherwise,  he  may 
be.  The  mere  fact  of  receiving 
such  a  bill  does  not  show  it  was 
received  in  discharge."  Van 
Wart  V.  Woolley,  3  B.  &  C.  445. 

(<7)  There  is  great  confusion  in 


the  cases  on  this  subject,  but  the 
authorities  are  canvassed  in  the 
judgment  of  Mr.  Justice  Cole- 
.  ridge,  in  Tiirni'v  y.  Stones,  1 
Dowl.  &  L.  131.  That  learned 
judge  says,  "  I  think  the  obliga- 
tion on  the  holder  is  to  give 
notice  promptly  to  the  party 
from  whom  he  receives  the 
note."  And  see  SmUh  v.  Mercer, 
L.  K.,  3  Ex.  51  ;  37  L.  J.,  Ex. 
24. 

(Ji)  Wurrlnqton  v.  Furior,  8 
Bast,  242  ;  6  Esp.  89  ;  PhiliiM  v. 
Astling,  2  Taunt.  206;  11  E.  K. 
547  ;  Swlnyard  v.  Bowes,  5  M.  & 
S.  62 ;  Sollrow  v.  WilUns,  1 
B.  &  C.  10 ;  2  D.  &  Ry.  59  ; 
25  E.  E.  285  ;  Van  Wart  v. 
Woolley,  3  B.  &  C.  439  ;  5  Dowl. 
&  R.  374  ;  M.-&  M.  220  ;  Walton 
V.  Mascall,  13  M.  &  W.  72  ;  mtck- 
cocli  V.  Swrnplirey,  5  M.  &  Gr. 
559.  A  man  guaranteeing  the 
payment  of  a  bill,  where  the 
proved  local  custom  is  to  do  so 
instead  of  indorsing,  can  recover 
against  the  acceptor.  Ex  parte 
BisJiop,  L.  R.,  15  Chan.  D.  400, 
just  as  if  he  had  indorsed. 

(€)  Murray  v.  King,  5  B.  k 
Aid.  165. 
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CONSE- 
QUENCES OF 
NEGLECT. 


WHAT 

EXCUSES 

NOTICE. 

Delay. 


Waiver. 


Let  us  now  inquire,  seventhly,  what  are  the  consequences 
of  neglect  to  give  due  notice.  The  law  presumes  that,  if 
the  drawer  has  not  had  due  notice,  he  is  injured,  because, 
otherwise,  he  might  have  immediately  withdrawn  his  effects 
from  the  hands  of  the  drawee,  and  that,  if  the  indorser  has 
not  had  timely  notice,  the  remedy  against  the  parties  liable 
to  him  is  rendered  more  precarious.  The  consequence, 
therefore,  of  neglect  of  notice  is,  that  the  party  to  whom.it 
should  have  been  given  is  discharged  from  all  liability, 
whether  on  the  bill  or  on  the  consideration  ibr  which  the 
bill  was  paid  {Ic).  . 

The  old  doctrine  on  this  subject  was,  that  it  lay  on  the 
defendant  to  prove  tliat  he  had  been  injured  by  the  want 
of  notice  (T) ;  but  it  is  now  settled  that  the  want  of  notice 
is  a  complete  defence,  and  that  evidence  tending  to  show  the 
defendant  was  not  prejudiced  by  the  neglect  is  inadmissible, 
except  in  an  action  against  the  drawer  who  had  no  effects 
in  tlie  hands  of  the  drawee  {ni).  And  if  a  man  who  is 
discharged  for  want  of  notice,  nevertheless  pays  the  bill,  he 
cannot  recover  against  prior  parties.  But  where  an  agent 
drew  a  bill  on  his  principal  for  goods  bought  by  the  agent 
for  the  principal,  and  the  bill  was  dishonoured,  of  which  the 
agent  had  no  notice,  but  the  agent,  being  afterwards  arrested 
on  the  bill,  paid  it,  and  sued  his  principal  on  the  contract  of 
indemnity,  which  the  law  implies  in  favour  of  the  agent  in 
such  cases  ;  it  was  held,  that  the  agent's  not  having  insisted 
on  the  absence  of  notice  as  a  defence  to  the  action  against 
himself,  did  not  preclude  him  from  recovering  the  amount 
of  the  bill  against  his  principal  (ii). 

But,  eighthly,  and  lastly,  there  are  cases  in  which  notice 
is  excused  or  waived,  or  delay  in  giving  it  is  exfcused. 

Delay  in  giving  notice  of  dishonour  is  excused  when  not 
attributable  to  tlie  neglect  or  misconduct  of  the  party  him- 
self;  but  it  must  be  given  as  soon  as  the  cause  of  delay 
ceases  to  operate  (o).  Delay  in  the  post-office,  as  we  have 
seen,  does  not  prejudice  the  sender. 

Notice  of  dishonour  may  be  dispensed  with  by  waiver 
express  or  implied  by  the  party  entitled  to  it,  either  before 


(Ji)  Bridges  v.  Berry,  3  Taunt. 
130  ;  12  E.  E.  618  ;  Code,  s.  48. 

(Z)  Mugadara  v.  Holt,  1  Show. 
317;  12  Mod.  15. 

(m)  Be  inis  v.  Miirrice,  3  Esp. 
158 ;  mil  v.  map.  V>.  k  R.,  N. 
P.  C.  59  ;   25  E.  K.  791  ;  Code, 


s.  50  (2),  0.  4. 

(«)  Jiiintley 
0.   &    M.   467 
E.  E.  663. 
.(o)  Code,  s. 


V.   Sanderson,   1 
3  Tyr.  469  ;  38 

lO  (1)  ;   and  see 


Studdg  V.  Be^My,  60  L.  T.  647. 
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or  after  the  time  for  giving  it.     Thus,  where  the  drawer     CHAPTEE 
seated  to  the  holder  a  few  days  before  the  bill  bet-ame  due  ^^ - 

that  he  would  call  and  see  if  the  bill  had  been  paid  by  the 
acceptor,  it  was  held  that  he  had  dispensed  with  notice  (/?). 

^otito  of  dishonour  is  dispensed  with  where,  after  the   If  impossible. 
exercise  of  reasonatile  diligence,  it  cannot  be  given  to  or 
does  not  reach  the  drawer  or  indorser. 

It  is  also  dispensed  with  as  regards  the  drawer  in  the  As  regards 
following  cases  : —  the  drawer. 

Where  drawer  and  drawee  are  the  same  person  :  or 

Where  the  drawee  is  a  fictitious  person,  or  oue  incapable 
of  contracting  on  a  bill  or  note  (in  any  of  which  cases  the 
holder  may  treat  the  drawer  as  maker  of  a  note,  and  therefore 
hot  entitled  to  notice,  Code,  s.  5  (2)  )  : 

Where  the  drawer  is  the  person  to  whom  the  bill  is 
presented  for  payment :  this  af)parently  is  directed  to  cases 
where  the  drawer  is  the  party  accommodated  on  a  bill  to 
the  knowledge  of  the  holder  ;  but  it  may  perhaps  make 
presenting  a  bill  to  the  drawer  equivalent  to  formal  notice 
of  dishonour,  as  in  sect.  49  (0)  the  return  of  a  dishonoured 
bill  is  so  treated  distinctly  : 

Where  the  drawee  or  acceptor  is,  as  between  himself  and 
the  drawer,  under  no  obligation  to  accept  or  pay  : 

And,  finally,  where  the  drawer  lias  countermanded 
payment  {q). 

The  drawee  will  be  under  no  obligation  to  accept  or  pay.   Absence  of 
if  the  drawer  had  no  effects  at  any  time  during  the  currency  effects  in 
of  the  bills  in  the  hands  of  the  acceptor,  and  will  have  no  '^'""'""'^ 
remedy  against  the  acceptor  or  any  other  person  if  he  be 
obliged  to  pay  the  bill  ;  not  being  therefore  prejudiced  by 
want  of  notice,  the  drawer  cannot  set  that  up  as  a  defence  (r). 
But  this  decision,  substituting  knowledge  for  notice,  has 


drawee's 
hands. 


(_p)  Code,  s.  50  (2)  b. ;  Pliipson 
v.  Kelner,  4  Camp.  285  ;  1  Stark. 
116  ;  see  Burgh  t.  Letfge,  5  JI.  & 
W.  418:  and  Brett  ^.'LecHt,  13 
East,  214  :  but  ?e.e,  E.e paHe li'ig- 
Hold,  1  Deac.  728  ;  Murray  v. 
King,  5  B.  &  Aid.  165  ;  Siiward 
V.  Palmer,  2  Moore,  274  :  8  Taunt. 
277  ;  19  E.  E.  olo.  Waiver  of 
notice  seems  to  enure  for  and 
against  the  same  parties  as  notice 
itself,  Coulcher  v.  Toppin,  2 
T.  L.  E.  6.57. 

(_q)  Code,  s.  50  ;  Hill  v.  Heap, 
D.  &  E.,  N.  P.  C.  57  ;  25  E.  E.  791 ; 
Prideaux  v.  Collier,  2  Stark.  57  ; 


but  this  does  not  excuse  present- 
ment for  payment,  even  if  with 
the  holders  knowledge ;  Code, 
a.  46. 

(;■)  BiclterdiJie  v.  Bullman,  1 
T.  B.  40e  ;  1  E.  E.  242  ;  Lafitte  v. 
Slatter,  6  Bing.  623  ;  Carew  v. 
Bvehworth.  L.  E.,  4  Ex.  313; 
Wirth  V.  Auden,  L.  E.,  10  C.  P. 
689.  Absence  of  effects  will  ex- 
cuse presentment  for  payment  as 
against  the  drawer,  or  an  accom- 
modated indorser.  Code,  s.  46  (2) 
c  and  d.  Hence,  where  a  cheque 
is  dishonoured  for  want  of  funds, 
the  drawer  is  chargeable  without 
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CHAPTER     been  much  regretted.      "I   have  always  thought,"   says 
^^-  Abbott,  C.  J.,  "  that  it  would  have  been  better  never  to  have 

considered  knowledge  as  equivalent  to  notice  :  I  cannot 
consent  to  carry  the  law  one- step  further  "(s).  Therefore 
it  has  been  held,  that,  in  order  to  be  liable  without  notice, 
the  drawer  must  have  had  no  remedy  against  the  acceptor 
or  any  other  person.  Hence,  if  a  bill  be  drawn  for  the 
accommodation,  not  of  the  drawer,  but  of  the  acceptor, 
as  the  drawer  might  sue  the  acceptor  he  is  entitled  to 
notice  (t).  And  if  the  drawer  in  such  a  case  choose  to 
pay  without  notice,  he  cannot  sue  the  acceptor  for  motiet/ 
paid  to  his  use,  although  he  may  sue  on  the  bill  («).  And 
where  a  bill  was  drawn  for  the  accommodation  of  an 
indorsee,  and  neither  such  indorsee  nor  the  drawer  had  any 
effects  in  the  hands  of  the  acceptor,  it  was  held  that  a  sub- 
sequent indorsee,  in  order  to  recover  against  the  drawer^ 
was  bound  to  give  him  notice,  for  the  drawer  had  a  remedy 
over  against  his  immediate  indorsee  (x).  So,  it  is  no  excuse 
for  neglect  of  notice  to  an  indorse?-,  that  the  drawer  had  no 
effects  in  the  acceptor's  hands.  "  That  circumstance,"  says 
Lord  Kenyon,  "  will  not  avail  the  plaintiff, — the  rule 
•extends  only  to  actions  brought  against  the  drawer ;  the 
indorser  is  in  all  cases  entitled  to  notice,  for  he  has  no 
concern  with  the  accounts  between  the  drawer  and  the 
drawee"-  (y).  Nor  will  the  absence  of  effects  in  the  hands 
of  the  maker  of  a  promissory  note  be  any  excuse  for  want 

either  presentment  for  payment  Ex  parte  Heath,  2  Ves.  &B.2iO  ; 
or  notice  of  dishonour,  unless  he  2  Eose,  141. 
had  a  reasonable  expectation  And  the  indorser  is  entitled  to 
that  it  would  be  honoured.  In  notice,  although  the  bill  were 
America  a  cheque  dishonoured  drawn  and  accepted,  and  indorsed 
for  want  of  funds  may  be  treated  by  him  for  the  purpose  of  raising 
by  the  holder  as  a  nullity  or  funds  for  a  company  in  which  he 
a  fraud.  Byles  on  Bills,  6th  as  well  as  the  holder  was  a  share- 
American  edition,  pp.  37  and  4.50.  holder.     Maltass    v.    SiddU,    6 

(s)  Covy  V.  Seiitt,  3  B.  &  Aid.  G.  B.,  N.  S.  494. 
619;  Cartel-  v.  Flower,  16  M.  &  0/)   lBZ/««v.  Jac7is,reake,202  : 

W.  749.  .  Foker  v.  Parlier,  L.  R.,  2  G.  P.  B. 

(f)  E.C  parte  Heath,  2  Ves.  &  18.     But  if  the  indorser  have  had 

B.  240  ;   2  Rose,  141  ;    Cory   v.  funds  put  into  his  hands  by  the 

Scott,  .S  B.  &  Aid.  619;  Bayley,  drawer,  out  of  which  he  is  to  pay 

594,  5th  ed.  ;  Sleigh  v.  Sleigh,  19  the  bill,  notice  to  the  indorser  is 

L.  J.,  Exch.  345  ;  5  Exch.  514.  unnecessary.     Corney  v.  Mendcz 

(m)  Sleigh  v.  Sleigh,  19  L.  J.,  da  Costa,  1  Esp.  302;  Carter  v. 

Exch.  345  ;  5  Exch.' 514.  Flower,  16  M.  &  W.  751.     "Where 

(a)  NortonY.  Piehering,  8  B.  &  the  intention  of  the  parties  to  an 

G.  610  ;  3  Man.  &  R.  23  ;  Dans.  accommodation  bill  was  that  the 

&,  L.  210  ;  Cm-y  y.  Scott,  3  B.  &  last  indorser  should  meet  it,  the 

Aid.  619,  overruling  Walwyn  v.  previous i   indorsers    were    held 

Qiiijttin,  1  B.  &  P.  652  ;  and  see  entitled    to    notice.     Turner    v. 

Hroion  v.  Maffey,  15  East,  216  ;  Sanson,  L.  R.,  2  Q.  B.  D.  23. 
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of  notice  to  tlie  indorser,  at  ail  events  unless  tli3  indorser     chaptee 
be  the  person  wiio  is  to  pay,  and  who  lias  no  remedy  over  ^^- 

against  any  one  (z)  ;  nor  will  it  suffice  to  allege  that  he  has 
not  been  damnified  by  the  absence  of  notice.   An  intimation 
from  the  drawee  that  he  cannot  meet  the  bill,  but  that  tlie 
•drawer  must  take  it  up,  will  not  relieve  the  holder  from 
the  necessity  of  giving  the  drawer  notice  {a).     But  if  the 
acceptor  give  the  drawer  money  for  that  purpose,   such 
sum  is  recoverable   from   the   drawer  by  the  holder,    as 
money  paid  to  his  use  (J).     Though-  the  acceptor,  at  the 
time  of  dishonour,  have  no  effects  of  the  drawer  in  his 
hands,  yet,  if  he  ever  had    any  after  the  drawing  of  the 
bill,  or  if,  without  effects,  the  drawer  had  any  reasonable 
ground  for  expecting  that  the  bill  would  be  honoured,  he 
is  entitled  to  notice.     "  The  case  of  Biclcerdike  v.  BoUmaii," 
says  Lord  Ellenborough,  "went  upon  the  ground,  that  the 
drawer  had  no  effects  iu  the  hands  of  the  drawee  at  the 
time  of  the  hill  drawn,  and  the  other  cases  followed  on  the 
same  ground.      But  no  case  has  gone  the  length  of  extend- 
ing the  exemption  further  to  cases  where  the  drawee  had 
effects  of  the  drawer-  in  his  hands  at  the  time  of  the  bill 
drawn,  though  the  balance  might  vary  afterwards,  and  be 
turned  into  the  opposite  scale.      When  there  are  no  effects 
of  the  drawer  iu  the  hands  of  the  drawee  at  the  time  when 
the  bill  is  drawn,  the  drawer  must  know  that  he  is  drawing 
on  accommodation  ;  but,  if  he  have  effects  at  the  time,  it 
would  be   very  dangerous   and  inconvenient,   merely  on 
account  of  the  shifting  of  a  balance,  to  hold  notice  not  to 
be  necessary.     It  would  be  introducing  a  number  of  col- 
lateral issues  in  every  case  upon  a  bill   of  exchange,  to 
examine  how  the  account  stood  between  the  drawer  and 
the  drawee,  from  the  time  the  bill  was  drawn  down  to  the 
time  it   was   dishonoured "  (c).      Where  the  drawer  had 
goods  in  the   hands  of  drawees  to  the  amount  of  1,500/. 
but  owed  thein  10,000/.,  and  the  drawees  had  appropriated 
the  goods  to  the  satisfaction  of  the  debt,  it  was  held,  that 
notice  of  dishonour  to  the  drawer  was  still  essential.     Lord 
Ellenborough  observing — "If  a  man  draws  upon  a  house 
with  whom  he  has  no  account,  he  knows  that  the  bill  will 
not  be  accepted ;   he  can  suffer  no  injury  from  want  of 

(.-)  Oilier  V.  Floivei;\(i  M.  &  350;    2   Smith,    328;    Zeffffe   v. 

W.  751.  Thorpe,  12  East,  171  ;  Brown  v. 

(a)  StaU'js  Y.  0' Junes,  1  Esp.  J/affai/,    15    East,    21«  ;    Jlam- 

332.  mond  v.  Dufrene,  3  Camp.  145  ; 

(J)  Baiter  V.  Birch,  3  Gamp.  Thaclirny  v.  Blacltett,  3  Camp. 

107  ;  13  R.  E.  767.  164  ;  13  E.  E.  788. 

(^r)   Orr  V.  J/iiffhtnis,  7  East, 
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notice  of  its  dishonour  ;  and,  therefore,  lie  is  not  entitled 
to  such  notice.  Bnt  the  case  is  quite  otherwise  where  the 
drawer  has  a  fluctnatinf,^  balance  in  the  hands  of  the  drawee. 
There  notice  is  peculiarly  requisite.  Without  this,  how  can 
the  drawer  know  that  credit  has  been  refused  him,  and  that 
his  bill  has  been  dishonoured  ?  It  is  said  here,  that  the 
eifects  in  the  hands  of  the  drawees  were  all  appropriated  to 
discliaxge  their  own  debt ;  but  that  appropriation  should 
appear  by  writing  (d),  and  the  defendant  should  be  a  party 
to"it"(p). 

And,  in  general,  though  the  drawer  had  no  effects  in 
the  hands  of  the  drawee,  yet  if  he  had  any  reasonable 
expectation  that  the  bill  would  be  honoured,  he  has  been 
held  entitled  to  notice  of  dishonour,  as  if  he  have  consigned 
goods  to  the  drawee,  though,  in  ftict,  they  never  came  to 
hand,  or  have  accepted  bills  for  him  (/).  So  where  K., 
being  indebted  to  the  drawer,  represented  to  him  that  A. 
owed  him  money,  and  the  drawer  in  consequence  drew  a 
bill  on  A.,  which  A.  accepted,  but  did  not  pay,  it  was  held, 
that  the  drawer  was  entitled  to  notice -of  dishonour  ;  for  he 
had  reason  to  expect  either  that  E.  would  take  up  or  that 
the  acceptor  would  pay  the  bill,  and  might  by  want  of  notice 
be  induced  to  relax  in  his  endeavours  to  procure  payment 
of  the  debt, owing  by  E.  (g).  But  the  drawer  of  a  bill,  who 
has  no  effects  in  the  hands  of  the  drawee,  except  that  he  has 
supplied  him  with  goods  on  credit,  which  credit  does  not 
expire  till  long  after  the  bill  becomes  due,  is  not  entitled 
to  notice,  for  the  goods  are  not  such  as  can  jDroperly  be  set 


(cZ)  Quipre,  as  to  the  necessity 
of  a  writing. 

(e)  Blackhan  t.  Doren,  2 
Camp.  503;  11  E.  R.  779.  • 

(/)  Legge  y.  TJwrpe,  12  East, 
171  ;  Buclcer  t.  Hillier,  16  East, 
43  ;  3  Camp.  217  ;  14  R.  R.  278  ; 
Spooner  v.  Gardiner,  1  R.  &  M. 
84 ;  Walwyn  v.  St.  Qnintin.  1 
Bos.  &  Pul.  652  :  Ejc parte  Heath, 

2  Ves.  &  B.  240.  It  should  be 
noticed  that  the  Code  does  not 
in  a.  50  (2)  c  (4),  introduce  the 
phrase  which  appears  in  s.  46  (2) 
c  :  "  and  the  drawer  has  no  reason 
to  believe  that  the  bill  would  be 
paid,"  hence  these  cases  may  not 
be  of  the  same  authority  as  here- 
tofore.     In  RucJter  v.   Hillier, 

3  Camp.  217  ;  14  E.  E.  278  ; 
Lord   EUenborough    points    out 


the  distinction  between  ■■  vision- 
ary paper  "  and  drafts  when  the 
drawer  '■  has  a  solid  belief  "  that 
the  bill  would  be  honoured  ;  in 
the  former  case  he  cannot  be 
injured  by  want  of  notice, 
whereas  in  the  latter  he  may  not 
only  wish  to  withdraw  his  effects^ 
or  stop  further  consignments,  but 
also  have  to  make  arrangements, 
to  meet  the  bill. 

(«/)  Lafitte  V.  Slatter,  6  Bing. 
623  ;  4  M.  &  P.  457  ;  31  R.  E.  510. 
The  burthen  of  proving  that  the 
defendant  has  been  injured  by 
receiving  no  notice,  where  that 
is  alleged,  but  where  it  is  proved 
that  he  had  no  funds  in  the  bands 
of  the  acceptor,  lies  on  the  de- 
fendant. Fitcqeraldy.  Williams, 
6  Bing.  N.  C.  68  ;  8  Scott,  271. 
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against   the   drawing,   nor  can  there   be   any  reasonable     CHAPTER 
expectation  that  the  bill  will  be  paid  till  the  expiration  of         x^- 
tlie  credit  {h). 

If  the  drawer  of  a  bill  make  it  paj'able  at  his  own  house, 
this  is  evidence  to  go  to  the  jury  that  it  is  a  bill  drawn  for 
the  accommodation  of  the  drawer  himself,  of  the  dishonour 
of  which  it  is  not  necessary  to  apprise  Iiim.  "  I  cannot 
understand,"  says  Lord  Tenterden,  "  why  the  drawer 
should  witii  liis  own  hand  make  the  bill  payable  at  his 
own  house,  unless  he  was  to  provide  payment  of  it  when 
at  maturity" (/). 

Notice  of  dishonour  is  also  dispensed  with  as  regards  an    As  regards  an 
iudorser  in  the  following  cases  : —  indorser. 

Where  the  indorser  knew  at  the  time  that  the  drawee 
was  fictitious,  or  a  person  incapable  of  contracting  on  a 
bill  or  note  : 

Where  the  iudorser  was  the  party  accommodated  : 

And  where  the  indorser  is  the  party. to  whom  the  bill  is 
presented  for  payment  {k). 

Ignorance  of  a  party's  residence  will  excuse  neglect  to  Ignorance  of 
give  notice  of  dishonour,  so  long  as  that  iijnorance  con-  Party's  resi- 
tmues  Without  neglecting  to  use  the  ordmary  means  for 
acquiring  information.  "It  would  be  very  hard,"  observes 
Lord  EUenborough,  "when  the  holder  of  a  bill  does  not 
know  where  the  indorser  is  to  be  found,  if  he  lost  his 
remedy  by  not  communicating  immediate  notice  of  the  dis- 
honour of  the  bill,  and  I  think  the  law  lays  down  no  such 
ligid  rule.  The  holder  must  not  allow  himself  to  remain 
in  a  state  of  passive  and  contented  ignorance  ;  but,  if  he 


dence. 


(7()  Clundge  v.  Saltan,  1  M.  & 
Sel.  226  ;  16-R.  R.  440.  As  to  the 
form  of  the  allegation  in  pleading, 
see  Thomas  v.  Fentim,  16  L.  J., 
Q.  B.  362  ;  5  D.  &  L.  28. 

(/)  Sharp  T.  Sailer/,  9  B.  &  C. 
44  ;  4  M.  &  R.  4  ;  32  R.  R.  .567. 
Qucere,  whether  notice  of  dis- 
honour be  necessary,  where  the 
drawer  dies  before  maturity,  and 
an  indorser  is  sued  who  is  the 
drawer's  executor.  iSee  Cauiit 
V.  Tlwmpson,  18  L.  J.,  C.  P.  127  ; 
7  C.  B.  400. 

(It)  Code,  s.  50  (2)  d.  It  may 
be  noticed  that  this  section  differs 
slightly  from  sect.  50  (2)  c,  which 
relates  to  a  drawer.  Perhaps  the 
reason  may  be  this  ;   a  drawer 


can  hardly  draw  a  bill  payable  at 
his  own  house  without  leading 
people  to  infer  that  it  is  an 
accommodation  bill,  but  it  does 
not  follow  that  the  drawer  is  the 
party  accommodated,  it  may  well 
be  for  the  accommodation  of  the 
payee  the  iirst  indorser,  hence, 
perhaps,  the  variance  in  expres- 
sion. A  drawer  may  still,  as 
before,  draw  a  bill  payable  at 
his  own  house  or  address,  see 
Code,  s.  51  (6)  b.  Where  an 
indorser  is  the  party  accom- 
modated, notice  of  dishonour, 
though  excused  in  this  case,  must 
be  given  to  previous  indorsers. 
Twner  v.  Sanson,  L.  R.,  2  Q.  B. 
D.  23. 
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uses  reasonable  diligence  to  discover  the  residence  of  the 
indorser,  I  conceive  that  notice  given  as  soon  as  this  is  dis- 
covered, is  due  notice  of  the  dishonour  of  the  bill,  within 
the  usage  and  custom  of  merchants"  (Z).  Where  the 
holder,  in  order  to  discover  the  residence  of  the  indorser, 
had  merely  made  inquiries  at  a  certain  house  where  the 
hill  was  made  payable.  Lord  Ellenborough  said,  "  Ignpr- 
iince  of  the  indorser's  residence  may  excuse  tlie  want  of 
due  notice,  but  the  party  must  show  that  he  has  used 
reasonable  diligence  to  find  it  out.  Has  he  done  so  here  ? 
How  should  ic  be  expected  that  the  requisite  information 
should  have  been  obtained  where  the  bill  was  payable  ? 
Inquiries  might  have  been  made  of  the  other  persons 
whose  names  appeared  on  the  bill,  and  application  might 
have  been  made  to  persons  of  the  same  name  with  the 
defendant  whose  addresses  are  set  down  in  the  Direc- 
tory "  (ot).  Due  diligence  has,  however,  been  held  to  be  a 
question  of  fact  {ii).  .After  the  residence  of  the  party  is 
discovered,  the  holder  has  the  same  time  to  give  notice  as 
he  would  have  had  in  the  first  instance  (o). 

Nemo  ad  iinpossibile  tenetur ;  and,  therefore,  it  should 
seem,  on  general  principles,  that  the  death  or  dangerous 
illness  of  the  holder  or  his  agent,  or  other  accident  not 
attributable  to  the  holder's  negligence,  rendering  notice 
impossible,  may  excuse  it,  or  delay  in  giving  it  {p).  But, 
where  an  indorser  left  home  on  account  of  the  dangerous 
illness  of  his  wife,  at  a  distance,  and  a  letter  containing 


(V)  Bateman  v.  Joseph,  2  Camp. 
463  ;  12  East,  433  ;  11  K.  R.  443  ; 
Jirowiiing  v.  Aiiinear,  Gow,  81  ; 
Harrison  t.  Fitzhenry,  3  Esp. 
240  ;  Baldwin  v.  Sicliardson,  1 
B.  &  C.  24.5  ;  2  D.  &  R.  285  ; 
2.5  R.  R.  883.  In  this  last  case 
the  traveller  of  a  tradesman 
received  in  the  course  of  busi- 
ness a  promissory  note,  which 
was  afterwards  dishonoured. 
The  principal,  not  knowing  the 
address  of  the  next  preceding 
indorser,  wrote  to  his  traveller  to 
inquire  into  it,  and  several  days 
elapsed  before  he  received  an 
answer.  He  then  gave  notice, 
and  it  was  held  sufficient.  See 
Chapcott  V.  Cnrlewis,  2  Moo.  & 
Rob.  484. 

(«i)  Bevendge  v.  Biirgis,  3 
Camp.  262  ;  1.3  R.  R.  798. 

(»)  Bateman    v.     Joseph,    12 


East, 433;  2  Camp. 463;  IIR.R. 
443  ;  Hilton  v.  Shepherd,  6  East, 
14,  n. ;  Siggers  v.  Browne,  I'M. 
&  Rob.  520  ;  TTewitt  v.  Thompson, 

1  M.  &  Rob.  543.  In  these  two 
last  cases,  the  letters  containing 
notice  of  dishonour  had  mis- 
carried, and  the  jury  were 
directed  to  consider  whether  the 
generality  or  indistinctness  of  the 
description  which  the  defendant 
had  given  of  himself  in  the  bill 
had  led  the  plaintifE  into  error. 

(«)  Firth  V.  Thrush,  8  B.  &  0. 
387  ;  2  M.  &  R.  359  ;  Dans,  ic  L. 
151  ;  32  R.  R.  421  ;  Allen  v. 
Fdmund-wn,  17  L.  J.,  Excb.  291  ; 

2  Exch.  719  ;  Dixon  v.  Johnson, 
1  Jur.,  N.  S.  70. 

(^)  Poth.  144 ;  Pardessus  du 
Contrat  de  Change,  426  ;  Thomp- 
son, 483,  548  ;  Code,  s.  50  (2)  a. 
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notice  of  dishonour  of  a  bill  lay  unopened  at  his  shop 
•during  his  absence,  till  after  the  proper  time  for  giving 
his  indorser  notice,  Lord  EUenborougk  held  that  these 
circumstances  aiforded  no  excuse  for  the  delay  {q). 

Where  a  bill  is  drawn  by  several  persons  upon  one  of 
themselves,  since  the  acceptor  is  likewise  a  drawer,  notice 
of  dishonour  is  superfluous,  as  the  dishonour  must  be 'known 
to  one  of  them,  and  the  knowledge  of  one  is  the  knowledge 
of  all  (r). 

The  death,  bankruptcy  or  insolvency  of  the  drawee,  how- 
ever notorious,  constitute  no  excuse  for  neglect  of  notice  (s). 
Xor  an  agreement  or  understanding  between  the  parties, 
that  the  instrument  shall  not  be  payable  till  after  a  certain 
■event  (t). 

Notice  of  dishonour  need  not  be  given  if  the  bill  be  on 
an  insufficient  stamp  {u). 

Nor  to  the  indorser  of  a  promissory  note  not  negotiable  (ic)- 

The  necessity  of  giving  notice  of  dishonour  may  be 
waived  by  anticipatiou,  or  neglect  or  delay  in  giving  it, 
subsequently  to  the  omission,  and  such  waiver  may  be 
«xpress  or  implied.  A  subsequent  promise  to  payor  admis- 
sion of  liability  is  such  a  waiver.  "  A  promise  to  pay  may 
■operate  either  as  evidence  of  notice  of  dishonour,  or  as  a 
prior  dispensation,  or  as  a  subsequent  waiver  of  notice  "(y). 
And  a  payment  of  part,  or  an  acknowledgment  of  lia- 
bility (z),  though  after  action  brought  («),  will  be  evidence 
of  notice  (i). 


(if)  Tunirr  v.  ZmcJi,  1  B.  & 
Aid.  4.->l  ;  2:i  R.  R.  3U. 

((•)  Poi-thouxo  V.  Parltei;  1 
Oiirap.  82  ;  10  R.  R.  (!37.  But  iu 
oiise  of  fraud  a  differeut  nile 
would  prevail.  JUiiiihIi/y.  W/ifi'r- 
JwiisP,  1  M.  &  Sc'l.  25il.  And  it 
may  be  doubtful  how  far  this  rule 
would  hold  in  the  case  of  a  joint 
stock  compauy. 

(.v)  ItuKucU  V.  Lanijxtnffc.  3 
iDoug.  .")1-1  ;  Ksihiih'  V.  iSoiccrby, 
11  East,  lU  ;  10  R.  R.  410; 
Jioulther  v.  Shili!ix,  18  A'es.  21:11 
K.  R.  Ul  ;  but  sec  .S  Bro.  C.  0. 1. 

((*)  Five  V.  Jfiiwkhis,  8  Taunt. 
■92  ;  1   Moore,  28. 

(«)  Cuiiilii  V.  .Varriott,  1  B.  & 
Ad.  1)96  :  :i.^  R.  R.  IIG. 

(.r)  Plimh'i/  V.  U'lvNi'i/.  2 
Bin".  N.  t\  219 ;  2  Scott,  423 ; 


1  Hodges,  824. 

{//)  C.idc.  s.  oO  (2)  b  ;  Corlcvy 
V.  rolrille,  32  L.  J.,  C.  P.  210. 

(.-)  Vim  (I  li  ail  V.  Fiillei;  2  Stra. 
124H  :  Jtorfofd  v.  Wilmn,  1  Taunt. 

12  ;  Liiiiilie  v.  Itoiert/tuii,  7  East, 
231 ;  3  Smith,22."i  ;  Jiirtt  v.  Leretf, 

13  East,  213  ;  Wood  v.  Brown,  1 
Stark.  217  ;  iropci  v.  Alilcr.  « 
East,  16,  n.  ;  Deniiix  v.  Miiniri\ 
3  Esp.  ir)8  ;  Rogersy.  Stcphi-ns,  2 
T.  K.  713  :  1  K.  B.  CO.")  ;  Ducui 
V.  KUiotf.  a  C.  &  P.  437  ;  Munii't- 
.1011  V.  Ait  hen,  3  C.  &  P.  338; 
Dans.  &  L.  1;'J7  ;  L"caan  v. 
KirhmiiH,  6  Jur.,  N.  S.  17. 

(«)  Ilopleij  V.  DiifrexH",  !.">  East, 
27.'i  :  13  R.  R.  4fi3'. 

(i)  Jiany  of  the  cases,  cited 
below,  fail  in  ilrawing  tlie  proper 
distinction  between  the  effect  of  a 
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CHAPTER         It  makes  no  difference  that  such  promise,  payment  or 
^V-  acknowledgment,  were  made   under  a  misapprehension,  of 

the  laiv,  for  every  man  must  be  taken  to  know  the  law  (c)  ; 
otherwise,  a  premium  is  held  out  to  ignorance,  and  there  is. 
no  telling  to  what  extent  this  excuse  might  be  carried  {d). 
But  if  the  promise  or  acknowledgment  be  made  under  a 
misapprehension  oi  fact,  as,  if  the  bill  had  been  presented 
for  acceptance,  and  acceptance  has  been  refused,  a  promise 
tb  pay,  in  ignorance  of  that  circumstance,  is  no  waiver  pf 
the  consequence  of  lacJtes  (e).  But  a  promise  to  pay  will 
entirely  dispense  with  proof  of  presentment  or  notice,  and 
will  throw  on  tiie  defendant  the  double  burthen  of  proving 
laches,  and  that  he  was  ignorant  of  it  (/).  Where  it  is  only^^ 
as  to  part  of  the  sum,  the  plaintiff  can  only  avail  himself  of 
it  as  a  waiver  pro  ianto.  A  drawer  of  a  bill  fur  200/.,  who- 
had  not  received  due  notice  of  dishonour,  said,  "  I  do  not 
mean  to  insist  on  want  of  notice,  but  I  am  only  bound  to- 
pay  you  70Z."  Abbott,  C.  J.,  "  The  defendant  does  not 
tay  that  he  will  pay  the  bill,  but  that  he  is  only  bound  to 
pay  70?.  I  think  the  plaintiff  must  be  satisfied  with  the 
701."  (g).  The  acknowledgment  or  promise  may  be  made 
iiy  the  attorney  for  the  defendant,  or  by  his  clerk,  who  has- 
ihe  management  of  the  case  (A).    It  need  not  be  made  to- 

1  he  plaintifip,  but  may  be  made  to  another  party  to  the  billf 
or  to  a  stranger  {i}.  A  promise  to  pay  made  by  the  drawer 
in  expectation  that  a  bill  will  be  dishonoured,  but  before- 

promise,  asa  w;«/i-wof  notice,  and  2  Gamp.  106,  n.  ;  and  seeRdusey. 

its  efiect  as  et-/<?e«ce  of  notice.  In  Sedicoad,  1  Esp.  156;  Standagtf 

Xilby Y. Muohysseiifthe Coxivtheld  v.  Creir/hton,  5  C.  &  P.  406  ;  and 

a  subsequent  promise  to  be  sufB-  Sorrailaile  v.  Lowe,  i  Taunt.  93, 

cient  evidence  of  due  notice,  but  -where  it  is  said  that  an  indorsor 

■would  have  amended  if  necessary  can  only  be  rendered  liable  by  am 

by  adding  an  averment  of  waiver.  express  promise  ;  and  see  Plclu)i 

18  C.  B.  357.  V.  Gmham,  1  Cro.  &  Mee.  725  ;  :!■ 

(c)  Or,  more   correctly  speak-  Tyr.  923  ;  38  R.  R.  738. 
ing,  ignorance  of  the  law  cannot  (g)  Fletcher  v.  Froggatt,  2  C,  it 

excuse.  P.  569. 

id)  Billie  v.  Lmnley,  2  East,  (li)  Standage  v.  Crdghton,  5  C. 

469  ;  6  R.  R.  479.  &  P.  406. 

(e)  Goodall  y.I)uUey,\  T.  R.  (•/)  fwito- v.iJa7/ioo7-i/s,13  East, 

712  ;    1    R.   R.   372  ;  Blesard  v.  417  ;   Gunson  y.Metz,  1   B.  &  C. 

Hurst,  5  Burr.  2672;    Wmiumn  193  :  2  D.  &  Ry.  334;  Fletcher 

v.  BaHholomew,  1  B.  &  P.  326  ;  v.  Froggatt,  2  0.  &  P.  569.    In 

4  R.   R.   81  ;  Stetens  v.  Lynch,  Babeyy.  G^iZftert,  it -was  held  that 

2  Camp.  332  ;  12  East,  38.  suffering  judgment  by  default  in 
(/)  Taylm-  v.  Jonei,  2  Camp.  an  action  at  the  suit  of  a  second 

105  ;  11  R.  R.  677  ;   Stevens  v.  indorsee  vi'as  evidence  of  notice 

Lynch,  12  East,  38  ;  2  Camp.  332.  or  of  a  waiver  of  notice  in  an 

See    instances  of  promises  held  action  by  the  iirst  indorsee.    30 

insilfficient  in  Dennis  v.  Morriee,  L.  J.,  Exch.  171  ;  6  H.  &  N.  536. 

3  Esp.  158  ;  Ciimming  y.  French, 
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it  is  dishonoured,  does  nob  dispense  with  notice ;  for  it  is  to 
be  understood  as  a  promise  on  condition  that  due  notice  is 
given  (k). 

It  seems,  however,  in  some  cases  to  have  been  con- 
sidered, that  a  promise  to  pay  is  only  evidence ,  from  which 
a  jury  may  presume  that  a  notice  has  been  received  (Z). 
]5ut  that  is  not  so.  A  promise  to  pay,  if  made  before 
the  time  for  giving  notice  has  expired,  is  a  dispensation  ; 
if  made  after  that  time  it  is  a  waiver,  independently 
of  any  question  of  actual  notice  {m). 

Though  a  party  may  waive  the  consequence  of  laches  in 
respect  of  himself,  he  cannot  do  so  in  respect  of  antecedent 
parties  (re). 

Xo  laches  can  be  imputed  to  the  Crown,  and,  therefore,  if  Ladies  not 

a  bill  be  seized  under  an  extent  before  it  is  due,  the  neglect  imputable  to 

of  the  officer  of  the  Crown  to  give  notice  of  the  dishonour  tl>e  Crown, 
will  not  discharge  the  drawer  or  indorser  (o). 

A  jDrior  dispensation  with  notice,  as  absence  of  effects.   Pleading 
must  be  specially  alleged  (^).     So  must  the  impossibility  where  notice 
of  giving  notice,  or  any  other  excuse  for  not  giving  it  {q).  '^^  excused  or 
And  a  subsequent  promise,  when  used  as  a.  waiver  of  notice, 
must  also  be  specially  pleaded(r).    But  a  subsequent  promise 
to  pay,  when  used  as  evidence  of  the  fact  of  notice,  need 
not  {s). 

After   the    bill   is    due,    a   promise  to   pay,   or   a   part  Evidence  of 
payment  (/),  or   the   offer   of  it  (ii),  or  any  admission   of  notice. 


(]:')  Picltiii  V.  Graliam,  1  C.  & 
M.  725  ;  3  Tyr.  923  :  38  R.  R.  738; 
and  see  Prideaiix  v.  CoUlei;  2 
Stark.  N.  P.  C.  .57,  and  BaJiei-  v. 
£irc7i,  S  Camp.  107  ;  13  R.  R.  767. 

(Z)  JlicJisY.  The  Drilie  of  Beau- 
fort, 4  Bing.  N.  C.  229  ;  h  Scott, 
.598  ;  and  see  Booth  t.  Jiic:)1>s,  3 
Nev.&  M.  3nl ;  Pirktii  V.  Graham, 
1  Cro.  &  Mee.  728  ;  3  Tyr.  923  ; 
38  R.  R.  738  ;  but  see  Lu.ndie  v. 
Bolertsoii,  7  East,  231;  3  Smith, 
225  ;  liaddoch  v.  Bunj,  7  East, 
236, n.  ;  Aiiso/iv.Bo!/lei/,B.y.F. 
276  :  Hopley  y.Dufreiiie,  15  East, 
275  ;  13  R.  R.  463  ;  Novrls  v. 
,  Solomonwn,  4  Scott,  257. 

(m)  (brderrjY.  Colrillr,'^2\j.3., 
C.  P.  211  ;  14  C.  B.,  N.  S.  374; 
Woods  V.  Bean,  32  L.  J.,  Q.  B.  1  ; 
3   Best  &  Smith,  101  ;  Kilby  v. 


Roehmsen,  18  C.  B.  357. 

(«)  Roscuw  V.  liardij,  12  East, 
434  ;  Turner  v.  Luaeh,  4  B.  &  Aid. 
451  ;  23  R.  R.  344  ;  Marsh  v. 
JI<i.rivr.U,  2  Camp.  210,  n.  ;  U 
R.  R.  696,  n. 

(»)  West  on  Extents,  28,  29. 

(/>)  Con/  Y.  Scuff,  3  B.  &  Aid. 
624  ;  Burijh  v.  L^f/ffe,  5  M.  &  W. 
418. 

(i?)  Allen  V.  Edmundson,  17 
L.  J.,  Bxch.  291  ;  2  Exch.  719. 

(y)  CordenjY .Colrllle,  32  L.  J., 
C.  P.  211. 

(.v)  Limdle  v.  Roiertson,  7  East, 
231  ;  Gibbon  v.  Coggon,  2  Camp. 
188  ;  11  R.  R.  692. 

(f)  Ilorford  v.  Wilson,  1  Taunt. 
12. 

(?0  Blvon  y.ElUott,h  C.  &  P. 
437. 
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CHAPTER     liability  {x),  whether  before  or  after  the  period  for  giving 
■^^-  notice  has  expired,  is  ■primci  facie  evidence  of  notice;  but 

though  there  be  no  evidence  to  repel  the  inference,  the  jury- 
are  not  hound  to  draw  it  {y).  A  letter  from  the  defendant 
containing  no  promise  of  payment,  but  merely  an  ambiguous 
allusion  to  the  bill  being  dishonoured,  was  held  sufficient  to 
warrant  the  jury  in  finding  that  the  defendant  had  received 
due  notice  of  dishonour  (s).  And  the  sending  a  person  by 
the  defendant,  the  drawer,  to  a  remote  indorsee  two  days 
■  after  the  bill  had  become  due,  to  inform  him  that  he,  the 
drawer,  had  been  defrauded  of  the  bill,  and  that  he  should 
defend  any  action  upon  it,  was  left  by  Lord  Teuterden  to 
(he  jury  as  evidence  to  prove  notice  of  dishonour  (a).  And 
a  statement  by  the  defendant  that  he  should  pay  the  bill, 
nnd  not  avail  himself  of  the  informality  of  the  notice,  has 
been  held  to  be  evidence  of  due  notice  (6).  And  a  con- 
ditional promise  to  pay,  although  the  condition  be  not  com- 
plied with,  is  still  evidence  (c).  Notice  to  produce  a  notice 
of  dishonour  is  not  necessary  (d). 

((b)  Jaohson  v.  Collins,  17  L.  J.,  Corfield,  1  Q.  B.  814. 

Q.   B.  142;  MUIh  v.  GiUon,  16  (If)  Btm.m0ll\. Bouncy,  \Qt.'&. 

L.  J.,  C.  P.  249  ;  RaUy  v. G'lUert,  39. 

6  H.  &  N.  536.  (c)  Camplell  v.  Welster,  15  L. 

(2/)  Bell  v.  Fraiiltis,  11  L.  J.,  J.,  C.  P.  4  ;  2  C.  B.  258  ;  but  see 

C.  P.  300  ;  4  M.  &  G.  446.  PickinY.  Graham,  1  C.  &  M.  725  ; 

(z)  Booth  T.  Jacols,  3  Nev.  &  M.  3  Tyr.  923  ;  38  E.  K.  738. 

351.  {d)  Sicaiii  V.  Lewis,  2  C.  M.  & 

(a)  WilUns  v.  Jadis,   1  Moo.  E.  261  ;  Doe  \.  Some/ion,  14  L.  J., 

&  E.  41  :   and    see    Cnrlcwis  v.  Q.  B.  210. 
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XVI. 

Acceptance  of  a  bill  is  the  signification  by  the  drawee  of  What  it  is. 
his  assent  to  the  order  of  the  drawer  ;  or,  in  plain  terms,  a 
written  engagement  to  pay  the  bill  when  due  in  money,  and 
by  no  other  means  (a). 


(a)  Clark  v.  Cock,  4  Bast,  72  ;       Von 
Russell  V.  Phillips,  14  Q.  B.  891  ;       s.  17. 
19   L.  J.,   Q.   B.   297;  Owen  v.  In 


Ustcr,  10  C.  B.  318  ;  Code, 
Decroix  v.  Meyer,  [1890] 
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A  draft  dis- 
pensing with 
acceptance. 


Liability  of  a 
banlcer  at 
whose  bank  a 
bill  is  made 
payable  by 
the  acceptor. 

Liability  to 
the  customer. 


Acceptance. 

Before  acceptance  the  drawee  is  not  liable  to  the 
holder  (J). 

An  instrument  drawn  by  A.  upon  B.,  requiring  him  to 
pay  to  the  order  of  C.  a  certain  sum  at  a  certain  time  "  with- 
out acceptance,"  is  still  a  bill  of  exchange,  and  maj'  be  so 
described  in  an  indictment  for  forgery  (c). 

A  bill  is  often  by  the  acceptor  made  payable  at  a  banker's. 
By  such  a  direction  on  a  bill  the  banker  may  incur  liabilities 
to  his  customer,  and  also  a  liability  to  the  holder, 

"We  have  already  seen  that,  without  acceptance,  a  banker 
may  be  liable  to  his  customer,  if,  having  sufficient  funds,  he 
neglect  to  pay  his  cheques.  So  a  banker,  at  whose  hands  a 
customer  accepting  a  bill  makes  it  payable,  may  be  liable 
to  an  action  at  the  suit  of  that  customer  if  he  refuse  to  pay 
•it,  having  at  the  time  of  presentment  funds  sufficient,  and 
having  had  those  funds  a  reasonable  time,  so  that  his  clerks 
and  servants  might  know  it  {d). 


25  Q.  B.  D.  347,  affirmed  [1891] 
Ap.  Ca.  520,  Lord  Esher  ques- 
tioned the  right  of  the  drawee 
to  alter  the  form  of  the  bill 
save  in  his  acceptance.  Six 
years  later  this  obiter  dictum 
of  the  Master  of  the  EoUs 
was  the  base  of  the  decision  in 
Seliolfield  v.  Lord  Londesioroiiqli, 
[1896]  Ap.  Ca.  51-t  ;  65  L.  .J.  593, 
when  it  was  held  that  the  ac- 
ceptor owed  no  duty  to  any  one 
in  regard  to  the  form  of  the  bill, 
over  which,  as  Lord  Macnaghten 
says,  p.  546,  "  the  drawer  has  the 
control,  and  censorship  of  the 
form  is  no  part  of  the  acceptor's 
duty."  Hence  the  alleged  negli- 
gence, even  if  it  had  been  the 
proximate  cause  of  the  fraud,  was 
not  the  acceptor's  and  the 
principle  in  Young  v.  Givte,  4 
Bing.  253  ;  29  E.  R.  552  ;  did  not 
apply.  In  this  case  will  be  found 
a  full  review  by  their  lordships 
of  all  the  important  cases  on 
fraudulent  alteration  reported 
and  unreported. 

(*)  Code,  ss.  23  and  53  (1). 
See,  too,  Fritli  v.  Forhcs,  31  L.  J., 
Ch.  793  ;  32  L.  J.,  Ch.  10.  As 
cheques  are  not  accepted,  the 
holder  cannot  in  England  enforce 


payment  from  the  drawee  ;  but  in 
Scotland,  by  s.  53  (2),  when  the 
drawee  of  a  bill  has  in  his  hands 
funds  available  for  the  payment 
thereof,  the  bill  or  cheque 
operates  as  an  assignment  of  its 
amount  from  the  time  when  it  is 
presented  to  the  drawee.  See 
ante,  p.  19. 

(e)  Miller  v.  Thompmn,  3 
M.  i;  G.  576  ;  R.  v.  Klmiear, 
2  M.  &  Hob.  117;  Com.  Dig. 
Merc.  F.  3. 

id)  Ante,  p.  19,  and  see 
Whitaker  v.  The  Sanh  of 
England,  6  C.  &  P.  700,  and  1 
C,  M.  &  E.  744  ;  1  Gale,  54  ; 
Jlolin  V.  Steward,  14  C.  B.  595  ; 
Robarts  v.  TucTier,  16  Q.  B.  560. 

In  Vagliano  v.  Bank  of 
England,  [1891]  Ap.  Ca.  107  ;  60 
L.  J.  145,  Lord  Macnaghten 
points  out  that  the  usual  contract 
between  banker  and  customer  is 
insufficient  by  itself  to  impose 
upon  the  former  the  duty  of  ' 
honouring  his  customer's  accept- 
ances made  payable  at  his  bank 
and  thereby  running  the  risk  of 
paying  on  a  forged  indorsement, 
though  that  is  a  sufficient 
authority  if  he  choose  to  do  so. 


Acceptance. 
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Formerly,  if  he  paid  a  holder  whose  title  depended  on  a     CHAPTER 
forged  or  unauthorised  indorsement,  he  could  not  debit  his         -^^^• 


■customer  with  the  payment  (e).     He  was  thus  betAveen  two  Forced  or  un- 
fires  :  if  he  refused  to  honour  the  cheque  he  was  exposed  to  authorized 
an  action  at  the  suit  of  his  customer,  and  if  he  paid  it,  he  indorsement, 
took  the  risk  of  the  indorsement  not  being  valid  or  genuine. 
To  obviate  this  hardship  the  16  &  17  Vict.  c.  59,  s.  19, 
relieved  him  from  the  necessity  of  proving  the  validity  of 
:any  indorsement  on  a  draft  on  him  to  order  on  demand, 
•thus  enabling:  him  to  substantiate  the  payment  against  his 
•customer.   This  section,  though  not  repealed,  is  substantially 
reproduced  in  the  Code,  which  gives  the  like  relief  to  the 
banker  in  the  case  of  a  forged  or  unauthorised  indorsement 
■of  any  bill  to  order  on  demand  drawn  on  him  (/). 

Where  a  bill  is  accepted  payable  at  a  banker's,  though  Liability  to  a 
ononey  had  been  remitted  by  the  acceptor  to  the  banker  for  hol^^er. 
the  express  purpose  of  paying  the  bill,  the  banker  is  not 
liable  to  the  holder  in  an  action  for  money  had  and  received, 
(unless  he  have  assented  to  hold  the  money  for  the  purpose 
for  which  it  was  remitted  ([/).  But  where  there  is  anything 
in  the  conduct  or  situation  of  the  banker  which  amounts  to 
.•an  assent  to  hold  the  remittance  upon  trust  to  discharge  the 
bill,  he  is  liable  to  the  holder  (h). 

A  bill  can  only  be  accepted  by  the  drawee  (i),  and  not  by  By  whom  it 

•a  stranger,  except  for  honour  (Jc).    Where,  indeed,  the  bill  ™^y  ^^^ 

was  not  addressed  to  anyone,  but  only  indicated  the  place  ^^^^ptec . 
•of  payment,  the  acceptor  was  held  liable  as  having  admitted 


(^0  Rohai-ts  V.  Tucker,  16  Q.  B. 
.560. 

(/)  Code,  s.  60.  It  may  be 
•doubtful  whether  this  section  has 
extended,  or  only  better  defined 
the  protection  ;  difEerence  be- 
tween a  cheque  and  a  bill  of 
•e.xchange  on  a  banker  on  demand 
there  is  none  in  form,  but  the 
former  is,  in  theory  at  all  events, 
•drawn  against  his  balance  by  a 
■customer,  whose  signature  the 
banker  is  bound  to  recognise  and 
honour  ;  while  the  latter  may  be 
■<lrawn  by  a  stranger  to  whom 
the  banker  would  be  under  no 
such  obligation.  The  non-repeal 
■of  the  former  statute  looks  as  if 
something  new  were  intended, 
but  what  change  has  been  made 
■beyond  the  introduction  of  the 
•word  " forged" it  is  noteasy tosee. 

B.J^.E. 


((/)  Williams  V.  Everett,  li 
East,  .582  ;  13  R.  R.  31.5  ;  Yates 
■v.Bell,^  B.&Ald.643;  Wedlahev. 
Hurley,  1  C.&J.83;  3.5E.R.68S. 

(Ji)  De  Bernales  v.  Fuller,  li 
East,  590,  n. ;  2  Camp.  426  :  11 
R.  R.  755  ;  13  R.E.  321,  n.  ;  and 
see  the  observations  of  Abbott, 
C.  J.,  on  this  case,  in  Yates  v. 
Bell,  3  B.  &  Aid.  643. 

(i)  Code,  S3.  6  and  17  ;  JViehels 
V.  Diamond,  9  Exch.  157. 

Qi)  Polhill  V.  Walter,  3 
B.&  Ad.  114;  1  L.  J.,  K.  B.  92; 
37  B.  R.  344.  Eastwood  v.  Bain, 
28  L.  J.,  Ex.  74  ;  3  H.  &  N.  738  ; 
Davis  V.  Clarle,  13  L.  J.,  Q.  B. 
305;  6  Q.  B.  16  ;  see  Jenkins  v. 
Hutchimon,  18  L.  J.,  Q.  B.  274  ; 
13  Q.  B.  744  :  Code,  s.  17,  and 
65  (1). 

17 
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himself  to  be  the  party  pointed  out  by  the  place  of  pay- 
ment (l).  But  this  decision  goes  to  the  yery  verge  of  the 
law  (ni). 

If  the  dravree  be  fictitious  or  incompetent  to  contract,  as, 
for  example,  by  reason  of  infancy  or  coverture  («-),  the  bill 
may  be  treated  as  dishonoured. 

We  have  already  seen  that  one  partner  may,  by  his  accept- 
ance, bind  his  co-partners.  But,  if  a  bill  be  drawn  upon 
several  persons  not  in  partnership,  it  should  be  accepted  by 
all,  and,  if  not,  may  be  treated  as  dishonoured  (o).  Accept- 
ance will,  however,  be  binding  upon  such  of  them  as  dO' 
accept  {p). 

There  cannot  be  two  or  more  separate  acceptors  of  the 
same  bill  not  jointly  responsible.  A.  refused  to  supply  B. 
with  goods,  unless  G.  would  become  his  surety.  0.  agreed 
to  do  it.  Goods  to  the  value  of  157.'.  were  accordingly  sold 
by  A.  to  B.  For  the  amount  A.  drew  on  B.,  and  the  bill 
was  accepted  both  by  B.  and  C,  each  writing  his  name  on 
it.  Lord  Ellenborough  :  "  If  you  had  declared  that,  in 
consequence  of  A.  selling  the  goods  to  B.,  C.  undertook 
that  the  bill  should  be  paid,  you  might  have  fixed  0.  by 
this  evidence.  But  I  know  of  no  custom  or  usage  of  mer- 
chants according  to  which,  if  a  bill  be  drawn  upon  one 
man,  it  may  be  accepted  by  two  ;  the  acceptance  of  the 
defendant  is  contrary  to  the  usage  and  custom  of  merchants. 
A  bill  must  be  accepted  by  the  drawee,  or,  failing  him,  by 
someone  for  the  honour  of  the  drawer.  There  cannot  be 
a  series  of  acceptors.  The  defendant's  undertaking  is 
clearly  collateral,  and  ought  to  have  been  declared  upon  as 
such  "(g).  But,  although  there  can  be  no  other  acceptor 
after  a  general  acceptance  of  the  drawee,  it  is  said  that, 
when  a  bill  has  been  accepted  supra  protest ,  for  the  honour 
of  one  party,  it  may,  by  another  individual,  be  accepted 
supi-a  protest,  for  the  honour  of  another  (r). 


(V)  Gray  v.  Milner,  8  Taunt. 
739 ;  21  E. E.  525. 

(»«)  See  the  observations  of 
Patteson,  J.,  in  Davis  v.  Clarhe, 
supra  ;  and  of  Martin,  B.,  in  Peto 
Y.  Reynolds,  9  Exch.  410. 

(n)  Code,  s.  41  (2)  a.  The 
holder  may  also  treat  it  as  a 
note,  in  which  case  the  drawer 
will,  as  maker,  not  be  entitled  to 
notice  of  dishonour.  Sects.  5,  52 
(3),  and  89. 

(o)  Ante,     p.   52 ;     Mar.    16 ; 


y.  ShepJierd,  Holt's  K. 
297  ;  Marius,  64. 

(j))  B.  K  P.  270  ;  Bayley,  58 
Owen  V.  Von  Uster,  10  C.  B.  318 
2Vic}iolsY. Diamond,  9  Exch.  154 

(g)  Jackson  v.  Hudson,  2 
Camp.  447  ;  11  R.  E.762  ;  Code, 
ss.  6  and  56.  And  see  In  re 
Barnard,  32  Ch.  D.  447. 

(r)  Jackson  v.  Hudson,  2 
Camp.  447  ;  11  E.  E.  762  ;  Beaw. 
42  ;  on  Art.  1 59  of  the  French  Code 
(which  resembles  s.  68   (2)    of 


Acceptance. 

A  bill  may  be  accepted  before  it  has  been  signed  by  the 
drawer,  or  while  otherwise  incomplete  ;  and,  as  we  have 
already  seen,  the  signature  of  a  drawer,  maker,  or  indorsei", 
on  blank  stamped  paper,  delivered  to  be  filled  up  as  a 
negotiable  instrument,  will  bind  them  respectively ;  so  an 
acceptance,  written  on  the  paper  before  the  bill  is  made, 
and  delivered  by  the  acceptor,  will  also  charge  the  acceptor 
to  the  extent  warranted  by  the  stamp  (s).  It  is  not  even 
necessary  that  the  bill  should  be  drawn  by  the  same  person 
to  whom  the  acceptor  handed  the  blank  acceptance  {t). 
And  where  a  blank  acceptance  was  filled  up  after  the  lapse 
of  twelve  years,  and,  as  the  jury  found,  after  the  lapse  of  a 
reasonable  time,  the  acceptor  was  held  liable  to  a  bona  fide 
indorsee  (z<).     But  it  is  conceived  that  the  case  of  a  blank 
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ours).  Nouguier  remarks  "  si  I'ac- 
ceptation  n'est  pas  le  paiement, 
elle  est  I'engagement  de  payer," 
and  in  case  of  competition  he 
apparently  thinks  preference  as 
in  payment  for  honour  should  be 
.  given  according  to  the  priority 
of  the  party  for  whose  honour 
acceptance  is  offered,  i.e.,  to  party 
offering  to  accept  for  honour  of 
drawer,  before  one  for  honour  of 
payee,  of  payee,  or  first  indorser 
before  second,  and  so  on.  Lettres 
de  Change  (edition  1839)  Vol.  I., 
p.  268. 

(s)  Code,  s.  20.  Though  the 
bill  bore  a  previous  date  against 
the  then  existing  law.  Armfield 
Y.  Allpm-t,  27  L.  J.,  Ex.  42. 
No  liability  attaches  before 
delivery,  Baxendale  v.  Bennett, 
L.  E.,  3  Q.  B.  D.  525  ;  nor  until 
completion.  In  re  Sayward,  L. 
E.,  6  Chan.  Ap.  546;  40  L.  J. 
49.  "Whether  this  first  delivery 
or  issue  will  be  presumed  in 
favour  of  a  holder  in  due  course 
under  sect.  21  remains  to  be  seen. 
Sect.  20,  it  will  be  noticed,  pre- 
supposes some  authority  given 
by  the  deliverer,  and  makes  the 
due  following  of  that  authority 
immaterial  in  case  of  a  holder  in 
due  course ;  but  if  there  has 
been  no  delivery  at  all,  there  wiU 
also  be  no  authority  at  all.  The 
decision  of  the  learned  judges  in 
Baxendale  v.  Bennett  distinctly 
proceeded  on  the  assumption  that 
there  was  no  negligence,  as  other- 


wise there  would  have  been  an 
estoppel.  See  judgment  of  Brett, 
L.  J.  flence,  perhaps,  the  true 
test  will  stiU  be  that  of  negli- 
gence or  not ;  for  if  there  be 
negligence,  then  the  principle 
will  apply,  that  where  one  of  two 
innocent  parties  must  bear  a  loss, 
he  whose  negligence,  or  default 
rendered  the  fraud  possible  must 
suffer.  A  first  delivery  is  not 
necessarily  an  "  issue,"  Code,  s.  2  ; 
Bevelstohe S)  Co.y.  Commissioners 
Inland  Re-cemie,  [1898]  Ap.  Ca. 
565  ;  67  L.  J.  855. 

(f)  Schultz  V.  Astley,  2  Bing. 
N.  C.  544  ;  2  Scott,  815  ;  1 
Hodges,  525  ;  7  C.  &  P.  99. 
But  must  be  drawn  iona  fide. 
Hogarth  v.  Latham,  L.  E.,  3 
Q.  B.  D.  643.  The  acceptor  is 
estopped  as  against  an  innocent 
indorsee  for  value  from  denying 
the  regularity  of  the  acceptance  ; 
and,  as  was  held  in  L.  ^'  S.  W. 
Bank  V.  Wentwort?ir,  L.  E.,  5 
Ex.  D.  96,  that  of  the  drawing  and 
indorsement ;  but  as  to  the  in- 
dorsement, see  Code,  s.  54  ;  and 
RoMnson  v.  Yarrow,  7  Taunt. 
455  ;  18  E.  E.  537.  In  America 
it  is  held,  that  if  the  blank  paper 
come  into  the  hands  of  a  holder 
without  notice,  he  may  fill  up  the 
blank  with  a  larger  sum  than  the 
original  holder  was  authorized 
to  insert.  See  Byles  on  Bills, 
6th  American  edition,  p.  292. 

(m)  Montague  v.  Perkins,  22 
L.  J.,  C.  P.  188. 

17—2 


260 

CHAPTER 
XVI. 


Not  before 
the  bill  is  in 
existence. 


Acceptance. 

acceptance  not  delivered  at  all,  but  lost  or  stolen,  at  least 
without  any  negligence  of  the  writer,  is  distinguishable  (x). 
An  acceptance  for  value,  before  the  bill  is  filled  up,  is 
irrevocable.  Notice  that  the  acceptance  was  in  blank 
should  put  the  holder  on  inquiry  («/). 

It  was  formerly  held  (in  cases  where  an  acceptance  in 
writing  on  the  bill  was  not  necessary),  that  a  promise  to 
accept,  given  befo7-e  the  Mil  was  inade,  amounted  to  an 
acceptance.  Thus,  a  promise  by  the  defendants,  that  they 
would  accept  such  bills  as  the  plaintiff  should,  in  about  a 
month's  time,  draw  on  the  defendant  for  800Z.,  has  been 
held  an  acceptance  of  such  bill  subsequently  drawn  (s). 
But  it  was  said  that  a  subsequent  holder  could  not  avail 
himself  of  such  an  engagement,  unless  it  was  communicated 
to  him  at  the  time  he  took  the  bill.  "A  promise  to  accept," 
says  Gibbs,  C.J.,  "  not  communicated  to  the  person  who 
takes  the  bill,  does  not  amount  to  an  acceptance  ;  but,  if 
the  person  be  thereby  induced  to  take  a  bill,  he  gains  a 
right  equivalent  to  an  actual  acceptance,  against  the  party 
who  has  given  the  promise  to  accept  "(a).  But  it  is  now 
settled  that  there  cannot  be  an  oral  acceptance  of  a  non- 
existing  bill,  although  the  bill  be  discounted  by  the 
drawer  on  the  faith  of  a  promise  to  accept  (J).  It  has  been 
decided,  since  1  &  2  Geo.  4,  c.  78,  that  an  acceptance  may 
be  written  before   the  bill  is  drawn,  though  that  statute 


-  (.2")  Ba.rendale  v.  Seniiett,  3 
Q.  B.  i).  525.  See,  however,  the 
observations  of  the  Court  in 
Montague  v.  Perhins,  22  L.  J., 
•C.  P.  189  ;  and  Ingham  v.  Prim- 
rose, 28  L.  J.,  C.  P.  295  ;  7  C.  B., 
N.  S.  82.  Perhaps  the  obligation 
•created  by  blank  makings,  accept- 
ances and  indorsements  of  biUs, 
■cheques  or  notes  depends  on  the 
principle  of  estoppel,  and  not 
on  any  peculiarity  of  negotiable 
paper.  On  this  ground  it  is  put 
by  Lord  Mansfield  in  Russell  v. 
Zangstaffe,  2  Doug.  514  ;  and  by 
Lord  Chief  Justice  Tindal  in 
Schultz  v.  Astleij,  supra  ;  but  see 
the  observations  of  Williams,  J.,  in 
Ex  parte  Swan,  7  C.  B.,  N.  S.  447, 
and  Martin,  B.,  and  Channell,  B., 
in  Swan  v.  North  British  Aus- 
tralian Company,  31  L.  J.,  Exch. 
435.  On  the  question  whether 
the  principle  of  estoppel  can  be 
applied    to    a    deed    improperly 


filled  up,  the  Courts  of  Common 
Pleas  and  of  Exchequer  were 
equally  divided.  Ibid.  In  the 
Exchequer  Chamber  it  was  held 
that  it  could  not.  32  L.  J.,  Exch. 
273. 

(v)  Hatch  T,  Searles,  2  Sm. 
&  G.  147  ;  24  L.  J.,  Ch.  22 ; 
Hogarth  v.  Latham.  3  Q.  B.  D. 
643. 

(s)  Pillans  v.  Van  Microp,  3 
Burr.  1G63  ;  Pierson  y.  Dunlop, 
Cowp.  571  :  Mason  v.  IIu7it, 
Doug.  284,  287. 

(a)  Milne  v.  Prest,  4  Camp. 
393  ;  Holt,  N.  P.  181,  evidently 
an  inaccurate  report  in  Holt ;  see 
11  M.  &  W.  390;  Johnson  v. 
Callings,  1  East,  98. 

(J)  JoJmsoH  v.  Callings,  1  East, 
98  ;  BanJi  af  Ireland  v.  Archer, 
11  M.  &  W.  383.  This  is  other- 
wise in  some  of  the  United 
States. 


Accepfance. 
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refusal  to 
accept. 


makes  it  essential  to  the  acceptance  of  an  inland  bill,  that     chapter 
it  should  be  in  writing  on  such  hill ;  and  it  would  be  no         ^^'i- 
variance,  though  the  declaration  stated  the  drawing  to  have 
been  first  and  the  acceptance  afterwards  (c). 

A  bill  may  also  be  accepted  when  it  is  overdue,  and  the  After  due  or 
acceptor  will  then  be  liable  to  pay  on  demand  ;  or  after  it  ^*^^i'  P"°'^' 
has  been  dishonoured  by  a  previous  refusal  to  accept,  or 
by  non-payment  (d).  "When  a  bill  payable  after  sight  is 
dishonoured  by  non-acceptance  and  subsequently  accepted, 
the  holder,  unless  otherwise  agreed,  is  entitled, to  have  the 
bill  accepted  as  of  the  date  of  the  first  presentment  (e). 

The  date  on  a  bill  or  note,  or  of  the  acceptance,  making,  JPresumption 
or  indorsement  thereon,  is  prima  facie  the  true  date  ;  and   ^^  to  time  of 
Avhere  the  acceptance  is  not  dated,  the  presumption  is  that 
it.  was  accepted  before  maturity,  and  within  a  reasonable 
time  of  its  date  (/). 

The  statute  3  &  4  Anne,  c.  9,  s.  5,  expressly  enacted  that  Must  be  in 
no  acceptance  of  an  inland  bill  should  be  sufficient  to  charge  writing  on 
any  person  whatever,  unless  it  were  underwritten  or  indorsed  • 
on  the  bill.  But  this  Act  was  so  loosely  drawn  that  two 
Chief  Justices  held  a  verbal  acceptance  to  be  binding  not- 
withstanding, and  that  was  finally  settled  to  be  law  by  Lord 
Hardwicke  {g).  This  was  much  regretted,  and  accordingly 
the  1  &  2  Geo.  4,  c.  78,  s.  2,  enacted  that  no  acceptance  of 
any  inland  bill  of  exchange  should  be  sufficient  unless  in 
writing  on  the  bill,  or,  if  in  j^arts,  on  one  of  the  parts. 
This  statute  did  not  require  the  signature  of  the  drawee, 
and  excluded  foreign  bills.  The  19  &  20  Vict.  c.  97,  s.  G, 
enacted  that  no  acceptance  of  any  bill,  inland  or  foreign, 
should  charge  any  person,  unless  in  writing  on  the  bill,  and 
signed  by  the  acceptor  or  on  his  behalf  (A) ;  and  41  Vict. 
c.  13,  declared  the  signature  alone  of  the  drawee  to  be 
sufficient. 


(e)  J/oIhiy  V.  Delves,  7  Bing. 
428  ;  .5  M.  &  P.  275  ;  4  C.  &  P. 
492.  And  the  same  interpreta- 
tion was  put  on  the  19  &  20 
Vict.  c.  97,  which  required  the 
signature  of  the  acceptor. 

(rf)  Code,  ss.  10  (2)  and  18  (2)  ; 
Jackson  V.  Pigott,  1  L,  Ray.  361  ; 
Mvfvrd  -v.  Waleot,  ibid.  571  ;  1 
Salk.  129  :  Stein  v.  Yglesias,  1  C, 
M.  &  R.  565  ;  Wynne  v.  Railtcs, 
5  East,  5U  ;  Christie  v.  Peart,  7 
M.  &  \V.  191. 


(p)  Code,  s.  18  (3)  :  Boherts  v. 
Bethell,  12  C.  B.  778. 

(/)  Code,  s.  13  :  Rolerts  y. 
Betliell,  12  C.  B.  778. 

((/)  Luniley  v.  Palmer,  2  Stra, 
1000. 

(/()  On  this  statute  was  decided 
the  case  of  Hindlmiyh  v.  Blaliey, 
where  the  mere  signature  of  the 
drawee  was  held  insufficient  as 
an  acceptance,  L.  R.,  3  C.  P.  D. 
136. 
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All  the  above  Acts  (or  sections)  are  now  repealed,  and 
the  Code,  by  s.  17,  enacts  that  the  acceptance  must  be  in 
writing  on  the  bill,  but  that  the  mere  signature  of  the 
drawee  suffices  («). 

The  usual  mode  of  making  such  an  acceptance  on  the 
bill  was,  even  before  the  19  &  20  Vict.  c.  97,  by  writing 
the  word  "accepted,"  and  subscribing  the  drawee's  name. 
Signature  was  not  essential  to  a  written  acceptance  within 
the  statute  1  &  2  Geo.  4,  c.  78,  but  it  was  a  question  for 
the  jury,  whether  the  acceptance  was  complete.  If  the  bill 
be  payable  after  sight,  the  day  when  accepted  should  also 
be  expressed.  But  the  drawee's  name  alone,  written  on 
any  part  of  the  bill,  was  a  sufficient  acceptance  ;  so,  without 
any  name,  the  word  "accepted,"  "presented,"  "seen,"  the 
day  of  the  month,  or  a  direction  to  a  third  person  to  pay 
it  (Jc).  Where  one  banker  held  a  cheque  drawn  on  another 
banker,  presented  it  after  four  o'clock,  and  it  was  not  paid , 
but,  according  to  the  practice  of  the  London  bankers,  a  mark 
was  put  on  it,  to  show  the  drawer  had  effects,  and  that  it 
would  be  paid  ;  this  marking  was  held  to  amount  to  an 
acceptance  payable  next  day  at  the  clearing-house  (IJ. 
It  is  not  necessary,  in  pleading  the  acceptance  of  an 
inland  bill,  to  aver  that  the  acceptance  was  in  writing,  or 
signed  (to). 


What  engage- 
ment the 
holder  may- 
require  of  the 
acceptor. 


The  holder  is  now  entitled  to  require  from  the  drawee 
an  absolute  engagement  in  writing,  duly  signed,  to  pay  in 
money  according  to  the  tenor  and  effect  of  the  bill,  unin- 
cumbered with  any  condition  or  qualifications.  A  general 
acceptance,  without  any  express  words  to  restrain  it,  will  be 
such  an  absolute  acceptance. 


(i)  With  delivery  or  notice  in 
lieu  thereof.  Code,  s.  21.  A 
promise,  written  or  oral,  to  pay 
or  accept  an  existing  foreign  bill 
is  at  common  law  of  itself  an 
acceptance.  Clarke  v.  Cock,  4 
East,  57  ;  Wymie  v.  JtaiJtes,  5 
East,  514;  Mendizaial  y.  Mac- 
hado,  6  C.  &  P.  218  ;  Nicholson 
y.  RicUtts,  29  L.  J.,  Q.  B.  55. 
And  such  a  promise  might  have 
been  given  to  the  drawer  or 
any  other  party  to  the  bill,  even 
if  indorsed  away  or  overdue. 
Powell  V.  Momiier,  1  Atk.  611  ; 
Fairlee  v.  Herring,  3  Bing.  625  ; 
Grant  v.  Sunt,  1  C.  B.  44  ;  and 


was  irrevocable.  Mere  detention 
of  a  bill  might  even  amount  to 
an  acceptance.  Harvey  v.  Martin, 
1  Camp.  425  ;  Team  v.  Ward, 
B.  &  Aid.  653.  So,  too,  a  letter 
written  by  the  drawee  to  the 
drawer.  Billinti  ■/.  jDevaux,  3 
M.  &  G.  565  ;  11  L.  T.  38. 

(Ji)  Dufaur  v.  Oxenden,  1  M.  & 
R.  90  ;  AM)n.,  Comb.  401  ;  Powell 
V.  Monnier,  1  Atk.  611  ;  Moor  v. 
Withy,  B.  N.  P.  270. 

(Z)  Itohsony.  Bennett,2T3Xi.n.t. 
388  ;  11  R.  R.  614. 

(m)  Chalie  v.  JBelshaw,  6  Bing. 
529  ;  4  M.  &  P.  275. 
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If  tlie  drawee  offer  a  qualified  acceptance,  tlie  holder  may     CHAPTER 
either  refuse  or  accept  the  offer.     If  he  refuse  to  take  a         '^yi. 


qualified  acceptance  he  may,  or  rather  must,  treat  the  bill  as  in  case  of  a 
dishonoured  by  non-acceptance,  and  give  notice  of  dishonour,  qualified 
and  protest  the  bill,  if  a  foreign  one.  If  he  intend  to  acceptance, 
acquiesce  in  it  he  should  give  notice  of  such  qualified 
acceptance  to  the  previous  parties,  and  obtain  their  assent, 
for  in  case  of  a  qualified  acceptance,  such  of  the  prior 
parties  as  have  not  expressly  or  impliedly  authorised  or 
subsequently  assented  to  his  so  doing  will  be  discharged ; 
but  this  dissent  must  be  expressed  within  a  reasonable  time, 
or  the  party  receiving  such  notice  will  be  deemed  to  have 
assented.  He  may,  however,  safely  take  a  partial  accept- 
ance on  giving  due  notice.  When  a  foreign  bill  has 
been  accepted  as  to  part,  it  must  be  protested  as  to  the 
balance  {n). 


An  acceptance  that  does  not  in  express  terms  vary  or 
qualify  the  drawer's  order  is  a  general  acceptance. 

A  qualified  acceptance  in  express  terms  varies  the  effect 
of  the  bill  as  drawn. 

There  are  five  sorts  of  qualified  acceptances  (o). 

(a)  Conditional  —  making    payment    by    the    acceptor 

dependent  on  the  iulfilment  of  a  stated  condition  : 

(b)  Partial — promising  to  pay  part  only  of  the  amount  : 

(c)  Local — promising  to  pay  at  a  specified  place  only,  and 

not  elsewhere  : 

(d)  Qualified  as  to  time — e.g.,  promising  to    pay  at  a 

longer  or  shorter  time  : 

(e)  Qualified  as  to  parties — the  acceptance  of  some,  but 

not  all,  the  drawees. 


Qualified 
acceptances. 


(«)  Code,  s.  4-1.  Seiag  v. 
Abitbol,  i  M.  &  S.  462  ;  1  Stark. 
79.  Taking  an  acceptance  at  a 
Ion  ger  date  destroyed  the  remedies 
against  the  priorparties  according 
to  both  the  Scotch  and  the  old 
French  law.  See  Glen,  2nd  ed. 
115  ;  Poth.  49.  The  modern 
French  law,  Code  de  Commerce, 
Art.  124,  avoids  conditional 
acceptances,  but  permits  partial 
acceptances,  or  those  varying  the 
place  of  payment.  Art.  123. 
The  acceptor  will  be  liable 
according  to  the  tenor  of  his 
aicceptance.  Code,  s.  54.  Noug. 
Let.  de  Change,  vol.  i.  234.  And 
if  the    qualified    acceptance  be 


refused  he  incurs  no  liability. 
Sproat  v.  Matthews,  1  T.  E.  182  ; 
Bentinclt,  v.  Dorrieii,  6  East, 
200. 

(o)  Code,  s.  19.  But  where  a 
bill  is  ilvawii  payable  at  a  par- 
ticular place  (which  is  clearly 
within  the  drawer's  power,  Code, 
s.  51  (6),  b),  the  acceptor,  if  he 
do  not  insert  in  his  acceptance 
"  there  only  and  not  elsewhere," 
will  be  held  to  have  accepted 
generally  in  spite  of  those  words. 
Selby  V.  Eden,  3  Bing.  611  ; 
Fny'le  v.  Bird,  6  B.  &  C.  531  ; 
Roach  y.  Johnston,  H.  &  J. 
246. 


264 


Acceptanre. 


CHAPTER 
XVI. 

Conditional 
acceptances. 


Whether  an  acceptance  be  conditional  or  not,  is  a  questioa 
of  law(?0-  Acceptances,  "to  pay  as  remitted  for"  (g),  "to- 
pay  when  in  cash  for  the  cargo  of  the  ship  Thetis "  (r), 
"  to  pay  when  goods  consigned  to  him  (the  drawee)  were' 
sold  "  (s),  an  answer  that  a  bill  would  not  be  accepted  till 
a  Navy  bill  was  paid,  have  respectively  been  held  to  be 
conditional  acceptances.  So  where,  on  the  presentment  of 
bills  for  acceptance,  the  drawee  said  he  would  have  accepted 
them  if  he  had  had  certain  funds  which  he  had  not  beere 
able  to  obtain  from  France,  but  that  when  he  did  obtain 
them  he  would  pay  the  bill,  this  was  held  to  amount  to  a 
conditional  acceptance  {t).  The  words  "  accepted  payable 
on  giving  up  a  bill  of  lading,"  constitute  a  conditional 
acceptance,  but  not  a  further  condition  to  tl^  acceptor's- 
liability,  that  the  bill  of  lading  shall  be  given  up  on  the- 
day  of  maturity  of  the  bill  {u).  When  the  acceptance  is  in 
writing,  and  absolute,  it  may  be  suspended  on  a  conditioQ 
by  another  contemporaneous  writing  (if). 

But  a  mere  oral  condition  (at  least  if  contemporaneous 
with  the  acceptance)  is  admissible  in  evidence  to  qualify 
the  absolute  written  engagement,  even  between  the  original 
parties.  "This  would  be,"  says  Lord  EUenborough, 
"  incorporating  with  a  written  contract  an  incongruous  parol 
condition,  which  is  contrary  to  first  principles  "  {y).  And 
though  the  condition  be  viritten  on  a  distinct  paper,  it 
cannot  be  available  against  an  indorsee  ignorant  of  the; 
existence  of  such  a  paper  (2). 


(_p)  Sproat  V.  Matthews,  1  T.  R. 
182.  A  merely  verbal  alteration, 
that  does  not  alter  the  legal  effect 
of  the  bill,  even  though  expressly 
intended  so  to  do,  is  not  a  varying 
acceptance,  Decroix  and  mwth/'r 
V.  3Ie!/er  .5-  Co.,  25  Q.  B.  D.  3i3  ; 
r,9  L.  J.  538;  affirmed  [1891] 
Ap.  Ca.  520.  In  this  case  the 
M.  R.  doubted  if  the  list  of 
qualified  acceptances  in  Code,  s. 
19,  were  exhaustive,  and  seemed 
clearly  to  be  of  opinion  that  there 
could  be  such  a  thing  as  ;■«- 
strictire  acceptiince,  if  properly 
worded,  just  as  there  are  restric- 
tive indorsements  and  drawings, 
ss.  8  and  35. 

(j)  Banhtiry  v.  Lissett,  2  Stra. 
1211. 

(?•)  Julian  V.  Sholroolie,  2 
Wils.  9. 

(s)  SmUhv.A'bhott,2  S>tTa..m>2. 

(f)  Memlizahal  v.  31acha(lo,  6 


C.  &  P.  218  ;  3  M.  &  Scott,  8il.. 

(?«)  Smith  Y.  Vniiic,  30  L.  J.,. 
C.  P.  56;  9  C.  B.,  N.  S,214. 

(.r)  Bowerlianh  v.  Monteiro,  4 
Taunt.  84i  ;  14  R.  R.  679.  But 
as  between  the  immediate  parties 
only,  or  those  who  rely  on  their 
title,  or  have  notice.  Code,  s.  21 
(2)  b.  SjjMler  v.  Westlalie,  2  B.  & 
Ad.  157  ;  36  R.  R.  620  ;  QiUony, 
Scott,  2  Stark.  286  ;  19  R.  R.  723.. 

(?/)  IIoai'ey.Gnihrim,Z  Gamp. 
57  ;  13  R.  R.  752  ;  Adams  v. 
Vordlei/,  1  M.  &  W.  374  ;  2  Gale, 
29  ;  Jiesant  v.  Cross,  10  C.  B.  896. 
But  a,  delivery  may,  be  shown 
to  have  been  only  conditional  as 
between  the  immediate  parties  or 
remote,  other  than  holders  in  due- 
course.  Code,  s.  21  (2)  b.  And 
see  ante,  pp.  102  and  1 14  (n.). 

(z)  liowerbanli  v.  Monisiro,  4 
Taunt.   844.    See  Chapter  VII, 

on  IREEGULAR  INSTRUMENTS. 


Page  264,  line  20,/»r-  "  admissible  "  read  "  inadmissible." 
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Tkounli,  when  tho  condition  is  performed,  a  conditional     CHAPTER 
acceptance  becomes  absolute,  yet,  in  pleading,  it  should  be         XVI. 
stated  as  a  conditional  acceptance,  with  an  averment  that 
the  condition  has  been  fulfilled  {a). 

An  acceptance  is  partial  that  engages  to  pay  part  only  of  Partial, 
the  sum  for  which  the  bill  is  drawn.    Drawee  accepted  a 
foreign  bill  drawn  for  127?.,  "  as  far  as  100?.  part  thereof," 
he  was  sued  on  the  acceptance,  and  it  was  held  good  p-o 
tanto  within  the  custom  of  merchants  ib). 

An  acceptance  is  qualified  as  to  time  that  promises  to  pay  Qualified  as. 
at  a  different  time  from  that  at  which  the  bill  is  drawn.  A  to  time, 
bill  was  accepted  in  this  form,  "  accepted  on  the  condition 
of  its  \)&mgrenewed  till  28th  Noy.  1844."  This  was  held  to 
be  an  acceptance  qualified  as  to  time,  on  which  the  holder 
might  insist  against  the  acceptor,  and  that  the  word  renewed 
might  be  read  to  mean  an  extension  of  the  time  when  the 
bill  was  to  become  payable  {c).  An  acceptance,  which 
unnecessarily  and  inaccurately  states  the  time  of  maturity, 
is  not  a  varying  acceptance  {d) . 

An  acceptance  to  pay  at  a  particular  place,  will  be  a  Payable  at  a 
general  acceptance  unless  it  expressly  state  there  only  and  particular 
not  elsewhere  (c).  place. 

(ayZ//)iffston     V.     Cornet/,     4  expressed  in  his  acceptance  that 

Camp.    176  ;    1    Marsh.   17(j  ;    1  the  bill  was  to  be  payable  there 

D.  &  R.,  N.  P.  C.  33 :  MalH  y.  only,  and  not  otherwise,  or  else- 

Sarrdl,  1   D.  &  E.,  N.  P.  C.  33  ;  where.    If  he  did  so,  due  demand 

see    a   form,  Swann   v.    Co->;   1  at  that  place  was  a  condition 

Marsh.  176.  precedent  to  his  liability.     On 

(S)    Wegefsloffe     v.    Kvene,    1  this  statute  it  was  decided  that 

Stra.  21  i.  an  acceptance  omitting  the  word 

(c)  RiLisell  V.  Phillips,  19  L.  J.  '■  only,"  but  stating  the  bill  to  be 

297;  14  Q.  B.  891;    Wallicr  v.  payable  at  a  particular  place,  anf  I 

vl^^it'oorf,  11  Mod.  190.  not    elsewhere,  was  a  qualified 

((T)  Fanshawe  v.  Peat,  26  L.  J.,  acceptance.     Siggers  v.  Mclwlls, 

Ex.  314  ;  2  H.  &  N.  1.  3  Jur.  34.     If  the  customer  of  a 

(e)  Code,  ss.  19  (2)  c,  and  52  banker  accept  a  bill  and  make  it 

(1).    And  even  then  a  present-  payable  at  the  bank,  that  is  of 

ment  there  too  late  to  charge  the  itself  a  sufficient  authority  to  the 

drawer  and  indorsers  will  still,  in  banker  to  apply  the  customer's 

the  absence  of  an  express  stipula-  funds  in  paying  the  bill.    Keymey 

tion  to  the  contrary,  render  the  v.  iaj/rie,  18  L.  J.,Q.  B.  218.     As 

acceptor  liable.     Code,  s.  52  (2).  to  the  liability  of  parties  to  a  bill 

By  the  1  &  2  Geo.  4,  c.  78  (now  or  note  payable  at  a  particular 

repealed),  it  was  enacted  that  an  place,  see  ante.  Chapter  on  Pee- 

acceptance  payable  at  a  banker's,  sentment    for    Acceptance, 

or  other  particular  place,  was,  as  and  post.  Chapter  on  Peesbnt- 

against  the  acceptor,  a  general  mekt  foe  Payment. 
acceptance,  unless  the  acceptor 


r266 


Acceptatice. 


CHAPTER 
XVI. 

'Qualified  as  to 
parties, 

Efiect  of  two 
acceptances 
•on  the  same 
bill. 

Bill  in  a  set. 


Delivery  or 
notice  neces- 
-sary  to  com- 
plete acoept- 
.asice. 


An  acceptance  is  qualified  when  a  bill  drawn  on  two  or 
more  drawees,  is  accepted  by  one  or  some  of  them  but  not 
byall(/). 

Although,  as  we  have  seen,  there  cannot  be  two  accept- 
ances on  the  same  bill,  except  for  honour  (</),  yet  if  such 
a  second  acceptance  be  on  the  bill,  it  may  amount  to  a 
guarantee  {h). 

Where  a  bill  is  drawn  in  a  set,  each  part  being  duly 
numbered  and  referring  to  the  other  parts,  the  whole  con- 
stitutes but  one  bill.  The  acceptance  may  be  written  on 
any  part,  and  must  be  written  on  one  part  only.  For  should 
the  drawee  accept  more  than  one  part,  and  such  accepted 
parts  get  into  the  bauds  of  different  holders  in  due  course, 
he  may  have  to  pay  both  («). 

The  liability  of  the  acceptor,  though  irrevocable  when 
complete  (/c),  does  not  attach  by  merely  writing  his  name, 
but  upon  the  subsequent  delivery  of  the  bill,  or  upon  com- 
munication to,  or  according  to  the  directions  of,  the  person 
entitled  to  the  bill  that  it  has  been  so  accepted.  "La 
raison  est,"  says  Pothier,  "que  le  concours  de  volontes, 
qui  forme  un  contrat,  est  un  concours  de  volontes  que  les 
parties  se  sont  reciproquement  declarees  ;  sans  cela,  la  volonte 
d'une  partie  ne  pent  acquerir  de  droit  a  I'autre  partie,  ni 
par  consequent  6tre  irrevocable.  .  Suivant  ces  principes  pour 
que  le  contrat  entre  le  proprietaire  de  la  lettre  et  celui  sur 
qui  elle  est  tiree  soit  parfait,  il  ne  suflBt  pas  qiie  celui-ci  ait 
eu  pendant  quelque  temps  la  volonte  d'aecepter  la  lettre, 
et  qu'il  ait  ecrit  an  bas  qu'il  I'acceptait  ;  tant  qu'il  n'a  pas 
declare  cette  volonte,  le  contrat  n'est  pas  parfait ;  il  peut 
changer  de  volonte  et  rayer  son  acceptation"  (l). 


(/)  If  the  drawees  are  partners 
in  trade,  one  has  vrimd  facie  a 
right  to  accept  for  all.  If  they 
are  not  partners,  presentment 
must  be  made  to  all,  unless  one 
has  authority  to  accept  for  all. 
Code,  s.  41  b. 

((/)  As  to  which  see  Accept- 
ance SUPEA  Pkotest. 

(JC)  Jacltmny.Jiuclson,2Ca,m^. 
447  ;  11  R.  R.  762  ;  now,  pro- 
bably, it  would  be  held  to  be  an 
indorsement.  Steele  v.  iVKinlay, 
L.  E.,  .5  Ap.  Ca.  754 ;  Code,  s. 
56.  And  Singer  v.  Elliot,  4 
T.  L.  E.  524  ;  Maunder  v.  Scans, 
5  T.  L.  R.  75  ;  and  Jenkins  v. 
Comher,  [1898]  2  Q.  B.  168  ;  67 


L.  J.  780. 

(i)  HoldswoHlh  V.  Sunter,  10 
B.&C.451  ;  34R.K.479  ;  Pereira 
v.  Jopp,  ibid. ;  Code,  s.  71.    - 

(Jt)  Thornton  v.  Dich,  4  Bsp. 
270  ;  Trimmer  v.  Oddie,  Bayley, 
6th  ed.  204. 

(I)  Both.  Edition,  1848,  vol. 
iv.  489.  Co(e  v.  Troy,  5  B.  & 
Aid.  474  ;  1  D.  &  R.  38  ;  24  E.  R. 
460  ;  see  Bentinch  v.  Dorrien,  6 
East,  199  ;  2  Smith,  337  ;  Marius, 
20  ;  and  see  Ralli  v.  Denistoun, 
6  Exch.  483  ;  Cliapman  v.  Cot- 
trell,  34  L.  J.,  Ex.  186  ;  Van 
Diemaii's  Mank  v.  Victoria  Banh, 
L.  E.,  3  Br.  C.  526  ;  40  L.  J., 
Br.  C.  28  ;  Code,  s.  21. 
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The  acceptor  is  now  considered  in  all  cases  as  the  party     CHAPTER 
primarily  liable  on  the  bill.     He  is  to  be  treated  as  the         ^^l- 
principal  debtor  to  the  holder,  and  the  other  parties  as  Liability  of 
■sureties  liable  on  his  default  («i).     The  acceptor  of  a  bill  acceptor, 
■stands  for  most  purposes  in  the  same  situation  as  the  maker 
of  a  note,  and  therefore  most  of  the  following  observations 
■will  apply  to  the  latter  also. 

The   acceptor's   liability,    once  complete,   can   only   be  How  dis- 
■discharged  by   payment,  or  other    satisfaction,    cancella-  charged, 
tion   or'  alteration,    waiver  (or   release,  which   is  merely 
A  more  formal  Avaiver),  or  transfer  to  him  in  his  own 
right  {n). 

Payment,  satisfaction,  and  release  we  shall  consider 
Jiereafter. 

The  acceptor  is  at  liberty  to  cancel  his  acceptance  at  any 
time  before  delivery,  or  notice  of  the  acceptance  to  the 
liolder  (o),  or  person  entitled  to  the  bill. 

A  bill  is  discharged  when  it  has  been  intentionally  can-  Cancellation, 
•celled  by  the  holder  or  his  agent,  and  the  cancellation  is 
•apparent  thereon.  And  so  any  party  liable  on  a  bill  may 
be  discharged  by  the  intentional  cancellation  of  his  signature 
l)y  the  holder  or  his  agent ;  but  in  such  case  any  indorser 
■who  would  have  had  a  right  of  recourse  against  the  party 
•whose  signature  is  cancelled,  is  also  discharged  (p). 


(in)  Fentvni  v.  Pococh,  5  Taunt. 
192  ;  1  Mai-sh.  14. 

Qii)  Transfer  to  him  in  his  own 
«gtit  at  or  after  maturity  is  a 
■discharge  of  the  bill,  Code,  s.  61  ; 
but  if  the  converse  hold  good  by 
"implication,  not  so  if  the  transfer 
be  to  him  in  someone  else's  right, 
as,  for  example,  as  trustee  or 
•executor  ;  which  has  long  been 
the  rule  in  equity.  A  bill  trans- 
ferred to  the  acceptor  before  due 
is  said  to  be  "  retired,"  and  can 
.in  general  be  re-issued. 

(»)  Cox  V.  Troy,  5  B.  &  Aid. 
474  ;  24  R.  R.  460  ;  Bentinch  v. 
Dorrien,  6  East,  199  ;  Marius,  20  ; 
JtaUi  V.  Denutoun,  6  Ex.  483 ; 
■Chapman^.  Cottrell,  34  L.  J.,  Ex. 
.186;  Van Dieman's Land Banlt,^. 
Victoria  Banli,  L.  R.,  3  Pr.  C.  526  ; 
40  L.  J.,  Pr.  C.  28  ;  Code,  s.  21. 

(p)  Code,  s.  63.  In  general, 
••subsequent  parties,  from  whom 
payment  is  enforced  when  the 
iilJ  is  dishonoured,  have  a  right 


of  recourse  against  prior  parties  ; 
hence  in  general  cancellation  of 
the  acceptance  frees  the  drawer 
and  all  indorsers  ;  cancellation 
of  the  drawer's  signature,  all  the 
indorsers  ;  and  cancellation  of  an 
indorser's  signature,  all  subse- 
quent indorsers  ;  cancellation  of 
the  acceptance  is  therefore  virtu- 
ally a  cancellation  of  the  bill  ; 
hence,  perhaps,  the  drawer  is  not 
mentioned  as  discharged  in  sub- 
sect.  (2),  but  only  the  indorsers. 
But  in  a  bill  accepted  for  the 
accommodation  of  the  drawer, 
qucere  if  he  would  be  discharged 
by  cancellation  of  the  acceptor's 
signature,  though  the  indorsers 
would  be  ;  and  if  the  bill  were 
accepted  for  the  accommodation 
of  the  payee,  cancellation  of  the 
drawer's  signature  would  not  free 
the  payee,  the  first  indorser,  for 
he  would  have  no  right  of  recourse 
against  the  drawer. 
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A  cancellation  made  unintentionally,  or  under  a  mistake^ 
or  without  the  authority  of  the  holder,  is  inoperative  ;  but 
when  a  bill  or  any  signature  thereon  appears  to  have  been 
cancelled,  the  burden  o-f  proof  lies  on  the  party  alleging  the- 
same  to  have  been  done  unintentionally,  or  under  a  mistake,, 
or  without  authority  {q). 

Where  an  acceptance  has  been  cancelled  by  mistake,  it  is- 
the  usage  in  the  City  of  London  to  return  the  bill  with  the- 
words  "cancelled  by  mistake"  written  on  it. 

The  proper  and  safe  mode  of  cancelling  is  to  draw  the  pen 
through  tlie  name,  so  as  to  leave  it  legible  (r). 

If  a  banker  with  whom  a  bill  is  made  payable  by  the- 
acceptor,  cancel  the  acceptance  by  mistake,  without  any 
want  of  due  care,  and  return  the  bill  defaced,  refusing  to  pay 
it,  he  does  not  thereby  necessarily  incur  any  legal  liability  ;. 
but  if  in  so  doing  he  be  guilty  of  want  of  due  care,  an 
action  may  lie  against  him  at  the  suit  of  the  holder,  for  the 
special  damage  sustained  by  the  cancellation  tf  the  bill(s). 

It  is  a  general  rule  of  law,  that  a  simple  contract  may, 
before  Ireach,  be  waived  or  discharged,  without  a  deed  and 
without  consideration  ;  but  after  breach  there  can  be  nO' 
discharge,  e?cept  by  deed,  or  upon  sufficient  consideration  (/)► 
To  this  rule  it  has  been  repeatedly,  held  that  contracts  on 
bills  of  exchange  form  an  exception,  and  that  the  liability 
of  the  acceptor  or  other  party,  remote  or  immediate,  though, 
complete,  may  be  discharged  by  an  express  renunciation  of 
his  claim  on  the  part  of  the  holder  (m),  without  consideration. 

Espie,  26  L.  J.,  Ex.  2il  ;  2  H.  fc 
K.  79. 

(?/)  The  law  seems  now  to  be  so- 
settled  in  accordance  with  prior 
decisions,  and  with  the  law  of 
France  and  other  countries,  where 
the  distinction  between  simple- 
contracts  and  contracts  under 
seal  is  unknown.  "  Le  cr^anciei- 
pent  renoncer  a  son  droit  d'exiger 
le  payement  de  ce  que  lui  doit  soa. 
d^biteur  ;  c'est  ce  qu'on  appelle- 
faire  remise."  Pardessus,  Droit 
Commercial,  vol.  1,  p.  272,  6th 
ed.  Paris.  See  the  judgmeat  of 
Parke,  B.,  ia  Foster  v.  Dawher,  6- 
Exch.  851  ;  see  also  Nouguier  des. 
Lettres  de  Change,  vol.  1,  p.  353.. 
See  also  Bolmm  v.  Espic,  26  L.  J., 
Ex.  240  ;  2  H.  &  N.  79  ;  and 
Story  on  Bills,  s.  266.  The  Code- 
seems  to  require  no  consideratioin 
for  either  cancellation  or  waive)-. 


(?)  Code,  s.  63  (3)  ;  Wanmch 
V.  Rogers,  5  M.  &  U.  3i0  ;  JRajjer 
V.  Birklech,  15  East,  17  ;  13  K.  E. 
354  ;  Duridsoiiy.  Cooper, 11  M. & 
-  W.  778  :  Sweetitig  y.  liaise,  9  B.& 
C.  365  ;  4  M.  &  R.  287  ;  JDomiidon 
Baiilt  V.  Anderson,  15  Co. S. 408. 
S.  C.  Cancellation,  though  it 
destroys  rights  on  the  bill  as  pay- 
ment does,  need  not  affect  other 
rights  in  the  same  way.  Yglesias 
V.  Mercantile  Plate  Bauli,  L.  E., 
3  C.  P.  D.  60,  330. 

(?')  Wiihinson  v.  Johnson,  3  B. 
&  C.  428  ;  27  E.  E.  393  ;  Inaham 
V.  Primrose,  28  L.  J.,  C.  P."294  ; 
7C.  B,,N.  S.  82. 

(«)  NovelU  V.  Mox-si,  2  B.  &  Ad. 
757  ;  36  E.  B.  736  ;  Warwich  v. 
Rogers,  5  M.  &  G.  340. 

(f)  Coin.  Dig.  Action  on  the 
Case  in  Assumpsit,  G. ;  Fitrh  v. 
Svtton,  5  East,  230  ;   Doison  v. 
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Tins  exception  seems  at  first  sight  to  violate  a  fundamental  CHAPTER 
rule,  but  the  reason  may  be  that  the  distinction  between  ^^l. 
a  release  under  seal  and  a  release  not  uader  seal  is  quite 
unknown  in  most  foreign  countries.  An  express  and  com- 
plete renunciation  by  the  holder  of  his  claim  on  any  party 
to  the  bill  is  therefore  according  to  the  law  merchant 
«quivalent  to  a  release  under  seal.  And  as  it  would  be 
highly  inconvenient  to  introduce  nice  distinctions  and  nice 
questions  of  international  law,  all  the  contracts  on  a  foreign 
bill,  though  negotiated  or  made  in  England,  and  all  the 
contracts  on  an  inland  bill,  depending  as  they  do  on  the 
same  law  merchant,  may  be  so  released.  And  such  a 
relaxation  of  the  general  rule  in  the  case  of  bills  of  exchange 
is  not  unreasonable  on  another  ground.  The  money  due  at 
the  maturity  of  a  bill  of  exchange  is  in  practice  expected  to 
l)e  paid  immediately  and  in  many  cases  with  remedies  over 
in  i'avour  of  the  debtor.  Parties  liable,  who  are  expressly 
told  that  recourse  will  not,  in  any  event,  be  had  to  them, 
are  almost  sure,  in  consequence,  to  alter  their  conduct  and 
position.  Joint  indorsees  against  acceptors : — It  was  proved 
that  the  plaintiflfs  knew  the  acceptance  was  for  the  accom- 
modation of  the  drawer,  and  that  they  had  said,  at  a 
meeting  of  the  defendants'  creditors,  "  that  they  looked  to 
the  drawer,  and  should  not  come  upon  the  acceptors."  They 
had  at  this  time  goods  of  the  drawer  in  their  hands,  which 
afterwards  turned  out  of  little  value.  Lord  EUenborough 
directed  the  jury  to  consider,  "whether  the  language 
employed  by  the  plaintiffs  amounted  to  an  absolute  uncon- 
ditional renunciation  by  them,  as  holders  of  the  "bill,  of  all 
claims  in  respect  of  it  upon  the  defendants,  as  acceptors.  In 
that  case  the  acceptors  were  discharged  from  their  liability : 
the  holders  had  made  their  election,  and  could  now  only 
proceed  against  the  drawer.  On  the  other  hand,  if  the 
words  only  imported  that  they  looked  to  the  drawer  in  the 
first  instance,  that  it  was  not  then  necessary  to  come  upon 
the  acceptors,  and  that  they  should  not  resort  to  them  if 
satisfaction  could  be  obtained  in  another  quarter,  they  did 
not  waive  their  remedy  by  this  conditional  promise,  and 
the  acceptors  still  continued  liable  until  the  bill  should  be 
actually  paid  "  {x).  Receiving  interest  from  the  drawer  will 
not  discharge  the  acceptor.  Nothing  short  of  an  express 
discharge  will  do  so  {y). 

(x)    ^VJl,atley     v.     Trk-her,    \  AiidftrsoiiY.  Cleveland,  13  East, 

Camp.  35  ;  10  R.  R.  623.  430  a. ;  Furquhary.  Southey,  M.& 

Cij^mngwallv.Dunstei;  Doug.  M.U;  2C.&P.497  ;  31  R.  R.689  ; 

235  ;    anci    Blacli   v.   Peel,   aud  Adams  v.  Gregg,  2   Stark.   531  ; 

Walpoley.Pulteney,i\i&xQ,G\t<iA.\  Steveiin  y.   Thacker,  Pealie,  187. 
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Security  by 
specialty. 


The  renunciation  must  be  absolute  and  unconditional ; 
and  in  writing,  unless  the  bill  be  delivered  up  to  the 
acceptor  {z). 

The  bill  itself  is  discharged  when  the  holder  at  or  after 
maturity  renounces  his  rights  against  the  acceptor. 

And  so  the  liabilities  of  any  party  to  the  bill  may  be 
renounced  by  the  holder  before,  at,  or  after  maturity ;  but 
the  rights  of  a  holder  in  due  course  without  notice  of  the 
renunciation  will  not  be  affected  thereby  {a). 

A  plea  of  waiver  must  state  that  the  party  waiving  was- 
the  holder  of  the  bill  at  the  time  of  the  waiver  (b). 

The  liability  of  the  acceptor,  as  such,  will  also  be  extin- 
guished, by  taking '  from  him  a  co-extensive  security  by 
specialty.  But  if  the  new  security  recognise  the  bill  or  note 
as  still  existing,  it  is  not  extinguished  (c).  "Where  one  of 
three  partners,  after  a  dissolution  of  partnership,  undertook, 
by  deed  made  between  the  partners,  to  pay  a  particular 
partnership  debt  on  two  bills  of  exchange,  and  that  was 
communicated  to  the  holder,  who  consented  to  take  the 
separate  notes  of  the  one  partner  for  the  amount,  strictly 
preserving  his  right  against  all  three,  and  retained  possession 
of  the  original  bills,  it  was  held  that,  the  separate  notes 
having  proved  unproductive,  he  might  still  resort  to  his 
remedy  against  the  other  partners,  and  that  the  taking, 
under  these  circumstances,  the  separate  notes  and  even 


So  it  has  been  held,  that  a  right 
to  sue  the  drawer  may  be  waived. 
JDelatorre  v.  Barclay,  1  Stark.  7  ; 
see  Cartwright  v.  Williams,  2 
Stark.  340  ;  Adams  v.  Gregg,  2 
Stark.  531  ;  see  Story  on  Bills, 
s.  252  ;  see  also  Steele  v.  Harmer, 
15  L.  J.,  Exch.  217  ;  14  M.  &  W. 
831  ;  and'4  Exch.  1,  in  error.  As 
to  pleading  a  waiver,  see  Steele  v. 
Benkam,  3  D.  &  L.  506. 

{z)  Or  his  .legal  representa- 
tives. Delivery  to  a  devisee  was 
held  insufficient  in  Edwards  v. 
Walters,  [1896]  2  Ch.  157  ;  and 
in  In  re,  George,  44  Ch.  D.  627, 
a  written  direction  to  destroy. 
Code,  s.  62. 

(a)  Code,  s.  62.  No  considera- 
tion is  required  for  a  waiver. 
Foster  y.  Bawher,  6  Ex.  851.  The 
construction  of  a  written  renun- 
ciation, like  that  of  other  written 
documents,  is  for  the  Court.  See 
In    re     Oeorge,   supra ;    where 


one  was  held  revocable  and  there- 
fore bad.  If  there  be  a  par- 
tial or  conditional  renunciation,- 
it  should  seem  that  it  may  be 
available  between  the  actual  par- 
ties if  founded  on  good  considera- 
tion. ParTier  v.  Leigh,  2  Stark. 
228  ;  Farquhar  v.  Soutkey,  2  C.  & 
P.  497 ;  31  B.  E.  689  ;  Owen  v. 
Pizey,  11  W.  K.  C.  P.  21.  It  is 
to  be  observed  that  the  words 
in  sub-sect.  (2)  are  "  in  like 
manner,"  thus  leading  to  a  pos- 
sible inference  that  a  writing  may 
now  be  required  in  renouncing 
another  party's  liability,  though 
the  other  alternative — delivery — 
would  be  inapplicable. 

(i)  Steele  v.  Harmer,  15  L.  J., 
Ex.  217  ;  14  M,  &  W.  136  ;  4 
Ex.  1. 

(a)  Ansell  v.  Baher,  15  Q.  B. 
20 ;  Twopenny  v.  Toung,  3  B.  & 
C.  208  ;  5  D.  &  K.  259. 
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afterwards  renewing  them  seyeral  times  successiyely,  did    OHAPTEE 
not  amount  to  satisfaction  of  the  joint  debc(^).     But,  in         ^^^- 
general,  the  taking  a  separate  bill  of  one  of  two  joint 
acceptors  of  a  former  bill  is  a  relinquishment  of  all  claim 
on  the  former  security  («). 

The  acceptor  of  a  bill  engages  absolutely  to  pay  according  Contract  o£ 
to  the  tenor  of  his  acceptance ;  he  is  also  precluded  from  ^^^  acceptor, 
denying  to  a  holder  in  due  course  ; 

the  existence  of  the  drawer  : 

the  genuineness  of  his  signature  : 

his  capacity  and  authority  to  draw  the  bill : 
In  the  case  of  a  bill  payable  to  the  drawer's  order  ; 

the  then  capacity  of  the  drawer  to  indorse,  but  not  the 
genuineness  or  validity  of  his  indorsement : 
In  the  case  of  a  bill  payable  to  the  order  of  a  third  person  ; 

the  existence  of  the  payee  : 

his  then  capacity  to  indorse,  but  not  the  genuineness 
or  validity  of  his  indorsement. 
Hence  the  acceptor  cannot  be  admitted  to  prove  that  the 
drawer's  signature  was  forged  (/) ;  or  to  say  that  the  payee 
being  a  bankrupt  could  not  indorse  {g),  or  even  to  say 
that  a  second  bankruptcy  before  the  acceptance  precluded 
him  from  indorsing,  though  the  effect  of  such  second  bank- 
ruptcy were  to  vest,  ipso  facto,  all  the  bankrupt's  property 
in  his  assignees  (h).  Neither  can  the  acceptor  be  allowed 
to  defeat  the  indorsement  by  setting  up  the  infancy  of  the 
payee  (»").  Nor  can  the  acceptor  plead  that  the  drawer  to 
whose  order  the  bill  was  made  payable  was  a  corporation, 
having  no  authority  to  indorse  (^)  ;  nor  that  the  drawer 
was  a  married  woman,  although  as  the  husband  might  sue 


(i)  Bedford  v.  DeaUn,  2  B.  & 
Aid.  210  ;  2  Stark.  178. 

(e)  Evans  v.  Druvtmiond,  i  Esp. 
89  ;  Reed  v.  White,  5  Esp.  122  ; 
Thompson  v.  Percival,  5  B.  &  Ad. 
925  ;  3  2Sr.  &  M.  667. 

(/)  Code,  s.  54  ;  Price  v.  Neal. 

3  Burr.  1354  ;  1  W.  Bl.  390 
Portho'use  v.  ParJier,  1  Camp.  82 
10  E.  R.  637  ;  Prince  v.  Bru- 
natte,  1  Bing.  N.  C.  435  ;  1  Scott, 
342  ;  3  Dowl.  382  ;  Wilkinson 
V.  Lutwidge,  1  Stra.  648  ;  Jemjs 
V.  Fawler,  2  Stra.  946,  and  see 
Bass  V.  Clive,  4  M.  &  Sel.  13  ; 

4  Camp.  78 ;  Phillips  v.  Int 
Thurn,  L.  B.,  1  C.  P.  463  ;  35 
L.  J.  220 ;  Garland  v.  Jacomb, 


L.  E.  8  Ex.  216.  In  L.  S;  8.  W. 
Banli  V.  Wentworth,  L.  R.,  5  Ex. 
D.  96,  it  was  held  that  he  ad- 
mitted the  drawer's  indorsement 
as  well,  but  this  decision  was 
anterior  to  the  passing  of  the  Code.. 

(§')  Drayton  v.  Dale,  2  B.  &  C. 
293;3D.&Ey.534;  26E.E.356r 
Braithwaite  v.  Gardiner,  8  Q.  B. 
473. 

(h)  Pitt  V.  Chappelow,  8  M.  &r 
W.  616. 

(i)  Taylor  v.  Croker,  4  Esp. 
187  ;  Jones  v.  Darch,  4  Price^ 
300  ;  18  E.  E.  720.     Code,  s.  22. 

Qi)  Halifax  v.  Lyle,  19  L.  J., 
Exch.  197  ;  3  Exch.'  446.  Code,, 
s.  22. 
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CHAPTER     or  indorse,  the   consequence   might  be  that   the  acceptor 
^^^-         might  possibly  be  compelled  to  pay  the  bill  twice  (/).    Nor 
"^  "   that  the  drawing  (and  first  indorsing)  were  in  the  name  of 

a  deceased  person  {m).  But  the  acceptance  of  a  bill  drawn 
and  indorsed  in  the  name  of  a  really  existing  person  is  no 
admission  of  the  handwriting  of  the  indorser  (n),  unless  at 
the  time  of  the  acceptance  the  drawee  knew  of  the  forgery, 
and  intended  that  the  bill  should  be  put  into  circulation 
by  a  forged  indorsement  (o).  And  the  acceptance  of  a  bill 
purporting  to  be  already  indorsed  by  the  payee,  not  being 
the  drawer,  is  no  admission  of  the  genuineness  or  validity 
of  the  indorsement  (p) ;  and  the  law  is  the  same  though 
the  bill  be  payable  to  the  drawer's  own  order  (q).  So  where 
the  drawing  is  by  procuration,  the  authority  of  the  agent 
to  draw  is  admitted,  but  not  his  authority  to  indorse  (»•). 
But  where  the  bill  is  drawn  in  a,  fictitious  name,  the  acceptor 
undertakes  to  pay  to  an  indorsement  by  the  same  hand  (s). 
A  plea  to  the  jurisdiction  only  of  an  inferior  court,  though 
admitting  the  allegations  of  acceptance,  notice  of  dishonour, 
&c.,  does  not  admit  that  they  took  place  within  the 
jurisdiction  (t). 

Where  drawee  A  forgery  is  incapable  of  ratification  (m),  but  if  the  drawee 

precluded  jj^s  once  admitted  that  the  acceptance  is  in  his  own  hand- 

ing™coept'- '  writing,  and  thereby  given  currency  to  the  bill,  he  cannot 

ance.  afterwards  exonerate  himself  by  showing  that  itwasforged(ir). 


(l)  Smith  V.  Marsach,  18  L.  J., 
C.  P.  68  ;  6  C.  B.  486.  As  to 
married  women  now,  see  ante, 
p.  78. 

(m)  AshjrMe,  v.  Bryan,  32  L.  J.. 
Q.  B.  91  ;  3  Best  &  S.  474  ; 
affirmed  in  error,  33  L.  J.,Q.  B.  328. 

(?0  Simtli  V.  Chester,  1  T.  R. 
6.55  ;  1  R.  B.  345  ;  Car  rick  v. 
VicJtery,  Doug.  2nd  ed.  653,  n.  134. 

(o)  Beeman  v.  Dueh,  11  M.  & 
W.  251. 

(_p)  Tuclier  v.  Itobarts,  18  L.  J., 
Q.  B.  169  ;  22  L.  J.,  Q.  B.  270  ; 
in  error,  16  Q.  B.  560. 

(?)  Story  on  Bills,  p.  489  ;  but 
see  a  dictum  of  Patteson,  J.,  in 
Tvclter  v.  Roharts,  supra ;  Bee- 
man  V.  Bucli,  supra  ;  Garland  v. 
Jacomb,  L.  R.,  8  Ex.  216. 

()')  Jtolinson  v.  Yarrowj  7 
Taunt.  455;  18  R.  R.  537;  1 
Moore,   150  ;  see  ante,  p.  41. 

(/)  Cooper  V.  Mayer,  10  B.  &  C. 
468  ;  5M.&R.387;  34B.R.493; 


Beeman  v. Buck,!!  M.  &  W.  251  ; 
and  see  Taylor  v.  CroJior,  4-  Esp. 
187;  Bassv.Clli-e,iM..&S.13; 
4  Camp.  78.  See  PhiUqJs  v.  Im 
Thurn,  35  L.  J.,  C.  P.  220  ;  L. 
R.,  1  C.  P.  463.  It  seems  that  a 
bill  drawn  and  indorsed  in  a 
fictitious  or  forged  name,  to  the 
knowiedge  of  the  drawer,  should 
be  declared  on  as  payable  to  the 
bearer.  See  Pli ill'q>s  v. Im  Tlmrii, 
ante,  and  Beeman  v.  Bucli,  11 
M.&W.  251.     Code,  s.  7(3). 

(f)  Sewell  V.  Cheetham,  L.  R., 
9  C.  P.  420. 

(u)  Brook  V.  Ilooh,  L.  R.,  6 
Exch.  89  ;  40  L.  J.  50. 

(jk)  Leach  v.  Bitchanan,  4  Esp. 
226  ;  so  held  by  Lord  Ellen- 
borough.  Mere  silence  after 
knowledge  does  not  create  an 
estoppel.  McKetizie  v.  Britixh 
Linen  Co.,  L.  R.,  6  Ap.  Ca.  82  ; 
Ogih-ie  v.  West  Australian  Bank, 
[1896]  Ap.  Ca.  257. 
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Acceptance. 

By  paying  one  forged  acceptance  a  man  is  not  estopped 
from  setting  up  that  defence  in  the  case  of  another  similar 
bill  (2/). 

When  goods  or  bills  of  lading  are  sent  to  the  consignee 
accompanied  by  a  bill  of  exchange  for  his  acceptance,  he 
must  accept  the  bill  before  he  can  acquire  or  transfer  any 
property  in  the  goods  or  bills  of  lading  (z).  So  when  a 
cheque  was  sent  in  respect  of  a  promised  renewal,  the 
acceptor  cannot  take  the  cheque  without  renewing  the 
acceptance  (a). 

In  alluding  to  excuses  for  notice  of  dishonour,  the  Code 
in  sect.  50  (2)  c.  (4)  uses  the  phrase — when  the  drawee  or 
acceptor  is,  as  between  himself  and  the  drawer,  under  no 
obligation  to  accept  or  pay  ;  and  in  excuses  for  due  pre- 
sentment for  payment  in  sect.  46  (2)  c,  the  phrase — where 
the  drawee  or  acceptor  is  not  bound,  as  between  himself  and 
the  drawer,  to  accept  or  pay,  and  the  drawer  has  no 
reason  to  believe  that  the  bill  would  be  paid  if  presented ; 
both  these  probably  cover  much  the  same  ground  as  the 
expression  formerly  used,  that  the  drawer  was  not  entitled 
to  expect  due  presentment  or  notice  of  dishonour  where  he 
had  neither  any  effects  in  the  drawee's  hands  at  the  time, 
nor  a  reasonable  probability  of  there  being  such.  An 
obligation  to  accept  or  pay  can  only  arise  from  a  contract 
express  or  implied,  as  has  been  noticed  in  the  case  of  a 
banker's  obligation  to  honour  his  customer's  cheque  ;  but 
still,  whenever  the  drawer  has,  as  Lord  Ellenborough  says, 
"  a  solid  belief  "  that  the  bill  will  be  duly  accepted  or  paid, 
whether  from  the  state  of  accounts  or  any  other  relation 
between  himself  and  the  drawee,  he  will  probably  be  entitled 
to  expect  both  (b). 

When  acceptance  is  refused,  and  the  bill  is  protested  for  accepiancj' 
non-acceptance,  or  where  a  bill  has  been  protested  for  supra  peo- 
better  security  and  is  not  overdue,  any  person  not  being 
liable  thereon  may,  with  the  consent  of  the  holder,  intervene 
and  accept  the  bill  supra  protest,  for  the  honour  of  any  party 
thereto,  or  for  the  honour  of  the  person  for  whose  account 
the  bill  is  drawn. 

There  may  be  a  partial  acceptance  for  honour. 


TEST  OR  FOB 
HONOUR. 


(y)  Morris  v.  Bethell,  L.  E.,  5 
C.  P.  47. 

(z)  81iep1ierd  v.  Harrison,  L. 
E.,  5  H.  L.  116  ;  40  L.  J.,  Q.  B. 
149  ;  Sale  of  Goods  Act,  [1893] 
s.  19  (3)  ;  but  see  Cahris  case, 

B.B.E. 


C.  A.,  March  8th,  1899. 

(a)  Torrancey .Banhof  British 
North  America,  L.  E.,  5  P.  C. 
246. 

(V)  Bwcker  v.  Hiller,  8  Camp. 
217  ;  14  E.  E.  278. 

18 
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Referee  in 
case  of  need. 


Contract  of 
acceptor 
supra  protest. 


If  the  acceptance  does  not  state  for  whose  honour  it  is 
made,  it  will  be  deemed  to  be  for  the  honour  of  the 
drawer  (c). 

Though,  as  we  have  seen,  there  cannot  be  two  or  more 
drawees  in  the  altennative,  or  in  succession,  yet  the  drawer 
or  indorser  may  insert  in  the  bill,  the  name  of  a  person  to 
whom  the  holder  may  resort  if  the  bill  is  dishonoured  by 
non-acceptance  or  non-payment.  Such  person  is  called 
the  "referee  in  case  of  need,"  and  resort  to  him  is  optional 
on  the  part  of  the  holder  (d). 

An  acceptance  supra  protest  must  be  written  and  signed 
on  the  bill,  and  indicate  that  it  is  an  acceptance  for 
honour  (e). 

An  acceptance  for  honour  is  liable  on  the  bill  to  the 
holder,  and  to  all  parties  to  the  bill  subsequent  to  the  one 
for  whose  honour  he  has  accepted.  He  engages  that  he 
will,  on  due  presentment,  pay  the  bill  according  to  the  tenor 
of  his  acceptance  on  the  drawee's  default,  provided  it  be 
duly  presented  to  the  drawee  and  protested  for  non-payment, 
and  that  he  receive  notice  of  these  facts  (/). 

Protest  for' non-pay  mentis  required  before  the  bill  can  be 
presented  either  to  the  acceptor  for  honour,  or  the  referee 
in  case  of  need  ;  and  also,  again,  in  case  of  dishonour  by  the 
acceptor  for  honour  {g). 


(c)  Code,  s.  65  (1).  Protest  has 
always  been  necessary  whereon  to 
found  an  acceptance  for  honour. 
Vandewall  v.  Tyrrell,  M.  &  M. 
87  ;  Geralopulov,  Wieler,  10  C.  B. 
690  ;  Bay.  6th  ed.  181  ;  Nouguier, 
Lettres  de  Change,  584 — 591.  As 
to  protesting  for  better  security, 
see  Chapter  on  Protest  and 
Noting. 

(d")  Code,  ss.  6  (2)  and  15. 
Protest  for  non-acceptance  is  not 
mentioned  as  being  required  when 
the  holder  has  recourse  to  a 
referee  in  case  of  need,  but  protest 
for  non-payment  is.  Sect.  67  (1). 
A  referee  in  case  of  need  seeming 
to  be  more  an  agent  to  pay  the 
bill  than  an  alternative  drawee. 
A  referee  in  need  appointed  by 
an  indorser,  is  not  a  party  to 
receive  notice  of  dishonour  and 
so  gain  extra  time.  In  re  Leeds 
JianUim  Co.,  L.  R.,  1  Eq.  76  ;  35 
L.  J.,  Ch.  33. 


(e)  Sect.  65  (3).  The  full  form 
should  be  "  accepted  supra  protest 
for  the  honour  of  A.,"  B  :  but 
more  commonly  "accepts  S.  P.," 
B'  :  Beawes,  38. 

(/)  Sect.  66.  An  acceptor,  S. 
P.,  admits  the  genuineness  of  the 
signature  of  the  party  for  whose 
honour  he  accepts,  and  is  bound 
by  any  estoppel  binding  on  such 
party.  Phillips  v.  Im  Thurn, 
L.  E.,  1  C.  P.  463.  He  is  placed  in 
the  shoes  of  such  party,  both  as 
regards  his  liability  to  subsequent 
parties  and  his  rights  against 
the  antecedent  parties,  and  in 
addition  can  recover  against 
such  party  himself.  Beawes,  47. 
Code  de  Commerce,  Art.  159. 
Both.  Vol.  IV.,  Pt.  I.  113,  114. 
Nouguier,  L.  D.  C.  584—591. 
And  so  in  Code  of  any  one  who 
pays  for  honour,  s.  68  (5). 

O)  Code,  s.  67. 
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Where  the  acceptor  for  honour  lives  where  the  bill  is     (CHAPTER 
protested  for  non-payment,  the  bill  must  be  presented  to         ~s^\- 
him  not  later  than  the  day  following  its  maturity;  if  else-  i>ieseiitment 
where,  then  forwarded  to  him  within  the  same  time  ;  but  to  acceptor 
failure  or  delay  in  so  presenting  will  be  excused  by  any  foi'  honour. 
circumstance  which    would    excuse  failure    or   delay  of 
presentment  for  payment  (A).      The  maturity  of  a  bill 
accepted  for  honour  is  now  calculated  from  the  date  of 
noting  and  protesting  for  dishonour,  and  not  from  the  date 
of  acceptance  for  honour  (i). 

The  method  of  accepting  sufra  protest  is  said  to  be  as  Mode  of  sneh 
follows,  viz.  the  acceptor  supra  protest  must  personally  acceptance, 
appear  before  a  notary  public,  with  witnesses,  and  declare 
that  he  accepts  such  protested  bill  in  honour  of  the  drawer 
or  indorser,  as  the  case  may  be,  and  that  he  will  satisfy  the 
same  at  the  appointed  time  ;  and  then  he  must  subscribe 
the  bill  with  his  own  hand  (k). 

Any  person  not  already  liable  on  it  may  accept  a  bill  Who  may  so 
■supra  protest:  and  the  drawee  himself,  though  he  may  accept. 
refuse  to  accept  the  bill  generally,  may  yet  accept  it  supra 
protest  for  the  honour  of  the  drawer  or  of  an  indorser  (I). 
And  though  we  have  seen  that,  after  one  general  accept- 
ance, there  cannot  be  another  acceptance  (m),  yet,  when 
a  bill  has  been  accepted,  supra  protest,  for  the  honour  of  one 
party,  it  is  said  that  it  may,  by  another  individual,  be 
accepted,  supra  protest,  for  the  honour  of  another  (n).  In 
no  one  case  is  th§  holder  obliged  to  take  an  acceptance  for 
honour  (o). 

The  holder  of  a   dishonoured   bill,  who  is  offered   an   Conduct 
acceptance  for  the  honour  of  some  one  of  the  preceding  which  holder 
parties  to  the  bill,  should  first  cause  the  bill  to  be  protested,   ^1^°"^^' P"''''"^. 


(70  Code,  ss.  67  (2)  and  (3), 
and  46.  The  6  &  7  WiU.  4,  c.  58 
<now  repealed),  contained  the 
same  provision  as  to  time  of  pre- 
sentmenttoSLCceptoi  siipra^ivtest 
•or  referee  in  case  of  need. 

(i)  Code,  s.  65  (5).  So  formerly, 
Williams  v.  Germaine,  7  B.  &  C. 
468  ;  1  M.  &  R.  394  ;  31  R.  R.  248. 

(Ji)  The  Code  does  not  seem 
•expressly  to  require  the  services 
•of  a  notary  for  acceptance,  S.  P., 
but  it  certainly  does  for  payment. 
,.S.  P.     Sect.  68  (3). 

(T)  Beawes,   33.    And    it   has 


been  held  in  America  that  it  is 
no  objection  that  the  acceptor 
supra  protest  tak.es  the  guarantee 
of  the  drawee.  Byles  on  Bills, 
6th  American  edition,  408. 

(«i)  Jackson  v.  Hudson,  2 
Camp.  447  ;  11  R.  R.  762. 

(m)  Beawes,  pi.  42.  See  ante, 
p.  258. 

(fl)  Mutford  V.  Walcott,  12 
Mod.  410  ;  1  Ld.  Raym.  575, 
S.  C.  ;  Beawes,  37  ;  Gregory  v. 
Walcup,  Comb.  76  ;  Pillans  v. 
Van  JMierop,  3  Burr.  1663.  Code, 
s.  65  (1). 
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CHAPTER     and  then  to  be  accepted,  supra  p'otest,  in  the  manner  above 
•^^^^-  described.     At  maturity  he  should  again  present  it  to  the 

drawee  for  payment,  who  may,  in  the  meantime,  have  been 
put  in  funds  by  the  drawer  for  that  purpose.  If  payment 
by  the  drawee  be  refused,  the  bill  should  be  protested  a 
second  time  for  non-payment  (p),  and  then  presented  for 
payment  to  the  acceptor  for  honour  (§■).  Doubts  having- 
arisen  as  to  the  day  when  the  bill  should  be  again  presented 
to  the  acceptor  for  honour,  or  referee  in  case  of  need,  for 
payment,  the  6  &  7  "Will.  4,  c.  58  (now  repealed),  enacted, 
that  it  should  not  be  necessary  to  present,  or  in  case  the 
acceptor  for  honour  or  referee  live  at  a  distance,  to  forward 
for  presentment,  till  the  day  following  that  on  which  the 
bill  becomes  due,  and  a  similar  provision  is  contained  in 
the  Code  (r). 

In  a  case  which  attracted  much  attention,  it  was  proved, 
that  where  a  foreign  bill,  drawn  upon  a  merchant  residing 
in  Liverpool,  payable  in  London,  is  refused  acceptance,  the 
usage  is  to  protest  it  for  non-payment  in  London.  The  bill 
is  put  into  the  hands  of  a  notary,  and  he  formerly  used  to 
make  protest  at  the  Royal  Exchange,  but  that  custom  is 
obsolete  :  the  notary  now  is  merely  desired  by  the  holder 
to  seek  payment  of  the  bill,  and  on  a  declaration  by  the 
holder  that  the  drawee  has  not  remitted  any  funds,  or 
sent  to  say  where  the  bills  will  be  paid,  the  notary  at  once 
marks  it  as  protested  for  non-payment.  The  Court  (except 
perhaps,  Bayley,  J.)  seemed  to  think  this  might,  if  the  bill 
were  payable  in  London,  be,  in  ordinary  cases,  suflBcient. 
But  they  were  all  agreed  that  it  would  not  have  been 

(^j)  JEoare    v.     Cazenove,    16  tireur  en  <^pronve  quelque  pr€]u- 

East,  391  ;  14  E.  E.  370.  dice."     But  according  to  Beawes, 

iq)  Williams  v.   Germaine,  7  pi.  47,  any  one  accepting  a  bill 

B.  &  C.  477  ;  1  M.  &  R.  394  ;  31  supra  protest,  for  the  honour  of 

E.  E.  248.  the  drawers  or  indorsers.  though 

(?■)  Code,  s.  67.    According  to  without  their  order  or  knowledge, 

the  French  law  the  acceptor  for  has  his  remedy  against  the  person 

honour  is  hound  to  give  notice  for  whose  honour  he  accepted, 

to  the  person  for  whose  honour  It    seems    that,  by  the   former 

he  accepts.     "  L'intbevenant  Scotch  law,  a  holder  might  take 

EST  TBKU  DB  NOTIFIEE  SAjss  an  acceptance  s«;jm -^roffiii,  and 

DBLAl    SON    INTERVENTION    A  yet  sue  the  drawer  or  indorsers. 

CBLUi  POTJK  QUI  IL  EST  INTER-  Thompson,  489.   Such  is  certainly 

VENU."  Code  de  Commerce,  127  :  the  French  law  :  "Le  porteur  de 

— "  Farce  que  autrement,"  says  la  lettre  de  change  conserve  tou^ 

Eogron,  "  le  tireur,  ignorant  ce  ses  droits  contre' le  tireur  et  les 

qui  est  arriv^,  pourrait  envoyer  endosseurs  a  raison  du    difaut 

la  provision  au  tir^ ;  I'observation  d' aeeeptation  par  celui  sur  qui 

de  cette  disposition  donne  lieu  la  lettre  etait  tiree,  nonobstant 

k  des  dommages-int&6ts  contre  tmtes  acceptations  par  interren- 

I'accepteur  par  intervention  si  le  tion."    Code  de  Com.  128. 
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sufficient  in  tlie  principal  case  to  charge  the  acceptor,  supra    CHAPTER 

protest,  because  the  acceptance  was  in  these  words — "If        ■^^^- 

regularly  protested  and  refused  ivhen  due ; "  and  they  said 

the  drawees  could  not  be  said  to  refuse,  unless  they  were 

Jisked.     The  Court  also  appear  to  have  been  clear,  that 

though  there  might  be  cases  in  which  an  exhibition  of  the 

bill  to  a  notary  in  London  is  sufficient,  yet  that  in  all  cases 

a  bill  may  be  sent  to  the  drawee,  and  indeed  that  such  is 

the  more  regular  course  (s). 

By  the  2  &  3  Will.  4,  c.  98,  it  was  enacted,  that  all  bills 
made  payable  by  the  drawer  elsewhere  than  at  his  residence, 
were  to  be  protested  where  payable.  This  statute  is 
repealed  by  the  Code,  which  enacts  as  follows  : — 

A  bill  must  be  protested  at  the  place  where  it  is  dis- 
honoured ;  but  when  presented  through  the  Post  Office,  and 
returned  by  post  dishonoured,  it  may  be  protested  at  the 
place  to  which  it  is  returned,  and  on  the  day  of  its  return, 
if  during  business  hours,  otherwise  on  the  morrow  if  a 
business  day. 

Where  a  bill  drawn,  payable  at  the  place  of  business  or 
residence  of  some  other  person  than  the  drawee,  has  been 
dishonoured  by  non-acceptance,  it  must  be  protested  where 
payable,  and  no  further  presentment  for  payment  to,  or 
demand  on,  the  drawee  is  necessary  (t). 

The  undertaking  of  the  acceptor,  supra  protest,  is  not  an  Liability  of 
absolute  engagement  to  pay  at  all  events,  but  only  a  col-  acceptor 
lateral  conditional  engagement  to  pay,  if  the  drawee  do  not. 
"  It  is,"  says  Lord  Ellenborough,  "  an  undertaking  to  pay, 
if  the  original  drawee,  upon  a  presentment  to  him  for  pay- 
ment, should  persist  in  dishonouring  the  bill,  and  such 
dishonour  by  him  be  notified,  by  protest,  to  the  person  who 
has  accepted  for  honour  "  (u).  The  learned  Judge  proceeds 
to  lay  down  the  doctrine  that  a  second  protest  is  necessary ; 
observing:    "The   use  and  convenience,  and,  indeed,  the 


suprapvateat. 


(«)  Mltelidl  V.  Baring,  10  B.  & 
C.  4  ;  M.  &  M.  581 ;  4  C.  &  P.  35  ; 
■M  E.  R.  307. 

(<)  Code,  s.  51  (6). 

(?/)  Hoare  v.  CaiieTiove,  16  Bast, 
:i01  ;  U  E.  E.  370.  See  Van- 
dciuall  T.  Tyrrell,  M.  &  M.  87. 
In  America  it  is  held  that  where 
ii  draft  has  been  protested  for 
non-acceptance,  the  holder  is  not 
bound  to  present  it  at  maturity 
for  payment.  Exeter  Bank  v. 
Oordon,  8  New  Hamp.  66.  But 
this  is  not  so   when  there  has 


been  an  acceptance  supra  protest. 
An  acceptor  for  the  honour  of  the 
drawer  cannot  recover  against 
him  without  proof  of  presentment 
for  acceptance  or  payment  and 
refusal,  and  notice  to  the  drawer. 
Baring  v.  Clark,  19  Pick.  220. 
He  who  accepts,  supra  protest, 
is  not  liable  unless  demand  of 
payment  is  made  on  the  drawer 
and  notice  of  the  refusal  given. 
Solwfield  V.  Baynard,  3  Wendell, 
491.  See  Byles  on  Bills,  6th 
American  ed.  404. 
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CHAPTER  necessity  of  a  protest  upon  foreign  bills  of  exchange,  in 
■^^^-  order  to  prove,  in  many  cases,  the  regularity  of  the  proceed- 
ings thereupon,  is  too  obvious  to  warrant  us  in  dispensing 
with  such  an  instrument  in  any  case  where  the  custom  of 
merchants,  as  reported  in  the  authorities  of  law,  appears  tO' 
have  required  it."  And  a  second  protest,  for  non-payment 
by  the  drawee,  is  after  acceptance,  supra  protest,  equally 
necessary,  in  order  that  either  the  holders  may  charge  the 
acceptor,  supra  protest,  or  the  acceptor,  supra  protest,  may 
charge  the  party  for  whose  honour  the  acceptance  was 
given.  The  object  of  an  acceptance  for  honour  is  to  save 
to  the  holder  all  those  rights  which  he  would  have  enjoyed, 
had  the  bill  been  accepted  in  a  regular  manner.  If  the  bill 
be  drawn  payable  at  a  certain  period  after  sight,  and  accepted 
supra  protest,  a  second  presentment  for  payment,  and  protest 
and  notice,  is  still  essential,  for  the  purpose  of  enabling  the 
holder  to  sue  either  drawer  or  acceptor  supra  protest,  or 
enabling  the  latter  to  sue  the  party  for  whose  honour  he  ha& 
accepted.  And  the  time  which  the  bill  has  to  run  was  for- 
merly computed,  not  from  the  date  of  the  exhibition  to  the 
drawee,  but  from  the  date  of  the  acceptance  supra  protest  {x). 
Presentment  to  the  drawee,  and  protest,  must  be  averred  in 
the  pleadings  (y).  The  acceptor,  supra  protest,  becomes 
liable  to  all  parties  on  the  bill  subsequent  to  him  for  whose 
honour  the  acceptance  was  made  (2). 

The  acceptor,  supra  protest,  admits  the  genuineness  of  the 
signature,  and  is  bound  by  any  estoppel  binding  on  the 
party  for  whose  honour  he  accepts.  Thus,  where  a  bill  was 
drawn  in  favour  of  a  non-existing  person  or  order,  but  the 
name  of  the  drawer  and  the  name  of  the  payee  and  first 
iudorser  were  both  forged  and  the  defendant  accepted  for 
the  honour  of  the  drawer,  it  was  held  that  the  defendant 
was  estopped  from  disputing  the  drawer's  signature,  and 
that  the  bill,  though  drawn  in  favour  of  a  non-existing 
person,  was  negotiable,  and  payable  to  bearer  (a). 

Rights  of  By  acceptance  supra  protest,  the  party  for  whose  honour 

acceptor  jj.  ^g^g  jjjade,  and  all  parties  antecedent  to  him,  become 

*   liable  to  the  acceptor,  supra  protest,  for  all  damages  which 

he  may  incur  by  reason  of  his  acceptance  (J).    The  acceptor 

(«)  Williams  t.   Germaine,   7  6th  ed.  178  ;  Beawes,  33  ;  Marius, 

B.  &  C.  468  ;  1  Man.  &  R.  394,  21  ;  Ex  paiie  Wackerlath,  .5  Ves. 

403  ;  31  E.  E.  248  (but  see  now  574  ;  Code,  s.  66  (2). 

Code,  s.  6.5  (5)).  (a)  Phillips  v.  Im  Thurn,  L.  R., 

(?/)  Ibid.  1  C.  P.  463. 

(r)  Hoare  v.  Cazenore,  16  East,  (S)  Beawes,  47  ;  Code,  s.  68  (.5). 
391  ;     14    E.    It.    370 ;    Bayley, 
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sup-a  protest,  where  the  bill  has  been  protested  for  better 
securitj',  has  his  remedy  also  against  the  acceptor  (c).  It 
was  once  held  {d),  that  a  party  paying  for  the  honour  of  the 
drawer  had  no  claim  on  the  assignees  of  the  accommoda- 
tion acceptor,  because  the  drawer  himself  had  none,  but  in 
a  later  case  it  was  decided  that  he  could  recover  against 
the  acceptor  whether  the  acceptance  were  given  for  value  or 
not  (e). 


CHAPTER 
XVI. 


(c)  Uji  parte  Waoherlath,  5 
Ves.  57i. 

(S)  Ex  parte  Lamiert,  13  Ves. 
179;  9  E.  E.  169. 

(e)  Em  parte  Swan,  L.  E.,  6 
Eq.  344.  In  America  it  is  held 
that  iE  a  third  party  takes  up  a 
bill  at  its  maturity  for  the  honour 
of  the  drawer,  and  at  his  request, 


he  thereby  releases  tlie  accom- 
modation acceptor  of  such  bill, 
whether  he  intended  it  or  not. 
See  Byles  on  Bills,  6th  American 
ed.  404.  A  holder  of  a  bill,  for 
which  value  has  at  any  time  laeen 
given,  can  recover  against  the 
accommodation  acceptor.  Code, 
ss.  27  (2)  and  28  (2). 
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Of  a  Promissory  Note 

Bank  Notes  and  Bankers' 
Cash  Notes    , 

When  no  Time  of  Payment 
specified 

Hoiu  Presentment  should  be 
made     .... 

At  what  Hour  . 

Of  a  Note  payable  at  a  par- 
ticular Place  . 

Bill  payable  at  a  particular 
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Conduct  of  the  Party  pre- 
senting .... 

Consequence    of  not    duly 
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Subject  to  the  other  provisions  of  the  Code,  a  bill  or 
note  must  be  duly  presented  for  payment  (a). 

If  it  be  not  so  presented,  the  drawer  and  indorsers  shall 
be  discharged  (&)  (except,  as  we  have  seen,  the  drawer  of  a 
cheque,  who  suffers  no  damage,  Code,  s.  74). 


(a)  Code,  s.  45.  The  other 
provisions  seem  to  be  those  in 
ss.  46,  relating  to  excuse  of  pre- 
sentment, delay,  &c.  ;  86  and  87, 
as  to  promissory  notes. 

(V)  Code,  s.  15.     The  acceptor 


or  maker  still,  in  general,  remain- 
ing liable,  neither  are  protest  or 
notice  of  dishonour  required  to 
charge  him.  Code,  ss.  52  and 
87(1).    Ante,  p.  239. 
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When  the  bill  or  note  is  payable  on  demand,  then  subject 

to  the  other  provisions  of  the  Code  presentment  must  be   

made  within  a  reasonable  time  after  its  issue  in  order  to  when  to  be 
render  the  drawer  liable,  and  within  a  reasonable  time  after  made  if  pay- 
its  indorsement  in  order  to  render  the  indorser  liable.     In  able  on 
determining  what  is  a  reasonable  time,  regard  shall  be  had  ^lemand ; 
to  the  nature  of  the  bill,  the  usage  of  trade  with  regard 
to  similar  bills,  and  the  facts  of  the  particular  case  ;  it  is 
therefore  a  mixed  question  of  law  and  fact  (c). 

When  the  bill  or  note  is  not  payable  on  demand,  present-  if  not  on 
ment  must  be  made  on  the  day  on  which  it  falls  due ;  to  be  demand, 
determined  as  follows  (d). 

Three  days  of  grace  are  in  every  case  (unless  otherwise  Three  days  of 
provided  in  the  bill  or  note)  added  to  the  time  of  payment,  g™°e. 
aad  the  bill  or  note  falls  due  on  the  last  of  these. 

If  the  last  day  of  grace  fall  on  a  Sunday,  Christmas  Bay,  Sundays. 
Good  Friday,  or  Public  Fast,  the  bill  is  due  and  payable  on 
the  preceding  business  day. 

When  the  last  day  of  grace  is  a  bank  holiday  (other  than  Bank  hoH- 
Christmas  Day  or  Good  Friday),  or  is  a  Sunday,  and  the  days. 
second  day  of  grace  is  a  bank  holdiday,  the  bill  is  due  and 
payable  on  the  succeeding  business  day. 

When  a  bill  is  payable  at  a  fixed  period,  as  say  a  certain  Time,  how 
number  of  days  after  date,  after  sight,  or  after  the  happening  computed. 
of  a  specified  event,  the  period  or  those  days  are  reckoned 


(c)  Sects.  10  and  i.5  (2)  ;  the 
other  provisions  seem  to  be  those 
in  SB.  46  and  86. 

A  note  payable  on  demand  is 
more  leniently  treated,  as  to  when 
it  is  to  be  considered  as  overdue, 
than  other  instruments  payable 
on  demand,  and  consequently 
perhaps  a  more  liberal  interpre- 
tation will  be  given  to  reasonable 
time ;  neglect  to  present  bank 
notes  has  been  held  excused  if 
they  were  circulated  within  a 
reasonable  time,  Camidge  v.  Al- 
lenby,  6  B.  &  C.  373 ;  30  R.  R.  358  ; 
and  bankers'  cash  notes,  if  they  be 
returned  within  a  reasonable  time, 
Rogers  v.  Langford,  1  C.  &  M.  637; 
Robson  Y.  Oliivr,  10  Q.  B.  704  ; 
and  see  Code,  s.  36  (3). 


((f)  Code,  s.  14.  Bank  holidays 
as  regulated  by  34  Vict.  c.  17, 
and  38  Vict.  c.  18,  s.  2,  are  for 
England  and  Ireland :  Easter 
Monday,  Whit  Monday,  first 
Monday  in  August,  26th  of  De- 
cember, if  a  week  day  (if  not  the 
27th).  And  in  Scotland:  New 
Year's  Day,  Christmas  Day  (if 
either  be  Sunday,  then  Monday), 
Good  Friday,  the  first  Monday  in 
May,  and  in  August.  By  the 
French  Code  a  bill  that  would 
otherwise  fall  due  on  a  fete  day, 
established  by  law,  falls  due  on 
the  preceding  day.  Code  de  Com- 
merce, liv.  i.  tit.  8,  art.  134.  See, 
too,  Tassell  v.  Lewis,  1  Lord  Ray, 
743. 
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exclusively  of  the  day  from  which  the  time  is  to  run,  and 
inclusively  of  the  day  on  which  it  falls  due,  or  rather  would 
fall  due  but  for  the  days  of  grace  («). 

When  a  bill  is  payable  at  a  fixed  period  after  sight,  the 
time  begins  to  run  from  the  date  of  acceptance,  if  it  be 
accepted,  and  from  the  date  of  noting  or  protest  if  the  bill 
be  noted  or  protested  for  non-acceptance  or  non-delivery  («). 

The  term  month  in  a  bill  or  note  means  calendar- 
month  (/). 

When  a  bill  drawn  in  one  country  is  payable  In  another, 
the  due  date  thereof  is  determined  according  to  the  law  of 
the  place  where  payable  {g). 

Usance  was  the  period  which,  in  early  times,  it  was  usual 
to  appoint  between  different  countries  for  the  payment  of 
bills, — When  usance  is  a  month,  half  usance  is  always 
fifteen  days  (h),  notwithstanding  the  unequal  length  of  the 
months.     It  is  now  almost  if  not  quite  obsolete. 

It  is  said  that  all  the  countries  with  which  the  English 
are  in  the  habit  of  negotiating  bills,  compute  their  time  by 
the  new  style,  with  the  single  exception  of  Russia  (*').  In 
the  case  of  bills  drawn  in  a  place  using  one  style,  and 
payable  in  a  place  using  another,  if  drawn  payable  at  a 
certain  period  after  date,  they  fall  due  as  they  would  have 
done  in  the  country  in  which  they  were  drawn.  Thus,  a 
bill  drawn  Feb.  1,  in  London,  on  St.  Petersburg,  at  one 
month,  would  be  payable,  without  the  days  of  grace,  on 
March  1,  in  our  calendar  ;  and,  as  it  was  drawn  on  Jan.  21, 
old  style,  it  would  fall  due  on  Feb.  21,  in  the  Russian 
calendar.  But,  if  the  bill  were  drawn  payable  at  a  day 
certain,  or  at  a  certain  period  after  sight,  the  time  must 
then  be  reckoned  according  to  the  style  of  the  place  on 
which  it  is  drawn  (/c). 

Days  of  grace  are  so  called,  because  they  were  formerly 
allowed  the  drawee  as  a  favour  :  they  were  entirely  abolished 
by  the  French  Code  {I),  and  by  most,  if  not  all,  of  the 


(fl)  Code,  s.  U  (2)  and  (3)  ; 
Campbell  v.  French,  6  X.  E.  200  ; 
3  K.  R.  154  ;  Coleman  v.  Sayei;  1 
Barnard.  303.  After  sight  on  a  bill, 
means  after  acceptance ;  but  on  a 
note  it  means  that  the  note  must 
again  be  exhibited  to  the  maker 
before  he  can  be  called  on  to  pay. 
Holmes  v.  Kerrison,  2  Taunt.  323  ; 
11  K.  K.  594.  As  to  undated  bills, 


see  Code,  s.  12  ;  ante,  p.  90. 

(/)  Code,  s.  14  (4).  So  in  Acts 
of  Parliament  passed  since  1850, 
13  &  14  Vict.  c.  21,  s.  4.  Migotti 
V.  Colvill,  L.  E.,  4  C.  P.  D.  233. 

07)  Code,  s.  72  (5). 

(A)  Marius,  93. 

(i)  Bay  ley,  201. 

(70  Beawes,  444  ;  Bayley,  202. 

(V)  "Tous  d^lais  de  grUce,  de 
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vai'ious  European  Codes  since  framed,  more  or  less,  on  that 
model,  and  now,  with  the  exception  possibly  of  Russia  {m), 
exist  among  the  English-speaking  races  only. 

A  presentment  for  payment  before  the  last  day  of  grace 
is  premature,  and  will  not  enable  the  holder  to  charge  the 
antecedent  parties  (n). 

Days  of  grace  are  allowed  on  promissory  notes  as  well  a's 
on  bills  (o).  They  are  allowed,  whether  the  bill  or  note  be 
made  payable  on  a  certain  event,  or  at  a  certain  day  {p),  or 
at  a  certain  number  of  years,  months,  weeks,  or  days,  after 
date  or  after  sight,  or  at  usance,  or  by  instalments  {q).  But 
they  are  not  allowed  on  bills  or  notes  payable  on  demand  (r). 
Whether  days  of  grace  were  at  common  law  allowed  on  bills 
payable  at  sight,  was  undecided.  The  weight  of  authority 
had  been  considered  to  incline  in  favour  of  such  an 
allowance  (s)  ;  but  now,  since  34  &  35  Vict.  c.  74,  ss.  2,  4 
(repealed),  bills  and  notes  drawn  after  August  14th,  1871, 
payable  at  sight  or  on  presentation,  are  payable  on  demand, 
and  therefore  no  days  of  grace  are  allowed,  and  Code,  ss.  10 
and  14  are  to  the  same  effect. 

We  have  already  seen  that  the  time  which  bills  payable 
after  sight  have  to  run  is  computed  from  the  date  of  the 
acceptance  (t) ;  a  note  payable  at  a  certain  period  after  sight 
is  payable  at  that  period  after  presentment  for  sight  («)• 
So,  if  some  time  after  a  refusal  to  accept,  a  bill  payable 
after  sight  be  accepted,  supra  protest,  the  time  is  calculated. 
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faveur,  d'usage,  ou  d'habitude 
locale  pour  le  paiement  de  lettres 
de  change,  sont  abrogfe."  Code 
de  Commerce,  liv.  i.  tit.  8,  art.  135. 

(to)  In  which  country  ^  Code 
is  said  to  be  in  preparation.  The 
days  of  grace  (if  still  existing) 
are  at  St.  Petersburg  ten  days 
on  bills  after  date,  or  overdue, 
and  three  days  on  those  at  sight. 

(?i)  Code,  s.  45  (1)  ;  Wlffen  v. 
Rubei'ts,  1  Esp.  261  ;  5  R.  JR.  737. 

(tf)  Brown  v.  Harraden,  4  T.  R. 
148. 

(^7)  Ibid.,  and  so  held  in 
America.  Oriffin  v.  Ooff,  12 
Johns.  Eep.  423. 

(jf)  Oridge  v.  Sherhorne,  11 
M.  &  W.  374  ;  Carlon  v.  Kemaly, 
12  M.  &  M.  139.  If  the  whole  be 
payable  on  default  of  payment  of 


any  one  instalment  the  note  is 
still  a  good  promissory  note,  ss.  9 
and  89  ;  and  see  Miller  v.  Biddle, 
Exch.,  M.  T.  1855  ;  and  Monetary 
Advance  Co.  v.  Cater,  20  Q.  B.  D. 
785  ;  57  L.  J.  463.  Are  three  more 
days  of  grace  to  be  allowed  ? 

(r)  Bayley,  241  ;  Code,  s.  14. 

(s)  Beawes,  256  ;  Kyd,  10  ; 
Bayley,  198  ;  Belters  v.  Marriott, 
1  Show.  163  ;  Coleman  v.  Sayer, 
Barn.  K.  B.  303  ;  2  Stra.  829  ; 
Janson  v.  Tliomas,  Bayley,  6th  ed. 
241  ;  3  Doug.  421  ;  Bixon  v. 
Nuttall,  1  C,  M.  &  E.  307  ;  6 
C.  &  P.  320  ;  and  see  Selwyn, 
N.  P.  7th  ed.  344. 

(0  Caviphell  v.  French,  6  T.  R. 
200  ;  2  H.  Bl.  163  ;  3  R.  K.  154. 

(u)  Sturdy  v.  Henderson,  4 
B.  &  Aid.  592. 
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not  from  the  date  of  the  exhibition  of  the  bill  to  the  drawee, 
but  from  the  date  of  the  noting  for  non-acceptance  {x). 

Bills  and  notes  payable  on  demand,  and  cheques,  must 
be  presented  within  a  reasonable  time.  "What  is  a  reason- 
able time  seems  to  be  now  a  mixed  question  of  law  and 
fact  {y),  though  formerly  of  law  only.  "  Reasonable  time," 
says  Lord  Coke,  "  shall  be  adjudged  by  the  discretion  of 
tfie  justices  before  whom  the  cause  dependeth  :  and  so  it  is 
of  reasonable  fines,  customs  and  services,  upon  the  true 
state  of  the  case  depending  before  them  ;  for  reasonableness 
in  these  cases  belongeth  to  the  knowledge  of  the  law  ; 
and  therefore  to  be  decided  by  the  justices.  Qiiam  loncjum 
esse  debit  non  definitur  in  jure,  sed  pendet  ex  discretione 
justiciariorum.  And,  this  being  said  of  time,  the  like  may 
be  said  of  things  incertaine,  which  ought  to  be  reasonable  ; 
for  nothing  that  is  contrary  to  reason  is  consonant  to 
law"(3).  Besides,  the  opinions  of  jurors  have  been  so 
various,  that  there  can  be  no  certainty  on  the  subject, 
unless  it  be  held  to  be  a  question  of  law.  Yet  we  have  seen, 
that  what  is  a  reasonable  time  within  which  to  present  for 
acceptance  a  bill  drawn  payable  after  sight  has  been  held  a 
question  of  fact  for  the  jury,  and  the  same  point  has  been 
ruled  as  to  the  time  of  presentment  for  payment  of  a  note 
payable  on  demand  {a). 

A  man  taking  a  bill  or  note  payable  on  demand,  or  a 
cheque,  is  not  bound,  laying  aside  all  other  business,  to 
present  or  transmit  it  for  payment  the  very  first  oppor- 
tunity. It  has  long  since  been  decided,  in  numerous  cases, 
that,  though  the  party  by  whom  the  bill  or  note  is  to  be 
paid  live  in  the  same  place,  it  is  not  necessary  to  present 
the  instrument  for  payment  till  the  morning  next  after  the 
day  on  which  it  was  received  (&).  And  later  cases  have 
established,  that  the  holder  of  a  cheque  has  the  whole  of  the 


(x)  Williams  v.  Germaine,  7 
B.  &  0.  468  ;  1  M.  &  E.  394  ;  31 
R.  E.  2J8,  formerly  from  date  of 
acceptance  for  honour,  But  see 
now,  Code,  s.  65  (5). 

(2/)  Tindal  v.  Brown,  1  T.  R. 
168  ;  1  E.  E.  171  ;  DarhysUre 
V.  Parher,  6  East,  3  ;  2  Smith, 
19.5  ;  ParJter  v.  Gordon,  7  East, 
385 ;  3  Smith,  358  ;  8  E.  R. 
646  ;  Haynes  v.  Birlis,  3  Bos.  & 
Pul.  599  ;  Appleton  v.  Sweet- 
rqyple,  Bayley,  6th  ed.  234 ;  3 
Doug.  137  ;  Code,  s.  45  (2)  and  74. 


(c)  Co.  Litt.  56  b. 

(a)  Manwaving  v.  Harrison,  1 
Stra.  508  ;  Hanliey  v.  Trotman, 
1  W.  Bl.  1 ;  see  ante,  p.  212,  as  to 
Presentment  for  Acceptance. 

(i)  Ward  v.  Brans,  2  Ld. 
Raym.  928  ;  6  Mod.  36  ;  Moore  v, 
Warren,  1  Stra.  415 ;  Fletcher 
V.  Sandys,  2  Stra.  1248  ;  Turner 
T.  Mead,  1  Stra.  416  ;  Hoar  v. 
JDa  Costa,  2  Stra.  910 ;  Appleton 
V.  Siveetapple,  Bayley,  6th  ed. 
234  ;  3  Doug.  137. 
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Negotiable  instruments,  payable    on  demand,  may  be  Different 
distributed  into  several  classes,  and  the  time  within  which  ?orts  of 
they  ought  to  be  presented  for  payment   and  the   con-  !^yable  mi^ 
sequences  of  a  failure  to  make  due  presentment,  are  not  demand. 
precisely  the  same  in  every  class. 

Negotiable  instruments,  payable  on  demand,  are  common 
commercial  bills  of  exchange,  cheques,  common  promissory 
notes,  bank  notes,  and  bankers'  cash  notes  and  bankers' 
bills. 

It  is  conceived  that  a  common  bill  of  exchange  {d),  pay-  Of  a  common 
able  on  demand,  ought,  if  the  parties  live  in  the  same  bill  of 
place,  to  be  presented  the  next  day  after  the  payee  has  p^yabif  on 
received  it.   If  the  bill  must  be  sent  by  post  to  be  presented,  demand. 
it  ought  to  be  posted  on  the  day  next  after  the  day  on  which 
it  was  received,  and  then  the  person  who  receives  it  by  post, 
that  he   may  present  it,  should  do  so  on  the  day  next 
following  the  day  on  which  he  receives  it. 

Such,  also,  are  the  general  rules  regulating  the  present-  Of  a  cheque. 
ment  of  bankers'  cheques,  which  are  really  bills  of  exchange; 
but,  as  cheques  on  baukers  are  now  extremely  common,  it 
has  been  thought  convenient  to  discuss  the  presentment 
of  cheques  more  in  detail  in  the  Chapter  relating  to 
Cheques  («). 

A  common  promissory  note,  payable  on  demand,  differs  Of  a  common 
from  a  bill  payable  on  demand,  or  a  cheque,  in  this  respect ;  promissory 
the  bill  and  cheque  are  evidently  intended  to  be  presented  on  demand.^ 
and  paid  immediately,   and  the  drawer   may  have  good 
reasons  for  desiring  to  withdraw  his  funds  from  the  control 
of  the  drawee  without   delay;  but  a  common  promissory 
note  (/),   payable   on   demand,  is   very   often   originally 
intended  as  a  continuing  security,  and  afterwards  indorsed 
as  such.     Indeed,  it  is  not  uncommon  for  the  payee,  and 


(a)  Poclilington  v.  Syhester^ 
Chitty,  9th  ed.  385  ;  Boison  v. 
Bennett,  2  Taunt.  388  ;  11  E.  E. 
614 ;  MicJiford  v.  Ridge,  2  Gamp. 
537;  Moulev.  Jiroivn,iBiiig.  N.  C. 
266  ;  5  Sco.  691  ;  Hare  v.  Henty, 
30L.J.,  0.  P.  302.  Next  day  must 
now  mean  next  business  day. 

(d)  The  rule  may  be  otherwise 
in  respect  of  paper  intended  for 


circulation,  and  some  descriptions 
of  bankers'  paper.  Sliute  Y.EoMns, 
M.  &  M.  133  ;  3  C.  &  P.  80.  Or 
where  peculiar  difficulties  inter- 
pose. See  James  v.  Houlditch,  8 
D.  &  E.  40. 

(e)  Ante,  Chapter  III.  on 
Cheques. 

(/)  Broolis  V.  Mitchell,  9  M.  & 
W.  15;  Code,ss.  83  and  86. 
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afterwards  for  the  indorsee,  to  receive  from  the  maker 
interest  periodically  for  many  years  on  such  a  note.  And 
sometimes  the  note  is  expressly  made  payable  with  interest, 
which  clearly  indicates  the  intention  of  the  parties  to  be, 
that  though  the  holder  may  demand  payment  immediately, 
yet  he  is  not  bound  to  do  so.  It  is,  therefore,  conceived, 
that  a  common  promissory  note  payable  on  demand, 
especially  if  made  payable  with  interest,  is  not  necessarily 
to  be  presented  the  next  day  after  it  has  been  received  in 
order  to  charge  the  indorser ;  and  that,  when  the  indorser 
defends  himself  on  the  ground  of  delay  in  presenting  the 
note,  it  will  be  a  question  for  the  jury,  whether,  under  all 
the  circumstances,  the  delay  of  presentment  was  or  was  not 
unreasonable  {g). 

Bank  notes  and  bankers'  cash  notes  differ  again  from 
other  promissory  notes  in  this,  that  they  are  intended  to 
pass  from  hand  to  hand,  and  are  issued  that  they  may 
circulate  as  money,  returning  to  the  bank  as  seldom  as 
possible  ;  but  they  are  not  intended  as  a  continuing  security 
in  the  hands  of  any  one  holder.  Therefore,  a  man  who 
takes  bank  notes  or  bankers'  cash  notes  in  payment  must 
present  them  (A),  or  forward  them  for  presentment,  the 
day  after  he  receives  them,  in  order  to  enable  him,  in  the 
event  of  the  bank  failing,  to  sue  the  person  from  whom 
they  were  received  on  the  consideration  that  was  given  for 
them  («).  But,  as  it  would  be  inconsistent  with  the  very 
nature  and  design  of  such  notes,  that  every  man  who  takes 
them  should  present  them  for  payment,  it  is  sufScient  to 
exonerate  the  taker  from  the  charge  of  laches,  if  he  circulated 
them  within  the  time  within  which  he  ought  otherwise  to 
have  presented  them(/(;). 

And  without  circulating  them,  it  should  seem  that,  if 
according  to  the  course  of  business  it  be  usual  to  retain 
such  notes  a  reasonable  time,  that  may  be  an  excuse  for 
omitting  instant  presentment  (j).  Moreover,  the  transmis- 
sion of  notes  payable  to  bearer  being  attended  with  risk, 
the  sender  will,  it  seems,  be  allowed  to  cut  the  notes  in 
halves,  and  send  one  set  of  halves  on  the  next  day,  and 
one  set  the  day  after,  or  to  send  one  set  by  coach  and  one 


(,9)  JBanli  of  India  v.  Dicltson, 
L.  ii.,  3  Pr.  C.  574  ;  Code,  s.  86. 

(/i)  Vide  the  Chapter  on 
Transpek. 

(J)  Camidffex. AUeniy, (iB.kC. 
373  ;  9  D.  &  B.  391 ;  30  R.  R.  358. 


(Ji)  Ibid. ;  Rohinson  v.  Hawhs- 
ford,  15  L.  J.,  Q.  B.  377  ;  9  Q.  B. 
52. 

(0  See  Shute  v.  Boiins,  M.  & 
M.  183  ;  3  Car.  &  P.  80. 
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by  post  (m).  And  it  may  make  a  difference  in  the  time 
allowed  for  presentment  if  the  notes  be  received  by  a  servant 
or  agent  (n). 

The  same  rules  which  govern  the  presentment  and  circu- 
lation of  bank  notes  also  apply  to  such  bankers'  paper  as 
may  be  fairly  considered  part  of  the  circulation  medium 
of  the  country.  Such  are  the  bills  of  a  country  banker  on 
his  London  correspondent  (o). 

A  bill  or  note  on  which  no  time  of  payment  is  specified  Where  no 
is  payable  on  demand  (p). 

Presentment  must  be  made  by  the  holder  or  his  agent,  at 
a  reasonable  hour,  on  a  business  day,  at  the  proper  place,  to 
the  person  designated  by  the  bill  or  note  as  payer  or  his 
agent,  if,  with  the  exercise  of  reasonable  diligence,  such 
person  can  be  found.  A  presentment  may  be  made  through 
the  Post  Office  (q).  The  bill  or  note  must  be  exhibited  to 
the  person  from  whom  payment  is  demanded,  and  delivered 
up  forthwith  to  the  party  paying  {r). 

Presentment  for  payment  should  be  made  during  the  At  what  hour. 
usual  hours  of  business,  and,  if  at  a  banker's,  within  bank- 
ing hours  (s).  If  the  party  who  is  to  pay  the  bill  be  not  a 
banker,  presentment  may  be  made  at  any  time  of  the  day, 
when  he  may  reasonably  be  expected  to  be  found  at  his 
place  of  residence  or  business,  though  it  be  six,  seven,  or 
eight  o'clock  in  the  evening  (t).     And  even  though  there  be 
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(»i)  Williams  v.  Smith,  2  B.  & 
Aid.  i96  ;  21  R.  E.  373. 

(«)  James  v.  Houlditch,  8  D.  & 
E.  40. 

(o)  Shute  V.  Mobins,  M.  ^  M. 
133  ;  3  C.  &  P.  80. 

(_p)  Code,  s.  10  (b)  ;  WTiitlocJiY. 
Underwood,  2  B.  &  C.  157  ;  3  D. 
&  R.  356.  And  those  words  may- 
be added  without  avoiding  the 
bill.  Aldous  V.  Cornwall,  L.  E., 
3  Q.  B.  573 ;  37  L.  J.  201  ;  9  B. 
&  S.  607  ;  and  see  the  Chapter  on 
the  FoBM  OF  Bills. 

Iq)  Code,  s.  45  (3)  and  (8). 
The  Code  says,  where  authorized 
by  agreement  or  usage.  The 
practice  has  been  twice  upheld. 
See  ante,  p.  21,  note  (m). 

(r)  Code,  s.  52  (4)  ;  Treacher  v. 
Hinton,  4  B.  &  Aid.  413  ;  23  R.  R. 


325  ;  Crowe  v.  Clay,  9  Ex.  604. 

(«)  Parher  v.  Cordon,  7  East, 
385  ;  5  Smith,  358  ;  8  R.  R.  646  ; 
Elford  V.  Teed,  1  M.  &  Sel.  28  ; 
Jamesons.  Swinton,  2  Taunt.  224  ; 
WliitaJier  v.  SauTt  of  England, 
1  C,  M.  &  E.  744  ;  6  C.  &  P.  700. 
In  this  case  the  bill  had  been  pre- 
sented at  1 1  A.M.,  and  payment  had 
been.ref  used  for  want  of  assets ;  it 
was  afterwards,  on  the  same  day, 
presented  after  banking  hours,  at 
6  P.M.,  assets  having  in  the  mean- 
time been  received.  It  was  inti- 
mated by  Lord  Abinger,  that  the 
bank  ought  to  have  apprised  the 
notary  who  presented  the  bill  of 
the  receipt  of  assets. 

(f)  Barclay  v.  Bailey,  2  Camp. 
527  ;  11  E.  E.  787  ;  Morgan  v. 
Davison,  1  Stark.  114. 
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no  person  within  to  return  an  answer  (««)•  Lord  Tenterden, 
C.  J.  :  "  As  to  bankers,  it  is  established,  with  reference  to  a 
well-known  rule  of  trade,  that  a  presentment  out  of  hours 
of  business  is  not  sufficient ;  but,  in  other  cases,  the  rule 
of  law  is,  that  the  bill  must  be  presented  at  a  reasonable 
hour.  A  presentment  at  twelve  o'clock  at  night,  when  a 
person  had  retired  to  rest,  would  be  unreasonable ;  but  I 
cannot  say  that  a  presentment  between  seven  and  eight  in 
the  evening  is  not  a  presentment  at  a  reasonable  time  "  {x). 

Presentment  for  payment  at  the  right  place  is  as  impor- 
tant, in  order  to  charge  the  antecedent  parties,  as  present- 
ment at  the  right  time. 

As  we  have  already  seen,  if  a  promissory  note  be  made  in 
the  body  of  it,  payable  at  a  particular  place,  presentment  for 
payment  there  is  necessary  to  charge  either  maker  or  i"ndorsers, 
though  it  is  otherwise  if  the  place  of  payment  be  indicated 
by  way  of  memorandum  only,  in  which  case  presentment  for 
payment  there  or  elsewhere  to  the  maker  will  suffice  {y). 

Where  a  bill  was  made  or  accepted  payable  at  a  particular 
place,  it  was  formerly  a  point  much  disputed,  whether  a 
presentment  at  that  place  was  necessary  in  order  to  charge 
the  acceptor  or  other  parties.  At  length,  it  was  decided 
in  the   House  of  Lords  that  an  acceptance,  payable  at  a 


(u)  Wilhins  v.  Jadh,  2  B.  &  Ad. 
188  ;  1  M.  &  Ey.  41  ;  36  K.  R.  540. 

(a;)  WilUns  v.  Jadis,  2  B.  &  Ad. 
188;  IM.  &Ry.41  ;36R.  E.  540; 
and  see  Triggs  v.  Newnliavi,  10 
Moore.  249  ;  1  C.  &  P.  631  ;  28 
E.  E.  678. 

In  America  it  is  held,  that  busi- 
ness hours,  except  in  the  case  of 
banks,  range  through  the  whole 
day,  down  to  the  hours  of  rest  in 
the  evening.  Where  a  note  was 
made  payable  at  a  bank,  a  demand 
made  at  the  bank  upon  the  proper 
day  after  banking  hours,  the 
oflSoers  being  there,  and  a  refusal, 
the  cashier  stating  that  no  funds 
were  deposited  for  the  purpose  ; 
held  that  the  demand  was  suffi- 
cient. See  Byles  on  Bills,  6th 
American  edition,  p.  330. 

(y)  Ante,  p.  14.  Code,  s.  87  ; 
Saunderson  v.  Bowes,  14  East, 
500;  13  R.  R.  299;  Sowe-y.  Bowes, 
16  East,  112  ;  14  R.  R.  319  ;  Rowe 
V.  Yovmg,  2  B.  &  B.  165  ;  21  R.  E. 


91 ;  Williams  v.  Waring,  10  B.  &  C. 
2  ;  34  E.  R.  306  ;  EmiUu  v.  Dart- 
ndl,  12  M.  &  W.  830 ;  Spindler  v. 
Orellett,  17  L.  J.,  Ex.  6  ;  1  Ex. 
384  ;  Nichols  v.  Bowes,  2  Camp. 
498.  And  this  though  the  place  be 
mentioned  in  a  distinct  sentence, 
preceded  by  a  full  stop.  Vander- 
doncJtt-v.  Thelliison,  19  L.  J.,  C.  P. 
13  ;  8  C.  B.  812  ;  and  so,  too,  in  a 
debenture,  riiom  v.  City  Rice 
Mills,  L.  R.,  40  Ch.  D.  357.  The 
memorandum  is  no  part  of  the 
note,  JExon  v.  Russell,  4  M.  &  S. 
505,  though  preceded  by  the 
words  "  payable  at ; "  Masters  v. 
BarreUo,  19  L.  J.,  C.  P.  50  ;  8 
C.  B.  433  ;  Price  v.  Mitchell, 
4  Camp.  200;  16  R.  E.  775; 
though  Lord  EUenborough  held 
differently  in  TreeothicTi  v. 
Edwin,  1  Stark.  468. 

The  repealed  stat.  1  &  2  Geo.  4, 
c.  78,  did  not  extend  to  promis- 
sory notes. 
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particular  place,  was  a  qualified  acceptance,  rendering  it  CHAPTER 
necessary,  in  an  action  against  the  acceptor,  to  aver  and  '^'^ll- 
prove  presentment  at  such  place  {z).  This  decision 
occasioned  the  passing  of  the  1  &  2  Geo.  4,  c.  78,  now 
repealed,  by  which  it  was  enacted,  that  an  acceptance, 
payable  at  a  particular  place,  was  a  general  acceptance, 
unless  expressed,  to  be  payable  there  only,  and  not  otherwise 
or  elsewhere.  On  this  statute  it  has  been  decided,  that  an 
acceptance  is  general,  though  the  bill  be  made  payable  at  a 
particular  place  by  the  drawer,  and  not  by  the  acceptor  {a). 
A  declaration  in  an  action  against  the  acceptor,  alleging  a 
bill  to  be  accepted  payable  at  a  banker's,  need  not  aver 
presentment  at  the  house  of  that  banker.  "  Since  the 
Statute,"  said  the  Court  of  Error,  "  a  bill  drawn  generally 
on  a  party  may  be  accepted  in  three  different  forms,  i.e., 
either  first,  generally  ;  or,  secondly,  payable  at  a  particular 
banker's ;  or,  thirdly,  payable  at  a  particular  banker's  and 
not  elsewhere.  If  the  drawee  accepts  in  the  second  form, 
payable  at  a  banker's,  he  undertakes,  since  the  statute,  to 
pay  the  bill  at  maturity  when  presented  for  payment,  either 
to  himself  or  at  the  banker's.  Here  the  bill  was  accepted 
according  to  the  second  of  these  three  forms  "  (V). 

This  statute  is  repealed,  and  substantially  re-enacted  by 
the  Code,  with  but  slight  variation. 

Where  a  place  of  payment  is  specified,  or  the  address  of 
the  drawee  or  acceptor  is  given  in  the  bill,  it  must  be 
presented  there  in  order  to  charge  the  antecedent  parties  (c). 

(z)  Howe  v.  Young,  2  B.  &  B.  sect.  45),  provided  a  subsequent 

165  ;  2  Bligh,  391  ;  21  K.  R.  91.  presentment  be  made,  unless  he 

(a)  ^feZJ^T. -EWctj,  3  Bing.  611  ;  have    expressly    so     stipulated. 

11  Moo.  511  ;  Fi)yle  v.  Bird,  6  Sect.  52  (2).    A  drawer  or  in- 

B.  &  C.  531  ;  9  Dowl.  &  R.  639  ;  dorser  may  by  express  stipulation 

2  C.  &  P.  303  ;  RoacJi  v.  Johnston,  on  the  bill  vary  his  own  liability 

H.  &  J.  246  ;  ante,  p.  265.  in  any  way  he  pleases,  sect.  16,  if 

(i)  HalsteadY.  Shelton,  5  Q.  B.  "he  can  prevail  on  the  indorsee  tO' 

92.  take  it  on  such  terms  ;  he  may 

(c)  Code,   s.  45   (4)  a  and  b.  exclude    himself     from    taking- 

Bernstein  v.  Usher,  11  T.  L.  R.  advantage    of    any    failure    in 

356.      As  against    the  acceptor  making  due  presentment,  or  in 

unless  he  insert  the  words  "  only  giving    notice  of    dishonour,  or 

and  not  elsewhere,"   it  will  be  may  decline  all  liability,  e.g.  by 

a     general     acceptance,     Code,  drawing  or  indorsing  "sans   re- 

s.    19  (2)   c,    and    presentment  cours";   he  may,  too,  by  parol, 

there,   or    indeed    anywhere,    is  expressly  or  impliedly  waive  any 

not    necessary   to    charge    him,  failure    already    committed    of 

sect.  52  (1)  ;   and  even  if  he  do  which  he  has  notice  ;   a  subse- 

insert  those  words,  an  omission  to  quent   promise    to   pay  is  such 

present  there  on  the  proper  day  an    implied    waiver.      Vaughan 

will  not  discharge  him  (though  v.  Fuller,  2   Stra.  1246  ;    Code, 

it  will  the  drawer  and  indorsers,  s.  46  (e). 

B.B.B.  '  19 
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Where  neither  a  place  of  payment  nor  address  are  given  ia 
the  bill,  it  must  be  presented  at  his  place  of  business,  if 
known,  and  if  not,  at  his  ordinary  residence,  if  known ;  in 
any  other  case  to  him  wherever  he  can  be  found,  or  at  his 
last  known  place  of  business  or  residence  (d). 

AVhen  a  bill  or  note  is  presented  at  the  proper  place, 
and  after  the  exercise  of  reasonable  diligence  no  jDerson 
authorized  to  pay  or  refuse  jDayment  can  be  found  there,  no 
further  presentment  to  the  drawee,  or  acceptor,  or  maker,  is 
necessary  (e). 

A  personal  demand  on  the  drawee  or  acceptor  or  maker 
;s  not  in  general  necessary  (/),  but  where  a  bill  is  drawn 
upon  or  accepted,  or  a  note  made,  by  two  or  more  persons 
who  are  not  partners,  if  no  place  of  payment  is  specified, 
presentment  must  be  made  to  all  of  them  {g). 

Where  the  drawee  or  acceptor  of  a  bill,  or  the  maker 
of  a  note,  is  dead,  if  no  place  of  payment  be  specified, 
presentment  must  be  made  to  his  personal  representative, 
if  there  be  one,  and  he  can  with  reasonable  diligence  be 
found  (h). 

In  an  action  against  the  drawer,  or  other  indorser,  if  the 
bill  be  accepted,  and  payable  at  a  particular  place  named 
by  the  acceptor,  it  is  still  necessary  to  prove  presentment 
there  if  traversed  (i).  So,  if  the  bill  be  drawn,  payable  at 
a  particular  place,  presentment  must  be  made  there  in  order 
to  charge  the  drawer.  "The  doubt,"  says  Tindal,  C.J., 
"  which  had  been  formed  before  the  statute,  as  to  the  effect 
of  an  acceptance,  payable  at  a  particular  place,  was  confined 
to  the  case  where  the  question  arose  between  the  holder  and 
the  acceptor  ;  in  cases  between  the  indorsee  and  the  drawer, 
upon  a  special  acceptance  by  the  drawee,  no  doubt  appears 
to  have  esisted,  but  that  a  presentment  at  a  place  specially 
designated  in  the  acceptance  was  necessary,  in  order  to 
make  the  drawer  liable  upon  the  dishonour  of  the  bill  by 
the  acceptor.  Still  less  did  the  doubt  ever  extend  to  cases 
where  the  drawer  directed,  by  th6  body  of  the  bill,  that  the 
money  should  be  paid  in  a  particular  place.  Such,  then, 
being  the  state  of  the  drawer's  liability  at  the  time  the 


Cd)  Code,  s.  45  (-t)  c  and  d. 

(0  Code,  s.  45  (5). 

(/)  Matthews  v.  Say  don,  2 
Esp.  509  ;  Brown  v.  McDermott, 
5  Esp.  265.  In  America  it  has 
been  held  that  a  demand  by  a 
notary  on  the  drawee  in  the 
street  away  from  his  place  of 


business  is  insufficient.  Byles  on 
Bills,  6th  American  edition,  316. 

C?)  Code,  s.  45  (6). 

ili)  Code,  s.  45  (7). 

(0  Gibh  V.  Mather,  8  Bing. 
214  ;  1  M.  &  So.  387  ;  2  C.  &  J. 
254 ;  34  E.  R.  688  ;  Saul  v.  Joms, 
28  L.  J.,  Q.  B.  37  ;  1  E.  &  E.  59. 
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statute  was  passed,  it  must  still  remain  the  same,  unless     CHArTER 
that  statute  has  made  an  alteration  therein.     But  it  appears         ^^\l. 
to  us  that  the  statute  neither  intended  to  alter,  nor  has  it 
in  any  manner  altered,  the  liability  of  drawers  of  bills  of 
exchange,  but  that  it  is  confined  in  its  operation  to  the  case 
of  acceptance  alone  "  (/c). 

If  the  bill  be  made  payable  at  a  banker's  a  presentment 
should  be  made  there  (?).  And  if  the  bill  be  accepted 
payable  at  a  banker's,  which  banker  happens  to  become 
the  holder  at  its  maturity,  that  fact  alone  amounts  to  pre- 
sentment, and  no  other  proof  is  necessary  (»i).  If  a  bill  be 
made  payable  in  a  particular  town,  a  presentment  at  all  the 
banking  liouses  there  will  suffice  in) ;  if  at  one  of  two  towns 
a  presentment  at  either  (o);  if  a  particular  house  be  pointed 
out  by  the  bill  as  the  acceptor's  residence,  a  presentment  to 
any  inmate  (p),  or,  if  the  house  be  shut  up,  at  the  door, 
will  suffice  ((?). 

JBut  where  a  bill  is  accepted,  payable  at  a  particular  Pleading, 
place  (r),  it  is  not  necessary  in  an  action  against  the  drawer 
to  state  the  acceptance  as  such,  and,  therefore,  not  necessary 
to  state  it  to  be  at  a  particular  place,  nor  to  allege  present- 
ment at  that  place.  Such  a  presentment  as  the  acceptance 
requires  is  merely  matter  of  eyidence  (s).  But  if  the  special 
acceptance  were  alleged  in  the  declaration,  it  might  be 
necessary  to  state  in  an  action  against  a  draiver  or  indorser 
such  a  presentment  as  the  acceptance  required,  though  a 
general  allegation  might  suffice  after  verdict  (t).     If  a  bill 


(/«)  GihJ}  T.  Mather,  ubi  supra. 
See  Parlis  v.  Edcje,  1  C.  &  M. 
429  ;  3  Tyrw.  364 ;  Harris  v. 
Parlier,  3  Tyrw.  370  ;  Walter  v. 
CuUey,  2  C.  &  M.  151  ;  i  Tyrw. 
87  ;  39  E.  R.  739  ;  Boydell  v. 
Sarkness,  3  C.  B.  168. 

(V)  Sawiderson  v.  Judge,  2  H. 
Bl.  509  ;  3  R.  R.  492  ;  Harris  v. 
Parher,  3  Tyrw.  370. 

(to)  Bailey  v.  Porter,  14  M.  & 
W.  44. 

(n)  Hardy  v.  Woodroofe,  2 
Stark.  319  ;  20  R.  R.  689. 

(o)  Beechinq  v.  Ooiaer,  Holt, 
N.  P.  C.  313  ;  17  R.  E.  644. 

(^p)  Buxton  V.  Jones,  1  M.  &  a. 
83. 

{ff)  Hlne  V.  Allely,  4  B.  &  Ad. 
«24  ;  1  N.  &  M.  433 ;  38  R.  R.  330. 

(?■)  In  an  action  against  the 
acceptor,  the  bill  may  be  described 


as  payable  at  a  particular  place, 
though  not  accepted  payable 
there  only.  Blalie  v.  Beaumont, 
4  M.  &  a.  7. 

(«)  Paries  V.  Edge,  1  C.  k.  M. 
429  ;  3  Tyrw.  364  ;  Harris  v. 
Parlier,  3  Tyrw.  370  ;  Hine  v. 
Allely,  4  B.  &  Ad.  624  ;  1  K.  & 
M.  433  ;  38  R.  R.  330  ;  and  see 
Hawliey  v.  Borwiclt,  4  Bing.  135 ; 
Hardy  TT.  Woodroofe,  2  Stark.  319; 
20  R.  R.  689. 

(f)  Lyon  V.  Holt,  5  M.  &  W. 
250.  The  sufficiency,  however, 
of  such  a  general  allegation,  even 
after  verdict,  did  not  seem  to  be 
perfectly  clear,  at  all  events  where 
no  issue  was  taken  on  the  present- 
ment. In  an  action  against  the 
drawer,  where  the  bill  was  drawn 
and  accepted  payable  in  London, 
but  there  was  no  traverse  of  the 
19—2 
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Payable  at 
more  than 
one  place. 


be  made  payable  at  a  particular  place,  it  is  not  necessary  to 
"  state  a  presentment  to  the  acceptor  there  ;  it  is  sufficient  to 
state  a  presentment  at  that  place  {u).  An  averment  that  a 
bill  was  presented  to  the  acceptor  will  be  satisfied  by  proof 
that  it  was  presented  at  the  place  where  it  was  made 
payable,  though  no  person  were  there  in  attendance  {x),  and 
though  the  acceptor  did  not  live  there  {y). 

Where  a  promissory  note  is  payable  at  either  of  two 
places,  presentment  at  either  of  them  will  suffice.  Thus, 
where  a  country  bank  note  was  made  payable  both  at  Tun- 
bridge  and  in  London,  presentment  in  London  was  held 
sufficient,  though  it  was  proved  that  had  it  been  presented 
at  Tunbridge,  the  nearest  place,  it  would  have  been  paid  {z). 
But  it  is  conceived  that  presentment  of  a  cheque  to  the 
London  bankers  of  the  drawer,  though  described  on  the 
cheque  as  agents,  is  insufficient,  for  the  obligation  to  pay  a 
cheque  must  in  general  depend  on  the  state  of  the  drawer's 
account,  which  the  London  agents  may  not  know  («). 


Conduct  of 
the  party 
presenting. 


The  party  presenting  should  be  ready  and  authorized  to 
receive  the  money,  and  has  no  right  (at  least,  unless  usage 
require  it)  to  impose  on  the  drawee  any  trouble  or  risk  in 
remitting  the  money  elsewhere  (5).  If  the  holder  die, 
presentmeiit  should  be  made  by  his  personal  representatives. 


■  Consequence 
of  not  duly 
presenting. 


The  consequence  of  not  duly  presenting  a  bill  or  note  is 
that  all  the  antecedent  parties  are  discharged  from  their 
liability,  whether  on  the  instrument,  or  on  the  consideration 


general  allegation  of  presentment, 
it  was  held  that  the  statement  of 
the  venue  London  in  the  margin 
of  the  declaration  cured  the 
defect.  Wilmot  v.  Williams,  14 
L.  J.,  C.  P.  33;  7  M.  &  Gr. 
1017  ;  and  see  Soy  dell  v.  SCarli- 
ness,  15  L.  J.,  C.  P.  233  ;  3  C.  B. 
168. 

(u)  Shelton  v.  Braithwaite,  8 
M.  &  W.  252  ;  Sawltey  v.  Bor- 
wich,  1  Y.  &  J.  376  ;  4  Bing.  135  ; 
12 Moore, 478  ;  PUlpotM. Bryant, 
3  C.  &  P.  244  ;  4  Bing.  717  ;  1 
M.  &  P.  754  ;  29  R.  R.  710  ;  and 
see  Bush  v.  ICtnnear,  6  M.  &  Sel. 
210 ;  Huffam  v.  Ellis,  3  Taunt. 
415  ;  Avihrosii  v.  HopwoocL,  2 
Taunt.  61  ;  Be  Bergareche  v. 
Plllin,  3  Bing.4'76;-ll  Moore,  350. 


{x)  Mine  v.  Allely,  4  B.  &  Ad. 
624  ;  1  N.  &  M.  433  ;  38  R.  R. 
330  ;  and  see  Sardy  v.  Wood- 
roofe,  2  Stark.  319  ;  20  R.  R.  689. 
So  where  a  bill  was  drawn  on 
an  acceptor  at  38,  Minto  Street, 
accepted  generally,  and  when 
due,  the  acceptor  having  changed 
his  residence,  was  presented  to  a 
lodger  at  No.  38,  the  presentment 
was  held  sufficient.  Buxton  v. 
Jones,  1  M.  &  Gr.  83  ;  1  Scott, 
N.  R.  19,  S.  C. 

(j^)  Hardy  v.  Woodroofe,  2 
Stark.  319  ;  20  B.  R.  689. 

(z)  Beeching  v.  Gower,  Holt, 
N.  P.  C.  313  ;  17  R.  R.  644. 

(«)  Bailey  v.  BodenJiam,  33 
L.  J.,  C.  P.  252. 

(S)  Ibid. 
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for  which  it  was  given  (c),  save,  as  we  have  seen,  the  drawer 
of  a  cheque  not  injured  by  the  delay  or  failure. 

The  acceptor  or  maker,  however,  still  continues  liable  in  Acceptor  or 
most  cases,  presentment  not  being  generally  necessary  for  ™^®'-'  ®*'^ 
the  purpose  of  charging  him  (^).  The  action  itself  is 
sufficient  demand,  and  that  though  the  instrument  be  made 
payable  on  demand  (e).  But  though  the  absence  of  demand 
be  in  general  no  defence,  yet  if  the  acceptor  or  maker  pay 
on  action  brought  without  any  previous  demand,  the  court 
will  take  the  question  of  costs  into  consideration  (/). 
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liable. 


There  are  circumstances,  however,  which  will  excuse  the 
neglect  to  present  for  payment  {g). 

The  fact  that  the  holder  has  reason  to  believe  that  the 
bill  or  note  will  on  presentment  be  dishonoured,  does  Hot 
dispense  with  the  necessity  for  presenting  for  payment  (A). 
The  bankruptcy  or  insolvency  of  the  drawee  or  maker  is 
no  excuse  for  not  presenting,  for  many  means  may  remain 
of  obtaining  payment  by  the  assistance  of  friends  or 
otherwise  («')• 


Neglect  to 
present  when 
excused. 


(c)  Code,  s.  45.  In  case  .of  a 
bill  or  note  payable  after  sight,  it 
must,  as  we  have  seen,  have  been 
presented  to  the  acceptor  or  maker 
previously.  Dixon  v.  Nuttal,  1 
C,  M.  &  B.  307  ;  Code.  s.  39. 

(d)  Code,  s.  52  (1).  If  a  note 
be  made  in  the  body  of  it,  pay- 
able at  a  particular  place,  pre- 
sentment must  be  made  there  in 
order  to  charge  either  maker  or 
indorsers  (s.  87)  ;  but  one  unduly 
late,  so  as  to  discharge  the  in- 
•dorser,  will  yet  charge  the  maker 
(Code,  ss.  52  (2)  and  89)  ;  and  so 
in  an  acceptance  to  pay  at  a  par- 
ticular place  "  only  and  not  else- 
where," a  presentment  too  late  to 
charge  the  drawer  or  indorsers 
wiU  yet  charge  the  acceptor  in 
the  absence  of  an  express  stipu- 
lation to  the  contrary  (s.  52  (2)). 

(e)  Buml)allY.BaU,\0'M.oA.m; 
Norton  v.  Ellam,  2  M.  &  W.  461. 

(/)  Mcliitosk  V.  HMjdon,  Ry.  & 
M.  362  ;  27  R.  R.  757  ;  Rhodes  v. 
Gent,  5  B.  &  AM.  244. 

C9)  Code,  s.  46  (2). 

(/i)  Code,  s.  46  (2)  a,  prov.  A 
declaration  by  the  acceptor  before 
a  bill  fell  due  that  he  would  not 


pay,  though  made  in  the  drawer's 
presence,  does  not  dispense  with 
presentment  to  the  acceptor,  or 
notice  of  dishonour  to  the  drawer. 
Mx  parte  Bignold,  1  Deao.  728  ; 
2  Mont.  &  Ayr.  633. 

(i)  Russell  V.  Lancjstaffe,  2 
Doug.  514  ;  Warrington  v.  Fur- 
bor,  8  Kast,  245 ;  JVicholson  v. 
Gouthit,  2  H.  Bl.  609 ;  3  R.  R. 
527  ;  Ex  parte  Johnston,  1  Mont. 
&  Ayr.  622  ;  Esdaile  v.  Sowerhy, 
11  East,  114  ;  10  B.  R.  440 ; 
Lafitte  V.  Slatter,^  6  Bing.  623  ;  31 
E.  B.  510  ;  Camidge  v.  Alleniy, 
6  B.  &  C.  373;  30  B.  E.  358. 
But  closing  a  bank  is  a  refusal  to 
pay  their  notes  to  all  the  world. 
Howe  V.  Bowes,  16  East,  112  ; 
5  Taunt.  30  ;  14  B.  B.  319.  In 
Rogers  v.  Laiigford,  1  C.  cfe  M. 
637,  Lord  Lyndhurst  said,  "It  is 
possible,  if  you  had  returned  the 
notes  in  due  time,  that  might 
have  done  instead  of  present- 
ment." See.  too,  Turner  v.  Stones, 
1  D.  &  L.  122  ;  Sands  v.  Clarke, 
19  L.  J.-,  C.  P.  84  ;  Robson  -r. 
Oliver,  10  Q.  B.  704.  There  is 
not  the  same  option  in  presenting 
'  for  payment  as  is  given  to  the 
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Presentment  for  Payment. 

Delay  in  making  presentment  for  payment  is  excused  if 
caused  by  circumstances  beyond  the  control  of  the  holder,, 
and  not  imputable  to  his  default,  misconduct  or  neglect. 
When  the  cause  of  delay  ceases  to  operate,  presentment 
must  be  made  with  reasonable  diligence  {ji). 

Presentment  for  payment  is  dispensed  with  when,  after 
the  exercise  of  reasonable  diligence,  it  cannot  be  effected. 
If  the  acceptor  or  maker  abscond,  and  his  house  be  shut  up, 
the  bill  or  note  may  be  at  once  treated  as  dishonoured;  but 
if  he  have  merely  removed,  an  effort  must  be  made  to  find 
him  out  ij). 

"When  a  bill  or  note  is  seized  under  an  extent,  the  drawer 
and  indorsers  are.  not  discharged  by  non-presentment,  for 
laches  is  not  imputable  to  the  Crown. 

Presentment  for  payment  is  also  dispensed  with  when  the 
drawee  is  a  fictitious  person  ;  and  as  regards  the  drawer, 
when  the  drawee  or  acceptor  is  not  bound,  as  between  him- 
self and  the  drawer,  to  accept  or  pay  the  bill,  and  the 
drawer  has  no  reason  to  believe  that  the  bill  would  be  paid 
if  presented  (»;)  ;  and  so,  too,  as  regards  an  indorser,  if  the 
bill  or  note  were  made  for  his  accommodation,  and  he  has 
no  reason  to  expect  that  it  would  be  paid  if  presented.  The 
tendency  of  the  Code  seems,  therefore,  to  make  it  more 
diflicult  to  excuse  presentment  for  payment  than  notice  of 
dishonour  {n). 

Not  necessary       Neglect  to  present  has  been  held  not  to  discharge  a  man 
guarantor.         ^'^°  guarantees  the  due  payment  of  a  bill  or  note  (o)  ;    and 


holder  by  s.  41  in  presenting  for 
acceptance  where  the  drawee  is 
dead  or  bankrvipt. 

(It)  Code,  s.  46  (1). 

(0  Ibid.  (2)  a;  Anon.,  1  Ld. 
Ea^'.  743  ;  Hardy  v.  Wnodroofe, 
2  Stark.  319  ;  20  R.  R.  689 ; 
Hine  V.  Allely,  4  B.  &  Ad.  624  ; 
1  N.  &  M.  433  ;  38  R.  R.  330  ; 
Collins  V.  Butler,  2  Stra.  1087  ; 
SaTids  V.  Clarke,  19  L.  J..  C.  P. 
84:  8  C.  B.  751.  If  the  di-awer 
could  not  be  found,  it  was  suffi- 
cient to  plead  that  fact  without 
averring  due  search :  Starhe  v. 
Clicesman,  Carthew,  509  ;  1  Ld. 
Ray.  538 ;  but  if  presentment 
were  alleged,  evidence  that  the 
drawer  could  not  be  found  was 
admissible.  Leeson  v.  Pigott, 
circa  1788  ;  Burgh  v.  Leqge,  5 
M.  &  W.  421. 

()«)  Teri-Tj  V.  Pai-lier,  1  Nev.  & 


Per.  752  ;  6  A.  &  B.  502  ;  Pri- 
deavx  v.  Collier,  2  Stark.  57  ;  HiU 
V.  Heap,  D.  &  R..  N.  P.  C.  67;  25 
E.  R.  791  ;  Be  Berdt  v.  Atliinson, 
2  H.  Bla.  336  ;  Wirth  v.  Austin, 
L.  R.,  10  C.  P.  689;  Code,  s.  46  (2) 
b  and  c ;  i.e.,  when  the  drawee  has 
no  effects  of  the  drawer  in  his 
hands,  nor,  it  should  seem,  reason- 
able probability  of  receiving  any. 
Ciiviming  v.  Shand,  29  L.  J.,  Ex. 
129.  But  presentment  must  be 
made  to  charge  an  indorser.  Siml 
T.  Jones,  28  L.  J.,  Q.  B.  37 ;  1 
E.  &  E.  59. 

(?0  Code,  s.  46.  See  ante, 
p.  248. 

(o)  HitcJtcock  V.  Humfrey,  5 
M.  &  G.  559  ;  WaltoJi  v.  Maseall, 
13  M.  &  W.  453.  Nor  is  a  guaran- 
tor entitled  in  general  to  notice  of 
dishonour  ;  but  when  by  custom 
it  is  usual  to  guarantee,  instead 
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whei'e  a  man  became  guarantor  for  the  vendee  of  goods, 

who  accepted  a  bill  for  the  amount  and  then  became  bank-  

rupt,  the  notorious  insolvency  of  the  vendee  was  held  to 
excuse  the  draiver's  presentment,  so  as  to  enable  him  to 
charge  the  guarantor  without,  unless  it  could  be  shown  that 
the  bill  would  have  been  paid  if  duly  presented,  though  it 
would  have  been  otherwise  \n  an  action  on  the  bill  (p). 

There  may  also  be  a  waiver,  express  or  implied,  of  due  Waiver, 
presentment  {q).  An  implied  waiver  would  be  gathered 
i'rom  the  conduct  of  the  party,  as  when  a  man  with  notice 
of  the  failure  or  undue  delay  in  presentment,  promises  to 
pay  the  bill,  or  makes  or  promises  to  make  a  partial  pay- 
ment on  account  (r).  ■  The  defendant's  part  payment  or 
promise  to  pay  after  the  bill  or  note  is  due,  is  prima  facie 
evidence  of  presentment  (s). 

A  bill  or  note  is  dishonoured  by  non-payment  when  either   Dishonour  by- 
it  is  duly  presented  and  payment  is  refused,  or  cannot  be  non-payment, 
obtained,  or  presentment  being  excused  it  remains  overdue 
and  unpaid  (/). 

Subject  to  the  other  provisions  of  the  Code,  an  immediate 
right  of  recourse  against  the  drawer  and  indorsers  accrues 
to  the  holder  (t«). 


of  indorsing  bills  of  exchange,  the 
party  guaranteeing  is,  as  regards 
his  rights  against  the  acceptor, 
in  much  the  same  position  as 
an  indorser  :  Ex  parte  Bishop, 
L.  E.,  1.5  Chan.  D.  400  ;  and  con- 
sequently may  well  be  entitled 
to  expect  due  presentment,  and 
perhaps,  too,  notice  of  dishonour. 

(y)  Warrington  v.  Fiirber,  8 
East,  242  ;  6  Esp.  89  ;  Smith  v. 
Banh  nf  jyeio  South  Wales,  L.  E., 
4  P.  C.  194. 

(^)  Code,  s.  46  (2)  e. 

(r)  Vaughany.  Fuller,  2  Stra. 
1246  ;  Hopley  v.  Dvfremie,  I.t 
East,  275  ;  13  E.  E.  463  ;  Huddoch 
V.  Bury,  7  Bast,  236  ;  Hodge  v. 
Fillia,  3  Camp.  463;  Ooodall  v. 
Dolly,  1  T.  E.  712  ;  1  E.  E.  372  ; 


Anson  v.  Bailey,  Bull.  N.  P.  276. 
As  to  express  waiver  inserted  in 
the  bill  itself,  see  Code,  s.  16. 

(.s)  Croxini  V.  Worthen,  5  M.  & 
"W.  5  ;  Limdie  y.  Robertson,  7 
East,  232  ;  Campbell  v.  Webster, 
15  L.  J.,  C.  P.  4  ;  2  C.  B.  258  ; 
Oreenway  v.  Hindley,  4  Camp. 
52  ;  Cordery  v.  ColviUe,  32  L.  J., 
C.  P.  210. 

(0  Code,  s.  47  (1). 

(m)  Ibid.  (2).  The  other  pro- 
visions seem  to  be  ss.  48  and  51, 
as  to  notice  of  dishonour  and 
protest  necessary  to  preserve  that 
right  of  recoiu'se  ;  and  ss.  15  and 
65-68,  as  to  referee  in  case  of 
need  ;  and  acceptance  and  pay- 
ment for  honour. 
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CHAPTEE  A  Bill  is  discharged  by  payment  in  due  course  by  or  on 
XVIII.       behalf  of  the  drawee  or  acceptor. 

Payment  in  due  course  means  payment  made  at  or  after 
the  maturity  of  the  bill  to  the  holder  thereof  in  good  faith, 
and  without  notice  that  his  title  to  the  bill  is  defective. 

Payment  by  a  party  other  than  the  acceptor  or  maker,  or 
premature  payment  by  him,  does  not  discharge  the  bill  or 
note,  and  it  can  in  general  be  re-issued  ;  but  in  accommo- 
dation bills,  payment  in  due  course  by  the  party  accom- 
modated is  a  discharge  of  the  bill  (a). 


(a)  Co(iB,  s.  59.  Holder  means 
payee  or  indorsee  of  a  bill  or  note 
(payable  to  order)  in  possession 


of  it,  or  bearer  of  one  payable  to 
bearer.  Defects  in  title,  as  defined 
in  s.  29,  are  fraud,  duress,  illegal 
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Payment  should  be  made  to  the  true  holder  of  the  bill ; 
for  payment  to  any  other  party  is  no  discharge  to  the 
acceptor  ;  unless,  indeed,  the  money  paid  finds  its  way  into 
the  holder's  hands,  and  the  holder  has  treated  it  as  received 
in  liquidation  of  the  bill.  A.  drew  a  bill  upon  defendant, 
•which  defendant  accepted ;  A.  then  indorsed  it  to  the 
plaintiffs,  his  bankers,  who  entered  it  to  the  credit  of 
plaintift  s  account,  and  at  maturity,  presented  it  to  the 
defendant  for  payment,  and  it  was  dishonoured.  The 
plaintiffs  then  debited  A.  with  the  amount,  but  did  not 
return  him  the  bill.  A  few  days  afcerwards  defendant  paid 
the  amount  to  A.  ;  A.  still  continued  his  banking  account 
with  the  plaintiffs,  and  at  different  times  paid  in  more 
money  than  was  suf&cient  to  cover  the  amount  of  the  bill, 
and  all  the  preceding  items  which  stood  above  it  in  the 
account,  though  there  was  always  a  balance  against  him 
larger  than  the  amount  of  the  bill.  A.  failed,  and  the 
plaintiffs  proved  for  the  whole  of  their  balance  under  his 
■commission.  They  then  brought  this  action  on  the  bill 
against  the  defendant,  the  acceptor.  Best,  C.J. :  "The  pay- 
ment to  A.  would  not  of  itself  have  discharged  the  defen- 
dant, the- plaintiffs  having  been  at  that  time  the  holders, 
and  entitled  to  the  amount  of  the  bill ;  but  the  ground 
on  which  the  defendant  is  discharged  is,  that  the  plaintiffs 
not  only  entered  the  bill  to  the  credit  of  A.,  but  treated  it 
as  having  been  paid  "  (&). 


CHAPTEK 
XVIII. 

TO  WHOM  IT 
SHOULD  BE 
MADE. 


There  are  some  cases  in  which  payment  to  a  wrongful 
holder  is  protected,  and  others  in  which  it  is  not  (c).  If  a 
bill  or  note,  payable  to  bearer,  either  originally  made  so,  or 
become  so  by  an  indorsement  in  blank,  be  lost  or  stolen,  we 
have  seen  that  a  barm  fide  holder  may  compel  payment. 
Not  only  is  the  payment  to  a  bona  fide  holder  protected,  but 
payment  to  the  thief  or  finder  himself  will'  discharge  the 


Effect  of 
payment  to 
a  wrongful 
holder  of 
instruments 
payable  to 
bearer. 


■consideration,  breach  of  faith,  &c. 
As  to  re-issue,  see  Chapter  on 
Teanspeb.  The  Stamp  Acts  are 
not  touched  by  the  Code  ;  hence, 
in  the  case  of  bankers  issuing 
bank  notes  unstamped  under  a 
composition  in  lieu  of  stamps, 
payment  at  maturity  does  not 
extinguish  such  bank  notes,  as 
under  the  Stamp  Acts  they  are 
re-issuable  ad  infinitum. 

(J)  Field  V.  Can;  5  Bing  13  ; 
2  Moo.  &  P.  46.  Where  money 
is  paid  into  a  bank  on  thfe  joint 


account  of  persons  not  partners 
in  trade  the  bankers  are  not  dis- 
charged in  payment  of  the  clieque 
of  one  of  those  persons,  drawn 
without  the  authority  of  the 
others  ;  Iiines  v.  Stephenson,  1 
Moo.  &  Rob.  145  ;  Stone  v.  Marsh, 
R.  &  M.  369  ;  unless  one  alone 
afterwards  becomes  entitled  to 
receive  it.  Stewart  v.  Lse,  Mood. 
&  M.  160  ;  see  ante,  p.  28. 

(e)  As  to  payment  of  a  forged 
bill,  see  post,  the  Chapter  oa 
FoEGEEY  OP  Bills. 
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CHAPTER 
XYITI. 


Of  instru- 
ments not 
payable  to 
tearer. 


maker  or  acceptor  {d),  provided  such  payment  were  not; 
made  -with  knowledge  or  suspicion  of  the  infirmity  of  the 
holder's  title,  or  under  circumstances  which  might  reason- 
ably awaken  the  suspicions  of  a  prudent  man  {e).  "  For  it 
is  a  general  rule,  that  where  one  or  two  innocent  persons 
must  sufler  from  the  acts  of  a  third,  he  who  has  enabled 
such  third  person  to  occasion  the  loss  must  sustain  it "  _(/). 
And  supposing  the  equity  of  the  loser  and  payer  precisely 
equal,  there  is  no  reason  why  the  law  should  interpose  to 
shift  the  injury  from  one  innocent  man  upon  another.  But, 
if  such  payment  be  made  under  suspicious  circumstances, 
or  without  reasonable  caution,  or  out  of  the  usual  course  of 
business,  it  will  not  as  between  all  parties  and  for  all  pur- 
poses discharge  the  payer  (g).  Payment  before  the  bill  or 
note  is  due,  or  long  alter  it  is  due,  or,  in  case  of  a  cheque, 
long  after  it  is  drawn,  or  where  the  marks  of  cancellation 
are  on  the  instrument,  are  examples  of  payment  out  of  the 
usual  course  of  business. 

And,  therefore,  though  a  cheque  be  really  drawn  by  a 
banker's  customer,  but  torn  in  pieces  before  circulation  by 
the  draper,  with  intention  of  destroying  it,  and  a  stranger, 
picking  up  the  pieces,  pastes  them  together,  and  presents 
the  cheque  soiled  and  so  joined  together  to  the  banker,  and 
he  pays  it,  the  banker  cannot  charge  his  customer  with  this 
payment,  for  the  instrument  was  cancelled,  and  carried  with 
it  reasonable  notice  that  it  had  been  cancelled  (A). 

If  the  bill  or  note  be  not  payable  to  bearer,  but  transfer- 
able by  indorsement  only,  and  be  paid  to  a  party  whose  title 
is  made  through  the  forged  indorsement,  the  payer  is  nob 
discharged  (J). 


(J[)  Smith  T.  Sheppard,  Sel.  Ca. 
243.   Ante,  p.  192. 

Qt)  Ve  have  seen  that  nothing 
short  of  fraud  will  affect  the  title 
of  a  transferee  for  value. 

(/)  Licltharrvw  v.  31ason,  2 
T.  R.  70  ;  1  R.  R.  425. 

((/)  There  is  at  present  no 
decided  case  establishing  that  a 
party  honestly  paying  is  in  as 
good  a  situation  as  a  partyhonestly 
discounting.  See,  however,  the 
observations  of  Best,  C.  J.,  in  Snow 
V.  Peaoooli,  2  C.  &  P.  221,  and  the 
observations  of  Parke,  B.,  in 
Moiarts  v.  Tnclcer,  16  Q.  B.  575. 
The  question  as  to  the  validity  of 
a  payment  usually  arises  between 
a  customer  and  his  banker.     But 


a  banker  paying  a  bill  made  pay- 
able at  his  bank  must,  it  is  con- 
ceived, exercise  due  caution. 

(Ji)  Sclioleij  V.  Ramsiottom,  2 
Camp.  485. 

(i)  Code,  s.  24.  A  banker,  as 
we  have  seen,  paying  a  cheque  to 
order  bearing  a  forged  indorse- 
ment, is  not  liable,  and  the  same 
protection  has  been  extended  to  a 
bill  of  exchange  on  demand  on 
him,  which  is  practically  the  same 
thing.  Ante,  pp.  27  and  257. 
It  has  been  contended,  that  as 
each  indorsement  is  a,  warranty 
of  the  validity  of  the  prior 
indorsements,  an  indorser,  who 
has  been  paid  by  the  acceptor,  is 
liable,  if  the  indorsements  to  him 
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A  bill  is  not;  discharged,  and  finally  extinguished,  until 
paid  by  or  on  behalf  of  the  acceptor  ;  nor  a  note  until  paid 
by  or  on  behalf  of  the  maker. 

It  was  long  an  unsettled  question,  whether  paymeut-in 
part  or  in  fnll  by  the  drawer  to  the  holder  will  discharge  the 
acceptor  ji)ro  lanfo,  or  whether  the  holder  may,  nevertheless, 
recover  the  whole  amount  from  the  acceptor,  and  hold  an 
equiyalent  to  the  amount  received  from  the  drawer,  as  money 
received  of  the  acceptor  to  the  drawer's  use  (/;;).  It  has  been 
thought  that  the  holder  can  only  recover  of  the  acceptor 
the  amount  of  the  bill  minus  the  sum  paid  by  the  drawer  {T). 
The  acceptor  being  the  principal,  and  the  drawer  the  surety, 
it  might  seem  that  a  payment  by  the  drawer  discharges  the 
acceptor's  liability  to  the  holder  jjro  tanto,  and  makes  the 
acceptor  liable  to  the  drawer  for  money  paid  to  his  use,  and 
that  if  the  drawer  pay  the  whole  bill,  nominal  damages 
only  can  be  recovered  by  the  holder  of  the  acceptor  (»)). 
The  better  opinion,  hov?ever,  seems  to  be,  that  to  an  action 
against  the  acceptor,  payment  by  the  drawer  is  no  plea,  but 
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Payment  by 
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turn  out  invalid,  to  be  sued  by 
the  acceptor  on  an  implied  under- 
taking that  he,  as  holder,  was 
entitled  to  receive  the  amount  of 
the  bill.  Eiist  Imliu  Companii 
V.  Trittoii,  H  B.  &  C.  280  ;  5  Dowl. 
cV;  R.  2U  ;  27  E.  E.  353  ;  Smith 
V.  Mercer,  6  Taunt.  76  ;  1  Marsh. 
im  ;  16  E.  R.  576.  But  by 
Code,  s.  55,  he  only  guarantees 
his  title  to  his  immediate  or  any 
subsequent  indorsee.  L'endosseur 
est  garant  solidaire  avec  les  autres 
signataires  de  la  v&ite  de  la  lettre 
ainsi  que  du  paiement  k  I'dch^- 
ance.  Pardessus,  376.  Tous  ceux 
qui  ont  signe,  acceptd,  ou  endosse, 
ime  lettre  de  change,  sont  tenus, 
a  la  garantie  solidaire  envers,  le 
porteur.  Code  de  Commerce,  140  ; 
Lin-ell  V.  3Iai-tin,  i  Taunt.  799  ; 
H  E.  E.  668.  See  McGregor  v. 
modes,  25  L.  J.,  Q.  B.  318  ;  6 
E.  &  B.  266  ;  Hobarts  v.  'Riclier, 
1 6  Q.  B.  575.  The  true  holder  can 
sue  for  money  had  and  received. 
In  BoUett  v.  Plnliet,  L.  fi.  1 
Ex.  Div.  368,  the  drawer  (not 
the  payee)  was  held  entitled  to 
recover.    See  ante,  p.  30. 

(JC)  In  Johnson  v.  Kenmon,  2 
Wils.  262,  recognized  in  Walwijn 


V.  St.  Qiiintin,  1  B.  &  B.  658,  it 
was  licld,  that  the  liolder  was 
entitled  to  recover  the  whole 
amount  ;  but  in  Bacony.  Seiirles, 
1  H.  Bl.  88,  it  was  considered  that 
he  could  recover  only  the  differ- 
ence, and  the  reiiort  ot  the  case 
of  Jolinsoii  V.  Koiiiion,  was  re- 
flected on.  Sec  Piersim  v.  Dini- 
lop,  Cowp.  571 ;  llHiiv.  Fiirnhal, 
1  C.  &  Mees.  538  ;  5  C.  &  P.  499  ; 
38  E.  E.  684,  S.  C. ;  Browne  v. 
Hirers,  Doug.  455.  A  payment 
by  a  subsequent  party,  if  made 
OH  hehalf  of  the  acceptor,  is  a 
discharge  of  the  bill,  s.  59  (1), 
but  if  not  so  made  it  merely  puts 
the  payer  into  the  position  of  a 
prior  party  to  whom  a  bill  is 
transferred  a  second  time,  Callow 
V.  Lawrence,  3  M.  &  S.  95  ;  15 
E.  E.  423. 

(V)  Lord  Abinger  appears  to 
have  so  ruled  at  nisi  pvius.  Hem- 
ming V.  Brooh,  1  Car.  &  M.  57. 

(i«.)  Mais  comme  ces  diffdrents 
d^biteurs  son  d^biteurs  envers  lui 
de  la  meme  chose,  la  paiement  qui 
lui  est  fait  par  I'un  d'eux  libfere 
d'autant  envers  lui  les  autres 
Poth.  106  ;  see  Hcmninuiv.  Brooh, 
1  Car.  k  M.  57. 


Meaning  of 
the  word 
"  retire." 


SOO  Payment. 

CHAPTER     only  converts  the  holder  into  a  trustee  for  the  drawer  wlien 
^^^^^-        the  holder  afterwards  recovers  of  the  acceptor  _(w).    But 
payment  in  due  course  of  an  accommodation  bill  by  the 
party  accommodated  is  a  complete  discharge  of  the  bill  (o). 

The  verb  "  retire  "  in  its  application  to  bills  of  exchange 
is  an  ambiguous  word.  In  its  ordinary  sense  it  is  used  of 
an  indorser  who  takes  up  a  bill  by  handing  the  amount  to 
a  transferee,  after  which  the  indorser  holds  the  instrument 
with  all  his  remedies  against  prior  parties  intact.  But  it  is 
sometimes  used  of  an  acceptor,  by  whom  when  a  bill  is  taken 
up  or  retired  at  maturity  it  is  in  effect  paid,  and  all  the 
remedies  on  it  extinguished  ( p). 

By  a  stranger.  Payment  by  a  stranger  of  the  amount  of  a  bill  to  the 
bankers,  at  whose  house  the  bill  is  made  payable  by  the 
acceptor,  the  party  paying  obtaining  possession  of  the  bill, 
is  not  a  payment  by  the  acceptor  (  q). 

If  a  banker  at  whose  house  a  bill  is  made  payable  happen 
also  to  be  indorser  of  the  bill,  and  on  the  bill*  being 
brought  to  hira  when  it  becomes  due  he  takes  it  up  without 
observation,  it  is  a  question  of  fact  for  a  jury  whether  he 
paid  it  as  agent  of  the  acceptor  or  merely  retired  it  as 
indorser  (r). 


By  one,  who 
is  both 
agent  for  the 
acceptor  and 
also  indorser. 


(ji)  Jones  V.  Broadlmrst,  9  C.  B. 
173  ;  naiulall  v.  Moon,  12  C.  B. 
261  ;  hut  see  Williams  v.  James, 
19  L.  J.,  Q.  B.  445  ;  15  Q.  B. 
498,  S.  C.  ;  Jewell  v.  Parr,  13 
C.  B.  909  ;  16  C.  B.  684  ;  Kemp 
V.  Balls,  10  Exch.  607  ;  Belshaw 
V.  Sush,  1\  C.  B.  191  ;  James  T. 
Isaacs,  12  C.  B.  791.  In  an  ac- 
tion by  indorsee  against  acceptor, 
where  the  consideration  for  the 
acceptance  had  failed,  except  as 
to  an  ascertained  amount,  for 
which  there  was  a  set-oif,  and 
the  drawer  had  paid  the  indorsee 
in  full,  an  equitable  plea  stating 
these  facts  was  held  good.  Agra 
and  ilastermav,  Bank  v.  Leigh- 
ton,  L.  R.,  2  Ex.  56  ;  36  L.  J.  33. 
Payment  by  a  drawer  or  indorser 
is  no  discharge  of  the  bill.  Code, 
s.  59  (2). 

(o)  Code,  s.  59.  Lazarus  v. 
Come,  3  Q.  B.  459.  Of  bills 
not  strictly  accommodation  bills. 
Cooli  T.  Uster,  32  L.-J.,  C.  P. 
121.     The  late  Mr.  Justice  Willes 


expressed  an  opinion  that  pay- 
ment or  satisfaction  by  a  stranger 
is  prima  facie  good,  and  that  the 
assent  of  the  debtor  will  be  pre- 
sumed. That  yery  learned  judge 
refers  to  the  rule  of  the  civil  law, 
"  Debitorem  ignarum  seu  etiam 
inritum'  solvendo  liberare  possu- 
mus."  See  the  obserYations  of 
Willes,  J.,  in  Cooh  v.  Lister,  32 
L.  J.,  C.  P.  126,  and  in  Manchester 
Warehouse  Company  v.  Bertie, 
C.  P.,  T.  T.  1866.  But  this  pre- 
sumption may  be  rebutted.  Wal- 
ter V.  James,  L.  R.,  6  Ex.  124  ; 
40  L.  J.  104. 

(^)  Elsam  V.  Benny,  15  C.  B. 
87  ;  Code,  ss.  37  and  59. 

{if)  Beacons.  Stodhart,  2  M.3,n. 
&  Gr.  317.  As  to  payment  by-a 
sti anger, see  Jones''^.  Broadhurst, 
supra  ;  Simpson  v.  Eggingtoii,  10 
Exch.  845  ;  24  L.  J.,' Exch.  312  ; 
Kemp  V.  Balls,  10  Exch.  607; 
note  (o),  supra. 

(r)  Pollard  v.  Ogden,  2  E.  &  B. 
469. 


Payment. 


801 


CHAPTER 
XVIII. 


The  acceptor  of  a  bill,  whether  inland  or  foreign,  or  the 
maker  of  a  note,  should  pay  (s)  it  on  a  demand  made,  at 
any  time  within  business  hours,  on  the  day  it  falls  due.   when  to  be 
And,  if  it  be  not  paid  on  such  demand,  the  holder  may  made, 
instantly  treat  it  as  dishonoured  (if). 

But  the  acceptor  has  the  whole  of  that  day  within  which  At  what  time- 
to  make  payment  ;  and  though  he  should,  in  the  course  of  otAa.j. 
that  day,  refuse  payment,  which  refusal  entitles  the  holder 
to  give  notice  of  dishonour,  yet  if  he  subsequently,  on  the 
same  day,  makes  payment,  the  payment  is  good,  and  the 
notice  of  dishonour  becomes  of  no  avail  (u). 

A  plea  of  tender  (x),  by  the  acceptor  after  the  day  of  Subsequent 
payment,  is  insufBcient  (y).  "         tender. 

If  a  bill  or  note  be  paid  before  it  be  due,  and  is  after-  Before  due, 
wards  indorsed  over,  it  is  a  valid  security  in  the  hands  of 
a  bond  fide  indorsee.  "  I  agree,"  says  Lord  EUenborough, 
"  that  a  bill  paid  at  maturity  cannot  be  re-issued,  and  that 
no  action  can  be  afterwards  maintained  upon  it,  by  a  sub- 
sequent indorsee.  A  payment  before  it  comes  due,  however, 
I  think,  does  not  extinguish  it  any  more. than  if  it  were 
merely  discounted.  A  contrary  doctrine  would  add  a  new 
clog  to  the  circulation  of  bills  and  notes,  for  it  would  be 


(s)  If  a  banker  who  has  funds 
in  his  hands  refuse  to  pay  a 
cheque,  he  thereby  subjects  him- 
self to  an  action  at  the  suit  of  his 
customer,  the  drawer.  Marzetti  v. 
Williams,  1  B.  &  Ad.  415;  1  Tyrw. 
77;  35  R.  R. 329;  RoUn  v. Steward, 
14  C.  B.  595,  ante,  p.  19;  Cumming 
v.  Shand,  29  L.  J.,  Exch.  129. 
So,  too,  if  he  wrongfully  refuse  to 
pay  a  bill  of  his  customer,  made 
payable  at  the  banking  house  ; 
but  in  order  to  charge  the  banker, 

the  presentment  must  be  within 

banking  hours,     Whitalter  v.  The 

Ba-rih  of  England,  1  C,  M.  &  R. 

744  ;  6  C.  &  P.  700  ;  1  Gale,  54. 

See  the  Chapter  on  Peesent- 

MENT  FOR  Payment. 
(i)  Ex  parte  Moline,\'&o%ei,%(i%; 

BurMdge  v.  Manners,  3  Camp. 

193  ;   13  R.   R.  786  ;  Leftley  v. 

MUU,  4  T.  R.  170  ;  2  R.  R.  350  ; 

Haynes  v.  Birhs,  3  B.  &  P.  599. 
(u)  Hartley  v.  Case,  1  C.  &  P. 

555  ;  4  B.  &  C.  339  ;  6  D.  &  R. 

505.     No  action  lies  until  days 

of  grace  have  expired,  Wells  v. 


Giles,  2  Gale,  209  ;  Kennedy  v. 
Thomas,  [1894]  2  Q.  B.  759. 

(x)  As  to  payme7it  where  there 
are  nominal  damages,  see  Beau- 
mont V.  Oreathead,  2  C.  B.  494. 

(y)  Hume  V.  Peploe,  8  East, 
168  ;  9  R.  R.  399.  But  a  drawer 
or  indorser  is  not  bound  to  pay 
till  notice  and  request ;  and, 
therefore,  a  plea  of  tender,  after 
the  bill  became  due,  may  be 
good,  if  pleaded  by  a  drawer  or 
indorser.  And  as  a  drawer  and 
indorser  has  a  reasonable  time 
to  pay,  he  may,  it  should  seem, 
plead  a  tender  even  after  request, 
and  of  principal  only,  without 
interest.  Walhcr  v.  Barnes,  5 
Taunt.  240 ;  1  Marsh.  36  ;  15 
R.  R.  655  ;  Soward  v.  Palmer,  8 
Taunt.  277;  2  Moo.  274  ;  19  R.  R. 
515  ;    but  see   Siggers  v.  Lewis, 

1  C,  M.  &  R.  370 ;  4  Tyrw.  847  ; 

2  Dowl.  681  ;  where  a  plea  that 
the  action  was  commenced  before 
a  reasonable  time  had  elapsed  for 
the  defendant,  the  indorser,  to 
pay  the  bill,  was  held  ill. 
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impossible  to  know  whether  there  had  not  been  an  anticipated 
payment  of  them  "  (2). 

If  an  acceptor  discount  his  own  acceptance,  he  may- 
transfer  it,  and  the  drawer  and  indorsers  may  become  liable 
to  a  subsequent  holder,  even  with  notice  {a).  But  if  the 
acceptor  is  the  holder  in  his  own  right  when  the  bill  falls 
due,  it  is  extinguished  (5). 

If  the  holder  constitute  any  one  of  the  parties  liable  to 
him  his  executor,  and  die,  the  appointment  might  in  latv 
have  been  equivalent  to  a  release,  though  it  was  otherwise 
in  equity  unless  such  were  the  intention  of  the  testator  (c). 
A  premature  release  will  not,  any  more  than  a  premature 
payment,  protect  the  releasee  from  liability  to  a  subsequent 
-  holder  without  notice  {d). 

But  the  payment  of  a  note  payable  on  demand  will  be  a 
defence,  even  against  an  indorsee  for  value  without  notice  («) ; 
for  the  statute,  which' imperatively  prohibited  the  re-issuing 
of  such  a  note,  dispensed  with  notice. 

A  payment  after  action  brought  will  not  prevent  the 
holder  from  proceeding  for  his  costs  (/). 

If  the  bill  be  joaid,  the  payer  has  a  right  to  insist  on  its 
being  delivered  up  to  him  ;  but  if  it  be  not  paid  the  holder 
should  keep  it.  Yet  it  has  been  held,  that  an  agent  is 
justified  by  the  usage  of  trade,  in  delivering  it  up  on 
receiving  a  cheque,  though  that  cheque  is  afterwards  dis- 
honoured {g).  But  the  drawers  or  indorsers,  in  such  a  case, 
would  be  discharged,  for  they  have  a  right  to  insist  on  the 
production  of  the  bill,  and  to  have  it  delivered  up  on  payment 
by  them  (K).    If  the  holder  of  a  cheque  receive  bank  notes 


(z)  JBuriidge  v.  Manners,  3 
Camp.  193  ;  13  E.  K.  786  ;  Morley 
V.  Culverwell,  7  M.  &  W.  174. 
See  Sarmer  v.  Steele,  4  Exch.  1  ; 
Lazarus  v.  Cowie,  3  Q.  B.  459 ; 
Jewell  T.  Parr,  13  C.  B.  909; 
Atteriborotigli  v.  Maehejizie,  25 
L.  J.,  Exch.  244. 

(a)  Atteriborough  v.  Maekenzie, 
25  L.  J.,  Exch.  244.  Before 
maturity  any  party  retiring  a 
bill  or  note  may  re-issue  it  with- 
out moi'e,  Code,  s.  37  ;  but  after 
maturity  a  drawer  or  indorser  who 
has  paid  a  bill  or  note  must  strike 
out  his  own  and  subsequent  in- 
dorsements before  re-issuing  it. 
Code,  s,  59  (2)  b.  A  drawer  cannot 
in  such  case  re-issue  a  bill  payable 


to  payee's  order,  s.  59  (2),  a. 

(6)  Code,  s.  61. 

(c)  FreaUey  v.  Fox,  9  B.  &  G. 
130  ;  Strong  v.  Bird,  L.  E.  18 
Eq.  315  ;  Code,  s.  61.  And  see 
ante,  p.  64. 

((«)  Dod  V.  Edwards,  2  C.  &  P. 
602  ;  Code,  s.  62  (2). 

(fi)  Bartrmn  v.  Caddy,  fl  Ad.  & 
E.  275  ;  1  Per.  &  Dav.  207.  Pay- 
menfr4n  due  course  is  a  discharge 
of  a  bill  or  note,  Code,  s.  59. 

(/)  Toms  v.  Powell,  6  Esp.40; 
7  East,  536  ;  Ord.  XXII.  r.  6  (a). 

((/)  Russell  V.  Hanltey,  6  T.  R. 
12  ;  3  E.  E.  102. 

(lb)  Powell  V.  Roche,  6  Esp.  76  ; 
Code,  s.  52  (4). 
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instead  of  cash,  and  the  banker  fail,  the  drawer  is  dis- 
charged (*■).  If  bonds  be  accepted  in  payment,  the  payment 
is  good  even  though  they  prove  to  be  valueless  (Ic). 

A  set-ofl"  does  not  amount  to  payment,  unless  it  be 
mutually  agreed  that  one  demand  shall  be  set  off  against 
the  other.  Such  an  agreement  amounts  to  payment  (7). 
And  an  agreement,  even  by  one  of  several  partners,  with 
a  debtor  to  the  firm,  that  a  separate  debt  due  from  the 
partner  shall  be  set  off  against  a  joint  debt  due  to  the  firm, 
binds  the  firm  (in).  Credit  given  to  the  holder  of  a  bill  by 
the  party  ultimately  liable  is  tantamount  to  payment  (??). 
Where  a  banker  takes  from  a  customer  and  his  surety  a 
promissory  note,  intended  to  secure  a  running  balance,  and 
makes  advances  on  the  faith  of  the  note,  it  is  not  discharged 
by  subsequent  unappropriated  repayments  made  by  the 
customer  to  the  banker,  but  stijl  continues  as  a  security  for 
the  existing  balance  (o). 

There  are  many  circumstances  under  which  a  legacy  by  Legacy, 
a  debtor  to  his  creditor,  of  equal  or  greater  amount  than 
the  debt,  will  be  considered  a  satisfaction  of  the  debt. 
But  a  legacy  to  the  holder  of  a  negotiable  bill  or  note  can 
never  be  considered  as  a  satisfaction  of  the  debt  on  that 
instrument.  For  a  legacy  is  a  satisfaction  when  it  may  be 
presumed  to  have  been  the  intention  of  the  testator  that  it 
should  so  operate  ;  but  that  cannot  be  presumed,  when, 
from  the  assignable  nature  of  the  debt,  the  testator  could 
not  tell  whether  or  no  the  legatee  was  at  the  time  of  the 
bequest  his  creditor  (p). 


Where  a  man  is  indebted  to  another  in  several  items, 
and  makes  a  partial  payment,  it  often  becomes  a  question, 
important  not  only  to  the  parties  themselves,  but  to  third 
persons,  to  which  of  the  items  the  payment  shall  be 
imputed. 

The  rule  of  the  Roman  law,  and  therefore  in  general  of 
Continental  law,  is,  that  a  payment  shall  be  appropriated, 
first,  according  to  the  intention  of  the  debtor  at  the  time  of 


Appropriation 
of  payments. 


(i)  Vernon  v.  Boverie,  2  Show. 
303.  And  see  Ouardians  of  tlw 
Lielifield  U/iion  v.  Green,  1  H.  & 
N.  884. 

(A)  Schrceder's  Case,  L.  E.,  11 
Eq.  131. 

(T)  Callander  v.  Howard,  19 
L.  J.,  C.  P.  312  ;  10  C.  B.  290. 

(to)  Wallace  v.  KeUall,  7  M.  & 


VV.  26i ;  see  Gordon  v.  Ellis,  7 
M.  &  G.  607  ;  2  C.  B.  821. 

('»)  Atkins  V.  Owen,  i  Nev.  & 
Man.  123  ;  2  Ad.  &  El.  35  :  Bell 
V.  BueMeij,  11  Exoh.  631. 

(o)  Pease  v.  Sirst,  10  B.  &  G. 
122  ;  5  M.  &  Ey.  88  ;  34  E.  R.  313. 

(yj)  Carr  v.  EastalrooU,  3  Ves. 
061. 
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CHAPTER  making  it  {q);  but  if  that  be  unknown,  then,  secondly,  at 
^^^^^-  the  election  of  the  creditor  {r),  signified  to  the  debtor  at 
the  time  of  receiving  it  (s).  If  the  intention  of  neither  be 
known,  payment  must  then  be  appropriated  according  to 
the  presumed  intention  of  the  debtor,  and  it  will  be  pre- 
sumed that  he  meant  to  discharge  such  debts  as  were  most 
burdensome  :  as,  a  debt  carrying  interest,  rather  than  one 
Avhich  carries  none  ;  a  debt  secured  by  a  penalty,  rather 
than  one  resting  on  a  simple  stipulation ;  a  debt  on  which 
he  may  be  made  a  bankrupt,  rather  than  one  which  will 
not  subject  him  to  such  a  liability.  If  all  the  debts  are 
equal  in  degree,  the  payment  must  then  be  imputed  to 
them  according  to  their  respective  priority  in  the  order  of 
time  {t).  Such  is  the  rule  of  thecivil  law,  from  which,  in 
some  particulars,  the  common  law  differs. 

Wherever,  according  to  the  English  law,  the  transactions 
between  the  two  parties  form  one  general  account  current, 
or  are  treated  by  them  as  such,  payments  are  to  be  imputed 
to  debts  in  the  order  of  time,  and  the  balance  is  to  be  struck 
at  the  foot  of  the  account  (u).  But,  if  an  unappropriated 
payment  be  made  on  account  of  several  distinct  insulated 
debts,  which  cannot  be  considered  in  the  light  of  a  running 
account  between  the  parties,  the  common  law  then  differs 
from  the  civil  law  and  gives  the  creditor  a  right  of 
appropriating  it  at  any  time  before  action  (x),  as  he 
pleases  («/),  provided  a  prior  appropriation  have  not  been 
communicated  to  the  debtor. 

(5)  Quotiens   quis  debitor  ex  to  a  rateable  reduction  of  them 

pluribus   causis   unum   debitum  all.    A  rateable  appropriation  is 

solvit,  est  in  arbitrio   solventis  also    sometimes    made    by    the 

dicere  quod  potiua  debitum  volu-  English  law.    See  an  example  in 

erit  solutum,  et  quod  dixerit,  id  Faveno  v.  Bennett,  11  East,  36; 

erit  solutum.     D.  46,  3,  1.    Vide  10  K.  K.  425.     But  this  presump- 

etiam  Cod.  8,  43,  1.  tion  is  capable  of  being  rebutted 

(?•)  Quotiens  vero  non  dioimus  by  circumstances.     Henmltei'  v. 

ad  quod  solutum  sit,  in  arbitrio  ^Vigg,  4  Q.  B.  782  ;  City  Disoount 

est  acoipientis  cui  potius  debito  Cu.  v.  i)/cit'fl«,  L.  R.,  9  C.  P.  093. 
acceptum  ferat.  D.  46,  3,  1.  Cod.  (?0  Clayton's   rase,   1    Meriv. 

8,  43,  1.  604  ;    1,5   R.   R.   161  ;    Geahe  v. 

(s)  Dum  in  re  agenda  (in   re  Jaclison,  36  L.  J.,  C.  P.  108. 
prsesenti  hoc  est  statim  atque  so-  (»)  Simpson  v.  Ingham,  2  B.  & 

lutum  est)  hoc  iiat ;  ut  "vel  credi-  C.  65  ;  3  D.  &  R.  249  ;  26  R.  R. 

tori  liberura  sit  non  accipere  vel  273  ;   Milli  v.   Fowlces,  \>   Bing. 

debitori  non  dai-e,  si  alio  nomine  N.  0.  455  ;    7  Scott,  444  ;    Tlie 

exsolutum     quis    eorum    velit :  jIMvh,  [1S97]  Ap.  Ca.  286. 
C8eterum  postca  non  permititnv.  (2/)  6V«//!'t)«'sc«s«,l  Meriv.  604; 

D.  46,  3,  1.  2,  B.  15    R.    ll'.     Kil  ;    JBodenJiam    v. 

(0  D.  46,  3.     If  all  the  debts  Phi-cIi'ik,  2  B.  &  Aid.  39  ;  20  R.  R. 

were  equal   and   alike  in  every  342  :  StorcJd  v.  Eade,  4  Bing.  12  ; 

respect,  tlie  sum  paid  was  applied  12  Moo.  370;    Field  v.  Carr,  2 
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An  appi-opriation  which  would  have  the  effect  of  paying 
one  man's  debt  with  another  man's  money  will  not  be 
allowed  (2).  Nor  can  there  be  an  appropriation  which 
would  deprive  a  debtor  of  a  benefit,  such  as  the  taxation 
of  costs  (a).  And  it  seems  that  an  appropriation  by  the 
creditor,  without  the  knowledge  or  consent  of  the  debtor, 
will  not  of  itself  afford  suflBcient  ground  for  raising  against 
the  debtor  a  new  promise  to  pay  (&). 

A  payment  may  be  imputed  to  a  demand  for  which  the 
creditor  conld  not  recover  at  law  (c).  But  where  a  payment 
is  made  by  a  debtor  on  account  generally,  the  court  will  not 
refer  it  to  a  debt  barred  by  the  statute,  if  it  can  be  attributed 
to  any  debt  not  so  barred  (d).  The  law  will  ascribe  a  pay- 
ment to  a  legal  debt,  rather  than  to  an  illegal  one  (e).  A 
party  receiving  money  for  the  use  of  another  from  a  third 
person,  which  is  not  properly  a  payment  but  a  set-off, 
cannot  appropriate  the  money  without  the  knowledge  or 
consent  of  him  for  whom  it  has  been  received  (/).  It  has 
been  held,  that  a  payment  may  be  appropriated  to  a  disputed 
debt,  if  it  be  really  a  good  debt(^). 


CHAPTER 
XVIII. 


There  are  cases  where  a  payment  is  appropriated  by  law 
to  several  debts  proportionally. 

Thus,  where  a  principal  debtor  has  assigned  his  effects 
to  a  trustee  for  his  creditors,  a  creditor  who  has  a  guarantee 
for  part  of  his  debt  will  be  forced,  even  at  law,  to  apply  in 


Kateable 
appropriation. 


Moo.  &  P.  46  ;  5  Bing.  13  :   God- 
dard  v.  Cox,  2  Stra.  1194  ;  Bosan- 
quct  v.   Wraii,  6  Taunt.  597  ;  2 
Marsh.  319  ;  16  R.  R.  677  ;  Kh-hy 
V.  Dulie  of  Marlhorovgli,  2  M.  & 
Sel.  18  ;  14  R.  R.  573  ;  Phmm-  y. 
Long,  1  Stark.  153  ;  Woodroffe  v. 
Hayne,  1   C.  &  P.  600  ;  Shaw  v. 
Picton,  4  B.  &  C.  715  ;  7  Dowl. 
&  E.  201  ;  28  R.  R.  455  ;  3Iai-sli 
V.  Houlditch,  Chitty,  9th  ed.  404  ; 
Hammersley  v.  Knoiolys,  2  Esp. 
666  ;  5  R.  R.  764  ;  Birch  v.  Tei- 
lutt,  2  Stark.  74  ;  Marryatts  v. 
White,  2  Stark.  101  ;  Meggott  v. 
Mills,  1  Lord  Raym.  286  ;  Dawe 
V.   Houldsworth,  Peake,  64  ;    15 
R.  R.  595,  n. ;  Peters  v.  Anderson 
5   Taunt.   596;    15   K.   R.   592 
Wright  Y.  Zaing,  3  B.  &  C.  165 
4  Dowl.  &  R.  783 ;  27  R.  R.  313 
&ough  V.  Davies,  4  Price,  200 
18  R.  R.  697  ;  Strange  v.  Lee,  3 
B.B.B. 


East,  484  ;  Simpson  v.  Iiigliam,, 
2  B.  &  G.  65  ;  3  Dowl.  &  E.  249  ; 
26  R.  R.  273  ;  Mills  v.  Fowhes,  5 
Bing.  N.  C.  455  ;  7  Sciott,  444. 

(z)  'riiompson  v.  Brown,  1  M. 
&  M.  40  ;  31  E.  R.  710. 

(a)  James  v.  Child,  2  Tyrwh. 
735  ;  2  C.  &  J.  252. 

(V)  Nasli  V.  Ilodqsim,  6  De  G., 
M.  &  G.  474  ;  25'  L.  J.,  Chan. 
186  ;  23  L.  J.,  Chan.  780. 

(c)  Croohshanlis  v.  Rose,  1  M.  & 
R.  100  ;  5  C.  &  P.  19  ;  38  R.  E.  788. 

(«Z)  Nash  V.  Hodgson,  6  De  G., 
M.  &  G.  474  ;  25'  L.  J.,  Chan. 
186  ;  23  L.  J.,  Chan.  780. 

(e)  Wright  v.  Laing,  3  B.  &  C. 
165  ;  4  Dowl.  &  E.  783 ;  27  E.  R. 
313. 

(/)  Waller  v.  Lacy,  1  M.  & 
Gr.  54  ;  1  Scott,  N.  R.  186. 

Iq)  Williams  v.  Griffith,  5  M. 
&  W.  300. 

20- 
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discharge  thereof  a  rateable  part  of  any  payment  that  he 
may  receive  from  the  trustee  (A). 

Part  payment  of  the  debt  by  the  party  liable  is  no  dis- 
charge of  the  whole  debt  («),  but  part  payment  by  a  stranger 
may  be  Qc).  And  it  has  been  held,  that  where  a  promissory 
note  is  due  and  unpaid,  so  that  not  only  the  principal,  but  inte- 
rest (at  least  to  a  nominal  amount)  is  due  also,  the  principal 
may  be  taken  in  satisfaction  of  the  debt  and  damages  (J). 

As  the  lapse  of  twenty  years  (to)  is  suflBcient  to  raise  a 
presumption  that  a  bond  has  been  paid,  so  it  has  been  held 
to  be  a  good  defence  to  an  action  on  a  promissory  note 
payable  on  demand  (w).  But  if  during  this  period  the 
plaintiff  was  an  alien  enemy,  and  payment  to  him  would 
consequently  have  been  illegal,  such  a  presumption  would 
not,  it  seems,  arise  (o). 

The  production  of  a  cheque  drawn  by  the  defendant  on 
his  banker,  and  indorsed  by  the  plaintiff,  is  evidence  of 
payment  (^)  ;  but  not  if  there  have  been  several  trans- 
actions between  the  parties,  without  evidence  to  connect 
the  delivery  of  the  cheque  with  the  payment  in  question  {q). 
A  bill  or  note  once  in  circulation  overdue,  and  coming  out 
of  the  hands  of  the  acceptor  or  maker,  is  presumed  to  be  paid. 
Thus,  it  is  a  maxim  of  the  Scotch  law,  cMrographum  apud  debi- 
torem  repertum  prmsumitur  solutum.  But  the  mere  produc- 
tion of  a  bill  from  the  custody  of  the  acceptor  is  not  prima 
facie  evidence  of  his  having  paid  it,  without  proof  of  its 
having  been  once  in  circulation  after  it  had  been  accepted (r). 


(Ji)  Saidwell  v.  lA/dall,  7  Bing. 
489  ;  33  E.  E.  540  ;  see  liaih;s  v. 
Todd,  1  P.  &  D.  138  ;  8  Ad.  &  E. 
846  ;  Foley  v.  Field,  12  Ves.  jun. 
435 ;  8  E.  E.  349.  See  other 
instances  of  rateable  appropria- 
tion in  Favenc  v.  Bennett,  1 1  East, 
36  ;  10  R.  R.  425  ;  and  Pen-is  v. 
Moberts,  1  Vernon,  34;  2 Chan.  Ca. 
83  ;  Thompson  v.  Hudson,  L.  R,, 
6  Chan.  Ap.  320. 

(i)  Fitch  V.  Sutton,  5  East,  230. 
When  a  bill  or  note  may  be  satis- 
faction, see  post,  Chap.  XIX. 

(70  Welby  V.  Brahe,  1  C.  &  P. 
557  ;  28  R.  E.  787. 

(J)  Beamnont  v.  Greathead,  3 
D.  &  L.  631  ;  2  0.  B.  494. 

(«0  See  now  3  &  4  Will.  4, 
c.  42,  s.  3. 

(«)  Duffield  V.  Creed,  5  Esp.  52. 

(o)  Dv,  Beloix  v.  Lord  Water- 


parTi,  1  D.  &  E.  16 ;  24  E.  E.  628. 

ip)  Egg  v.  Barnett,  3  Esp.  196. 

{q)  AubeH  v.  Walsh,  i  Taunt. 
293  ;  12  R.  R.  651. 

(r)  Pfiel  V.  Vanhatenberg ,  2 
Camp.  439. 

In  America  it  is  held  that  if  a 
bill  be  sent  to  the  drawee  and  he 
be  directed  to  pass  it  to  the  credit 
of  the  holder,  and  do  so  credit  it, 
the  bill  is  fimctus  officio,  and 
cannot  be  further  negotiated. 

Where  a  promissory  note  that 
has  been  negotiated  comes  into 
the  possession  of  one  of  the  par- 
ties liable  to  pay  it,  such  posses- 
sion is  prima  facie  evidence  of 
payment  by  him,  and  he  is  to  be 
treated  as  the  bona  fide  holder 
unless  the  contrary  is  made  to 
appear. 

The  possession  of  a  bill  by  the 
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The  party  paying  a  bill  or  note  lias  a  right  to  insist  on     chaptee 
its  being  delivered  up  to  hini(s).     But,  where  the  bill  or        ^^m- 
note  is  not  negotiable,  he  cannot  refuse  to  pay  it  till  it  is  of  delivering" 
delivered  up  {t).  up  the  bill. 

It  was  formerly  held(w),  that  a  party  paying  a  debt  Of  giving  a 
could  not  in  general  demand  a  receipt  for  the  money,  and  leoeipt. 
possibly  still  a  tender,  on  condition  of  having  a  receipt,  is 
insufficient  (.r).  It  has,  however,  been  law  since  43  Geo.  3, 
c.  126,  s.  5,  that  a  person  to  whom  money  has  been  paid  is 
bound  to  give  a  receipt,  and  that  if  he  refuse  to  fill  up  a 
blank  stamp  paper  presented  to  him  for  that  purpose,  and 
to  pay  the  stamp,  he  becomes  liable  to  a  penalty  oildl.  (y). 
It  is  usual  to  write  a  receipt  on  the  back  of  bills,  and  it  has 
been  said  that  it  is  the  duty  of  bankers  to  make  some 
memorandum  on  bills  or  notes  which  have  been  paid  (z)  ; 
and  this  still  requires  no  stamp ;  but  the  exemption  in 
favour  of  receipts  on  bills  or  notes  is  repealed  (a).  And  a 
receipt  on  a  distinct  piece  of  unstamped  paper,  though  it 
cannot  be  looked  at  as  evidence  of  the  payment,  may  be 
shown  to  a  witness  who  has  signed  it  to  refresh  his  memory, 
and  enable  him  to  speak  to  the  fact  of  payment  (&). 

A  receipt  on  the  back  of  a  bill  imports,  prima  facie,  that 
it  has  been  paid  by  the  acceptor  (c). 

A  tender  of  part  of  the  amount  of  an  entire  sum  due  on  Tender  of 
a  bill  or  note  seems  not  to  have  been  good  p-o  tantoid),  part  payment, 
even  though  the  residue  were  met  by  a  set-off  (e). 

drawee  after  maturity  is  prima 
fai'ie  evidence  of  payment.  See 
Byles  on  Bills,  6tli  American  cd. 
3.58. 

(«)  Hansard  v.  Roiinson,  7  B.  & 
C.  yO ;  9  Bowl.  &  E.  860  ;  31  E.  E. 
166  ;  Powell  v.  Roach,  6  Bsp.  76  ; 
Ale-caiidcr  v.  Strong,  9  M.  &  W. 
733  ;  Cornes  v.  Taylor,  10  Bxch. 
441  ;  Code,  s.  52  (4). 

(t)  Wain  V.  Bailey,  10  A.  &  E. 
616;  2P.  &  D.  507. 

(u)  According  to  the  older 
authorities,  the  obligor  of  a  single 
bond  is  not  bound  to  pay  without 
an  acquittance  under  seal ;  other- 
wise of  a  bond  with  condition. 
Bro.  Ab.  tit.  Faits,  pi.  8  ;  1  Vin. 
Ab.  192  ;  Fortesc.  145. 

(.jO  OreeiiY.  Croft, 2  H.  B1.30  ; 
f'ole  V.  BlaUe,  1  Peake,  238  ;  3 
K.  E.  681  ;  post,  Chap.  XXVI. 

(//)  .Stamp  Act,  [1891]  s. 
103  (2). 

(i)    Per    Lord    Ellenborough, 


Burbidge  v.  Manners,  3  Camp. 
195  ;  13  E.  E.  786. 

(a)  Stamp  Act.  Schedule  Ee- 
ceipt.  Ex.  8.  See  now  58  Vict. 
0.  16,  s.  9,  ante,  p.  131.  A  receipt 
may  be  explained.  Oraves  v. 
Key,  3  B.  &  Ad.  313. 

(V)  Maughan  v.  Hiibiard,  8  B. 
&  C.  14  ;  2  Man.  &  E.  5  ;  32  E.  E. 
328.  The  present  Stamp  Act 
[1891]  contains  an  exemption  in 
favour  of  letters  from  bankers 
acknowledging  the  receipt  of 
bills  or  notes  for  presentment  or 
payment.  Sched.  tit.  Eeoeipt. 
Ex.  2. 

(c)  PJiel  V.  Vanhatenherg ,  2 
Camp.  439  ;  Soholey  v.  WaUhy, 
Peake,  25  ;   Graves  v.  Key,  supra. 

(rf)  Cotton  V.  Oodwin,  7  M.  & 
W.  147  ;  liesUetli  v.  Fawaitt,  11 
M.  &  W.  356  ;  Dixon  v.  Clarli,  f. 
C.  B.  935  ;  Searles  v.  Sadgrovc,  5 
E.  &  B.  639. 

(«)  Searles  v.  Sadgrove.  supra. 
20—2 
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Payment. 

A  defendant,  where  payment  was  pleaded  (but  not  other- 
wise), was  allowed  to  reduce  the  damages  by  the  amount  of 
payment  established,  though  he  were  unable  to  prove  the 
plea  (/).  But  if  hfe  pleaded  that  a  note  was  given  for  a  part 
only  of  the  apparent  consideration,  and  alleged  payment  of 
that  part,  and  on  issue  joined  the  plea  was  found  against 
him,  the  plaintiff  was  entitled  t3  a  verdict  for  the  full 
amount  of  the  note  {g). 

If  the  drawee  discover,  after  payment,  that  the  bill  or 
cheque  is  a  forgery,  he  may  in  general,  by  giving  notice  on 
the  same  day,  or  within  a  reasonable  time,  recover  back  the 
money  {h).  And  if  he  have  paid  the  bill  with  the  under^ 
standing  that  he  was  to  receive  it  back,  and  do  not,  he  may 
bring  an  action  to  retract  the  payment  («).  And  an  indorser 
may  sue  on  a  bill  which  he  has  been  induced  by  fraud  to 
pay  on  behalf  of  the  party  liable  (K). 

Money  paid  under  a  mistake  of  law  c9,nnot  be  recovered 
back  (J)  ;  but  money  paid  under  a  mistake  of  fact,  or  even 
in  forgetfulness  of  a  fact,  may  be  recovered  back  (m).  Pay- 
ment of  a  bill  accepted  under  a  mistake  of  fact  is  money 
paid  under  such  mistake  and  can  be  recovered  back  (ra). 

Money  laid  down  on  the  counter  by  a  banker's  cashier 
in  payment  of  a  cheque  cannot  be  recovered  back  by  action, 
though  it  were  handed  over  under  a  misapprehension  of 
the  state  of  the  drawer's  account ;  still  less  can  it  be  taken 
back  by  force  from  the  party  receiving  it  (o).     A  banker's 


(/)  It  is  said  to  have  been 
doiAted  whether,  in  an  action  on 
a  bill  or  note,  a  plea  of  part  pay- 
ment be  good  even  p^'o  tanto. 
Lord  T.  FerranA,  13  L.  J.,  Exch. 
111.    Seel  qucere. 

(</)  RoMns  V.  Lord  Maidstone, 
i  Q.  B.  811. 

(]i)  In  SmitU'v. Mercer fi  Taunt. 
87  ;  16  E.  K.  576,  Gibbs,  C.J., 
expressly  founded  his  judgment 
on  the  ground  that  the  plaintiffs, 
by  not  giving  notice  in  due  time, 
had  put  the  defendants  in  a  worse 
position.  Camidgc  v.  Alleniy,  6  B. 
&  0.  373 ;  30  B.  R.  358  ;  Smith 
V.  Mercer,  L.  E.,  3  Ex.  51.  But 
if  through  the  delay  the  holders' 
position  be  altered  the  payment 
must  stand.  London  and  Bicer 
Plate  Ba/nlt  v.  Hank  ofLicerjiool, 
[1896]  1  Q.  B.  7  ;  65  L.  J.  80. 
In    Deutsche  Sanlt   v.   Bereiro, 


1  Com  Ca.  255,  the  plaintiffs 
themselves  had  misled  the  defen- 
dants, and  consequently  were 
held  not  entitled  to  recover. 

(j)  Alexander  v.  Strong,  9  M. 
&  W.  733.  See  also  the  Chapter 
on  Action.  ' 

(7i!)  Bell  V.  Buckley,  11  Exch. 
631. 

(T)  Kitclicn  V.  Hawkins,  L.  E., 

2  C.  P.  22  ;  Rogers  v.  Ingham,  3 
Chan.  D.  353.  Money  paid  on  an 
illegal  contract  partly  completed 
cannot  be  recovered.  Kcarley  v. 
Thompson.  2i  Q.  B.  D.  742. 

(/«)  Kelly  V.  Solari,  9  M.  &  W. 
54. 

(ft)  Kendall  v.  Wood,  L.  E.,  6 
Exch.  243  ;  39  L.  J.  167. 

(«)  Chanibers  v.' MiUer,i2  L.  J., 
C.  P.  30;  Pollard  v.  Bank  of 
JEngland,  L.  E.,  6  Q.  B.  623. 
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counter  is  in  the  nature  of  a  neutral  table,  provided  for  the     CHAPTEE 
use  of  both  banker  and  customer.     As  soon  as  the  money  is        -^^^^^^ 
laid  down  by  the  banker  upon  the  counter  to  be  taken  up  by 
the  receiver,  the  payment  is  complete  (^). 

Where  a  bill  has  been  protested  for  non-payment,  any  paymext 
person  (whether  liable  thereon  or  not)  may  intervene  and  supra  peo- 
pay  it  supra  protest  for  the  honour  of  any  party  liable  test  or  for 
thereon,  or  for  the  honour  of  the  person  for  whose  account 
the  bill  is  drawn. 

Ajaj  party  to  a  bill  of  exchange,  whether  drawer,  drawee, 
payee,  referee  in  case  of  need,  or  any  stranger  with  or  with- 
out a  previous  request  irom  the  party  for  whose  honour  he 
pays,  may  intervene  and  pay  supra  protest. 

Should  more  than  one  person  offer  to  pay  a  bill  and  for 
the  honour  of  different  parties,  that  person  whose  payment 
will  discharge  most  parties  shall  have  the  preference,  i.e., 
that  person  who  proposes  to  pay  for  the  honour  of  the 
earliest  party  to  the  bill. 

Where  a  bill  has  been  paid  for  honour,  all  parties  subse- 
quent to  the  party  for  whose  honour  it  is  paid,  are  dis- 
charged, but  the  prayer  for  honour  becomes  holder  as  against 
that  party  and  all  liable  («.e.,  previous)  to  him  {q). 

Payment  for  honour  must  be  attested  by  a  notarial  act  Ecquisites  to 
appended  to  the  protest  or  the  extension  of  it,  otherwise  it  payment  for 
will  be  a  mere  voluntary  payment.  honour. 

This  notarial  act  of  honour  must  be  founded  on  a  decla- 
ration made  by  the  payer  for  honour,  or  his  agent,  setting 
forth  his  intention  to  pay  for  honour,  and  for  whose  honour 
he  pays  (r). 

The  payer  for  honour,  on  payment  to  the  holder  of  the  Rights  of 
amount  of  the  bill  and  the  notarial  charges,  is  entitled  payer  for 
to  receive  both  the  bill  and  the  protest ;  and  should  the  "°'^'^"''- 


(j/>)  Cliamiei-s  v.  J/iller,  supra  ; 
unless  the  holder  acquiesce  in  the 
i-etractation.  London  liniikini/ 
r.i.  V.  Jlorsiiail,  U  T.  L.  E.  206  ; 
3  Com.  Ca.  10.5. 

((/)  Code,  s.  68.  He  must, 
therefore,  see  that  notice  of  dis- 
lionour  is  duly  given  to  all  prior 
parties.  Though  the  subsequent 
parties  are  discharged,  the  payer 
for  honour  may  rely  on  any  title 
they  may  have.     Sub-s.  (.5). 

(/■)  Code,  s.  (i«  (3)  and  (i). 
Hence  there  cannot   be   a   pay- 


ment for  honour,  even  by  a 
referee  in  case  of  need,  without 
protest  and  the  notarial  declara- 
tion appended  to  it,  and  a  would- 
be  payer  for  honour  failing  to 
comply  with  these  formalities 
would  be  simply  in  the  position 
of  indorsee  of  an  ovei'due  or  dis- 
honoured bill  to  which  all  defects 
of  title  afEecting  it  at  maturity 
attach  as  against  him.  MeHens 
V.  Wiiiniiiffton,  1  Esp.  113  ;  Mc 
pai-te  Wylde,  .30  L.  J.,  Bank.  10. 
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holder  on  demand  refuse  to  deliver  them,  he  will-be  liable 
to  the  payer  for  honour  in  damages. 

The  payer  for  honour  succeeds  to  the  title  of  the  holder 
(even  though  no  indorsement  be  made  to  him)  as  against 
the  acceptor  and  all  prior  parties  down  to  and  including 
the  party  for  whose  honour  payment  was  made  (s). 

Where  the  holder  of  a  bill  of  exchange  refuses  to  receive 
payment  supra  protest,  he  shall  lose  his  right  of  recourse 
against  any  party  who  would  have  been  discharged  by  such 
payment,  i.e.,  all  parties  subseqnent  to  the  one  for  whose 
honour  payment  was  offered  {t). 

As  no  protest  is  necessary  in  case  of  dishonour  of  a  note, 
whether  inland  or  foreign,  there  is  in  general  no  payment 
supra  protest  («<). 


(*)  Sub-.s.(5);  Ex parteWaclter- 
bath,  5  Ves.  574  ;  ExnaHe  Swan, 
L.  E.,  6  Eq.  344,  explaining  and 
overruling  Ex  parte  LambeH,  13 
Ves.  179  ;  9  E.  R.  169.  Without 
an  indorsement  to  him  from  the 
holder,  the  payer  for  honour 
cannot  indorse.  Poth.  Vol.  IV., 
pt.  1,  ss.  113—114  ;  Noug.  L.  D.  C. 
584—591. 

(0  Sect.  68  (7). 

(m)  The   law   merchant  as  to 


payment  supra  protest  does  not 
apply  to  promissory  notes.  Story 
on  Notes,  s.  458.  Whoever, 
therefore,  pays  a  note  for  another 
without  authority,  express  or 
implied,  does  so  at  his  peril,  but 
may,  if  the  note  be  indorsed  in 
blank,  be  a  transferee  for  value, 
though  with  notice  that  the  note 
is  overdue  and  dishonoured  ;  so, 
too,  if  it  be  indorsed  to  him. 
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The  Code  by  s.  97  preserves  all  the  rules  of  the  Common     chapter 
Law  and  the  Law  Merchant  relating  to  contracts  on  bills  and        xix. 
notes,  save  those  inconsistent  with  its'  express  provisions. 

The  nature  and  effect  of  such  dealings  with  the  acceptor 
or  other  principal  debtor  as  discharge  the  drawer  or 
indorser  will  be  discussed  in  the  chapter  on  principal  and 
surety. 

Payment  in  due  course  is,  as  we  have  seen,  a  discharge  of 
the  bill  or  note  ;  but  the  rights  of  the  holder  against  the 
acceptor  or  maker  and  other  parties  may  be  satisfied, 
extinguished  or  suspended  in  other  ways  besides  payment. 

A  simple   contract   may  be   discharged   before   breach,  satisfac- 
without  a  release  and  without  satisfaction  {a).     But  after  '^ion. 


(ai)  Langden  v.  Stokes,  Cro.  Car. 
383  ;  Com.  Dig.  Action  on  Case 
in  Assumpsit,  G.  ;  Cousin  Sf  Hol- 
land's case,  2  Leo.  214  ;  lung  v. 


Gillett,  7  M.  &  W.  55  ;  Bolso)i  v. 
Espie,  26  L.  J.,  Ex.  240  ;  2  H.  & 

N.  79. 
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Satisfaction,  Extinguishment,  Suspension  and  Release. 


CHAPTER     breach,  unless  tliere  be  a  release,  there  must  be  satisfac- 
^^^-         tion  (J).    Accord  without  satisfaction  is  no  plea,  and  no 
action  lies  on  an  accord  (c). 

Its  requisites.  A  satisfaction  must  be  beneficial  to  the  plaintiif  (<?).  It 
has  been  considered  that  it  must  come  from  the  defendant,  or 
at  least  from  some  one  who  represents  him  (e),  but  at  this  day 
probably  satisfaction  by  a  stranger  would  be  held  good  (/). 

Payment  by  the  debtor  himself  of  a  sum  smaller  than 
the  debt  is  no  satisfaction  (^).  But  payment  of  a  smaller 
sum  by  a  third  person  has  been  held  to  be  a  discharge  of 
the  whole  debt.  The  defendant  was  drawer  of  a  bill  for 
18/.  3s.  11^.,  and  the  plaintiff  had  taken  from  the  defen- 
dant's father  9Z.  in  satisfaction  of  the  whole  debt.     The 


Payment  of  a 
smaller  sum 
by  a  third 
party. 


Qf)  A  release  is  a  formal  waiver 
by  deed  under  seal.  But  liability 
under  any  contract  on  a  bill  or 
note  may  be  waived  by  the  holder 
before  or  after  maturity,  and  as 
it  should  seem,  with  or  without 
consideration,  and  it  has  been 
held,  even  by  parol,  but  this  will 
not  touch  a  holder  in  due  course, 
Foster  v.  Dawher,  6  Ex.  8.51  ;  and 
see  ante,  pp.  102,  114,  and  270. 

(o)  Allen  V.  Harris,  1  Ld.  Ray. 
122  :  Lynn  v.  Bi'uce,  2  H.  Bl.  117; 
3  R.  R.  381.  Unless  another 
person  is  party  to  it.  Henderson 
V.  StnbaH,  5  Ex.  99. 

(rf)  Cumber  v.  Wane,  1  Stra. 
426  ;  Heatlicote  v.  Croolishauks,  2 
T.  R.  24. 

(c)  Qrymes  v.  Blnjicld,  Cro. 
Eliz.  541  ;  James  v.  Isaacs,  12  C. 
B.  791  ;  ICenij}  v.  Balls,  10  Exch. 
607  ;  ^Edgecombe  v.  Bndd,  5  East, 
294  ;  7  R.  R.  700.  The  effect  of 
satisfaction  by  a  stranger  was 
fully  discussed  in  Jones  v.  Broad- 
livrst,  9  C.  B.  173  ;  and  see  a 
very  learned  judgment  delivered 
by  Mr.  Justice  Maule  in  BelsJiaw 
V.  Bush,  11  0.  B.  207,  to  the 
effect  that  satisfaction  by  a 
stranger  is  good.  See  also  Chap. 
XVIII.  It  must  be  fully  executed. 
Jmnes  v.  David,  5  T.  E.  141  ; 
Bac.  Ab.  3  ;  Walker  v.  Seaborne, 
1  Taunt.  526.  Mutual  promises, 
with  an  immediate  remedy  on 
them,  have,  however,  been  con- 
sidered a  good  accord  and  satis- 


faction.    See  Com.  Dig.  Accord, 

B.  4  ;  Cartwriqlit  v.  Cuolte,  3  B.  & 
Ad.  701  ;  37  E.  R.  534  ;  Oood  v. 
Clieeseman,  2  B.  &  Ad.  328  ; 
36  R.  R.  574  ;  but  see  Bayley  v. 
Iloman,  3  Ring.  N.  C.  915  ;  5 
Scott,  94.  Is  not  the  distinction 
this  ?  If  the  mere  agreement 
were  intended  to  be  the  satisfac- 
tion, it  need  not  be  executed  ;  if 
its  performance  were  intended  as 
the  satisfaction,  it  must  be  exe- 
cuted. See  Reeves  v.  Hearne,  1 
M.  &  W.  323  ;  Sard  v.  Rhodes,  1 
M.  &  W.  153  ;  Lewis  v.  Lyster, 
2  C,  M.  &  R.  707.  In  the  Roman 
law,  a  stipulation  by  which  ti 
former  obligation  was  taken  awny 
by  the  substitution  of  a  new  one 
was  familiar.  It  was  called  No- 
vatio.  It  exists  at  this  day  in  the 
French  law.  (Code  Civil,  1271.) 
Novation  might  be  either  without 
a  change  of  persons,  sine  delef/a- 
tione,  or  with  a  change  of  persons, 
cum  delegations.  There  might  be 
a  change  of  the  debtor's  person. 
expromissio,  or  of  the  creditor's, 
cessio. 

(/)  Belsliawy.  JSms/i, ubi supra. 

Qj')  Fitch  V.  Sutton,  5  East, 
230.  Unless  the  demand  be  un- 
liquidated. WiUdnson  v.  Byers, 
1  Ad.  &  El.  106  ;  3  N.  &  M.  853  ; 
Watters  v.  Smith,  2  B.  &  Ad. 
889  ;  36  R.  R.  785  ; 
Greathead,2  C.  B. 
V.  Parlter,  24  L.  J., 

C.  B.  822. 


Beaumont  v. 

,  494  ;   Cooper 

C.  P.  68  :  15 


3]  3 
CHAPT)5R 

xrx. 


Satisfaction,  Extinguishment,  Suspension  and  Release., 

plaintiff,  notwithstanding:,  afterwards  sued  the  defendant 
for  the  balance.  But  Abbott,  C.  J.,  said,  "  If  the  father  did 
pay  the  smaller  sum  in  satisfaction  of  this  debt,  it  is  a  bar 
to  the  plaintiff's  now  recovering;  against  the  son,  because,  by 
suing  the  son,  he  commits  a  fraud  on  the  father,  whom  lie 
induced  to  advance  his  money  on  the  faith  of  such  advance 
being  a  discharge  of  his  son  from  further  liability  "  (A)- 
Payment  of  a  smaller  sum  may  be  a  satisfaction  where  that 
smaller  sum  is  the  result  of  an  account  stated,  including 
cross  demands  (i). 

So,  although  a  contract  by  the  defendant  himself  to  pay  Engagement 
a  smaller  sum  can  be  no  satisfaction,  unless  it  be  negoti-  ^y  *'i"''l 
able  ;  yet   a   contract   by  a   third   person    to   do   so  may   ^'^'  ^" 
be  {!().  Thus  the  taking;  a  bill  from  one  of  the  two  partners 
may  operate  as  a  satisfaction  of  the'  joint  debt :   for  the 
sole  liability  of  one  person  may,  in  some  instances,  be  more 
advantageous  than  his  liability  jointly  with  another  (I). 

Relinquishing  a  suit,  involving  a  doubtful  point  of  law,   Relinquishing 
■  may  be  a  good  satisfaction  (m).      So,  it  should  seem,  is  the  ^  ""i*- 
relinquishment  of    a  claim  involving  a  reasonable  doubt, 
though  really  unfounded  and  without  suit  (n). 

The  acceptance  of  a  negotialh  security  from  the  debtor  When  a  bill 

alone  may   be   a   satisfaction    even  of  a  debt  of  larger  opei-atesas 

.  ,  \  °        satistaction. 

amount  (o). 

Where  a  bill  or  note,  on  which  some  person  other  than 

the  debtor  is  liable,  is  expressly  given  and  accepted  {p),  in 

full  satisfaction  and  discharge,  the  liability  of  the  debtor  for 

the  original  debt  will  not  revive,  on  the  dishonour  of  the 

substituted  instrument  {q).    But  if  it  be  taken  generally 

on  account,  or  in   renewal,  the   original   liability  of  the 


(/()  Wclhy  V.  Brake,  1  Car.  & 
Payne,  557;  28  K.  R.  7H7;  Cooper 
V.  Pcu-hm;  15  C.  B.  822. 

(0  Smith  <r.  Page,  15  M.  &  W. 
683  ;  Perry  v.  Atwood,  25  L.  J., 
Q.  B.  408  ;  6  E.  &  B.  691. 

(70  Sibire  v.  'frijip,  15  M.  &  W. 
23  :  Goddardv.  Obrieii,  9  Q.  B.  D. 
37.  bidder  v.  Bridges,  37  Ch.  D. 
406  ;  57  L.  J.  300.  Where  plain- 
tiffs kept  debtor's  cheque  for  a 
smaller  amount  "  on  account," 
held  not  conclusive  as  an  accord 
and  satisfaction.  Z)ay  v.  Mciclea, 
22  Q.  B.  D.  610. 

(Z)  Thompson  v.  Percival,  5  B. 
&   Ad.    925  ;    3   N.   &   M.   607  ; 


Henderson  v.  Stol>aii,h  Exch.  99  ; 
and  see  Belshnio  v.  Bush,  11  C.  B. 
191. 

(;«)  Longiidge  v.  IfOnille,  5 
B.  &  Aid.  117.  See  Edwards  v. 
Bnugh,  11  M.  &  W.641  ;  Llewel- 
hjiiv.  Z/riKcl/i/ii,  15  L.  J.,  Q.  B.  4. 
■  (rt)  Cook  V.'  U'righf,  30  L.  J., 
Q.  B.  321. 

(«)  Sibree  v.  Tripp,  15  !M.  & 
W.  23  ;  Beer  v.  Foahes,  '.)  Ai)p. 
Ca.  605  ;  54  L.J.  130. 

(^)  Jlardinan  y.  BelVuivse,  9 
M.  &  W.  596. 

(?)  Sard  V.  Rhodes,  1  M.  &  W. 
153  ;  1  Tyrw.  &  Gr.  298  ;  4  Dowl. 
743  ;  1  Gale,  376. 
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CHAPTEK 
XIX. 


EXTINGUISH- 
MENT OR 
MBEGEK. 

Efeect  of 
warrant  of 
attorney. 

Of  transfer  to 
an  acceptor. 


Of  judgment. 


debtor  revives  on  its  dishono.ur  (■/).  If,  in  satisfaction  of  a 
note,  a  second  note  be  given,  and  in  satisfaction  of  the 
second  note  a  third,  the  third  note  cannot  be  pleaded  as 
given  in  satisfaction  of  the  first  (s). 

The  taking  of  a  co-extensive  security  of  a  higher  nature 
for  a  bill  or  note  merges  the  remedy  on  the  inferior  instru- 
ment. But  it  must  be  strictly  co-extensive.  Therefore,  a 
specialty  given  by  one  maker  of  a  joint  and  several  note 
does  nofmerge  the  remedy  on  the  note  {t). 

A  vearrant  of  attorney  is  not  an  extinguishment  of  the 
debt,  as  between  the  parties.  "  Till  judgment  is  entered 
up,"  says  Lord  EUenborough,  "  the  warrant  of  attorney  is 
merely  a  collateral  security,  and  cannot  merge  the  original 
debt"(M). 

A  bill  indorsed  in  blank  to  one  of  several  acceptors,  and 
in  his  hands  ivhen  due,  cannot  be  afterwards  transferred  {x), 
so  as  to  confer  on  the  transferee  a  remedy  against  any  of 
the  acceptors  ;  for  there  has  been  that  which  is  an  equivalent 
to  the  performance  of  the  contract. 

Judgment  recovered  on  a  bill  or  note  is  an  extinguish- 
ment of  the  original  debt,  as  between  the  plaintiff  and  the 
defendant.  But  it  alone,  without  actual  satisfaction,  is- no 
extinguishment,  as  between  the  plaintiff  and  other  parties 
not  jointly  liable  with  the  original  defendant,  whether  those 
parties  be  prior  or  subsequent  to  the  defendant  {y).  Nor 
ie  it  an  extinguishment,  as  between  a  party  prior  to  the 
plaintiflP,  to  whom  the  plaintiff  after  the  judgment  returns 
the  bill,  and  the  defendant  (2). 

But  a  judgment  recovered  (on  the  joint  contract)  against 
one  of  several  joint  makers  or  joint  acceptors,  though 
without  satisfaction,  is  a  good  defence  to  an  action  against 
the   others  (a).     But   a  judgment  recovered   against  one 


(?■)  See  post,  Steadmaii  y.Gooch, 
1  Esp.  3  ;  Keai-slalte  v.  Morgan,  5 
T.  R.  513. 

(«)  David  v.  Preeee,  5  Q.  B.  440. 

(f)  Ansell  T.  Balier,  15  Q.  B. 
20.  Qucere,  as  to  the  effect  when 
the  note  is  joint  only.  See  Bull  v. 
BanTis,  3  M.  &  G.  258,  267  ;  King 
V.  Iloarc,  13  M.  &  W.  494,  496  ; 
Sharp  T.  Gills,  Scott,  N.  R.  See 
ante,  Chapter  on  Acceptakce. 

(u)  Norris  v.  Aylett,  2  Camp. 
329  :  Bell  v.  Banks,  3  M.  &  G. 
258. 


(.r)  Steele  v.  Harmcr,  15  L.  J., 
Exch.  217  ;  14  M.  &  W.  831. 
As  to  this,  see  the  judgment  of 
the.  Court  of  Error,  19  L.  J., 
Exch.  37 ;  4  Exch.  1  ;  Code, 
o.  61. 

0/)  Bayley,  335  ;  Claxton  t. 
Swift,  2  Show.  441,  494  ;  Lut- 
wyche,  882  ;  Skin.  255. 

(2)  Tarleton  v.  Alllmsen,  2  Ad. 
.t  E.  32. 

(a)  In  Camlefort  v.  Chapvian, 
19  Q.  B.  D.  229  ;  56  L.  J.  639,  it 
was    held    that    an     unsatisfied 
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joint  and  several  maker  is  no  plea  to  an  action  against  his     CHAPTEE 
companion  {h).  xi^- 


Nor  does  the  issuing  of  execution  against  tlie  person  or  Of  execution. 
goods  of  one  party  to  a  bill  extinguish  the  plaintiffs  remedy 
against  other  parties. 

Nay,  even  the  discharging  of  one  party  from  execution,  of  discharge 
under  a  ca.  sa.,  though  it  is  a  satisfaction  as  to  him,  and  a  from  cxeou- 
discharge  of  those  parties  to  the  bill  who  are  his  sureties  *'°"- 
thereon  (f),  is  no  extinguishment  of  the  liability  of  other 
parties  (d). 

Waiving  &  fieri  facias  against  the  goods  of  a  party  does  not  o£  waiving  a 
discharge  any  other  party  («).  fieri  fucias. 

Taking  security  of  a  liigher  nature,  as  a  deed,  though  it  Of  taliing  a 
extinguish  the  simple  contract  debt  on  the  bill,  as  between  deed. 
the  parties  to  the  substitution,  has  no  effect  on  the  liability 
of  the  other  distinct  parties  to  the  bill  (/),  supposing  that 
it  does  not  give  time  so  as  to  prejudice  the  condition  of 
sureties.  Indeed,  if  the  specialty  were  given  and  accepted 
as  a  collateral  security  only,  even  the  liability  on  the  bill,  of 
the  party  giving  it,  remains  unaffected  {g). 

If    a    bill    or   note   be   taken    on   account    of   a   debt  suspension. 
and  nothing  be  said  at  the  time,  the  legal  effect  of  the 


judgment  on  a  separate  instru- 
ment given  by  one  of  two  joint 
debtors  for  tlie  joint  debt  barred 
an  action  against  the  other.  But 
this  case  was  overruled  in  Wegg- 
Pmsgef  V.  Ei:aiu,  [18!).'>]  1  Q.  B. 
108,  where  Lord  Esher  in  effect 
says,  "  had  the  plaintiff  recovered 
judgment  against  one  joint  con- 
tractor on  the  joint  contract,  he 
could  not  afterwards  sue  the 
other  ;  but  there  is  no  decision 
that  a  judgment  against  one  of 
two  joint  contractors,  not  on  the 
original  contract  but  on  a  sepa- 
rate instrument,  bars  an  action 
against  the  other  ;  and  DraTie  v. 
Mitchell,  3  East,  2.51 ;  7  R.  R.  419,  is 
absolutely  to  the  contrary  effect." 
Wardy.  Jolimon,\o  Syng's  Amcr. 
Eep.  148  :  King  v.  Hoare,  13  M. 
&  \V.  494  ;  Brimmead  v.  Mav- 
riso»,  L.  R.,  6  0.  P.  584;  Kendall 


V.  HamiltuH,  L.  E.,  3  C.  P.  D. 
403.  Ord.  XIII.  r.  4,  excepts 
judgment  by  default  and  execu- 
tion thereon,  where  some  of  the 
defendants  have  not  appeared. 

(J)  Ibid. 

(f)  See  Chapter  on  Principal 
AND  Surety. 

(d)  HayUTig  v.  Mulliall,  2  W. 
Bl.  1235,  the  marginal  note  of 
this  case  is  incorrect,  see  Eiiglish 
v.  Darleij,  2  Bos.  &  P.  61  ;  3'Esp. 
49  ;  5  R.  E.  543  ;  Clarh  v.  Clement, 
6  T.  R.  525  ;  Mayhem  v.  Ci-icliett. 
2  Swanst.  190  ;  19  R.  R.  57.  See 
Michael  v.  Myers,  6  M.  &  G. 
702. 

(e)  Pole  V.  Ford,  2  Chit.  125. 
(/)  Bay  ley,  6th  ed.  334  ;  Bac. 

Ab.  Extinguishment,  D.  ;  Ansell 
V.  Baker,  15  Q.  B.  20. 

(r/)  Bedford  v.  Denhin,  2  B.  & 
Aid.  210  :  2  Stark.  178. 


316 

CHAPTER 
XIX. 


Effect  of 
renewal. 


Coven  ant  not 
to  sue  within 
limited  time. 
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transaction  is  this— that  the  original  debt  still  remains,  but 
the  remedy  for  it  is  suspended  till  maturity  of  the  instrument 
in  the  hands  of  the  creditor  (A).  This  effect  of  giving  the 
bill  has  also  been  described  as  a  conditional  payment  («'). 
It  is  an  exception,  but  not  a  solitary  one,  to  the  general 
rule  of  law,  that  a  right  of  action  once  suspended  by  act 
of  the  parties  is  gone  for  ever  (Jc).  The  action  for  the 
original  debt  is  equally  suspended  if  the  bill  or  note  be 
given  by  a  stranger  (Z),  or  if  it  be  outstanding  in  the  hands 
of  a  transferee. 

Where  a  bill  is  renewed,  holding  the  original  bill,  and 
taking  the  substituted  one,  operates  as  a  suspension  of  the 
debt  till  the  substituted  bill  is  at  maturity  (m).  And 
althougli  the  second  bill  for  the  principal  sum  should  be 
paid,  the  plaintiff  may  recover  interest  due  on  the  original 
bill  at  the  time  when  the  second  was  given,  by  bringing  an 
action  on  the  original  bill,  unless  it  appear  that  the  second 
bill  was  intended  to  operate  as  a  renewal,  or  satisfaction  of 
the  whole  of  the  former  bill  (??).  If  the  second  bill  be 
discharged,  by  an  alteration,  an  action  may  be  brought  on 
the  first  (o). 

A  covenant  not  to  sue  for  a  limited  time  vrill  not  suspend 
the  right  of  action  {p),  but  will  only  create  a  right  to  sue 
for  the  breach  of  covenant.     No  more  will  a  subsequent,  or 


(7()  Kearslalie  v.  Morgan,  5 
T.  R.  513 ;  2  Wms.  Saund. 
lO.S  b,  n.c.  ;  Steadman  v.  GoocJi, 
1  Esp.  3  ;  Davis  v.  Heilly,  [1898] 
1  Q.  B.  1  ;  and  even  when  the 
obligation  is  of  a  higher  nature, 
it  may  be  evidence  of  an  agree- 
ment to  suspend.  Palmer  v. 
BramUij,  [1895]  2  Q.  B.  405.  If 
payment  of  a  cheque  be  stopped, 
the  debt  instantly  revives  as 
though  it  had  never  been  given. 
Culiifn  V.  Hale.  L.  R.,  3  Q.  B.  D. 
371. 

(0  BeUhaw  v.  Busk,  11  C.  B. 
205. 

(Ji)  BeUhaw  v.  Bnsh,  11  C.  B. 
201.  See  ante.  Ford\.  Beech, 
Parke,  B.,  delivering  the  judg- 
ment of  the  Court  of  Erroi'.  11 
Q.  B.  867. 

(0  Ibid. 

(m)  Ketidrich  v.  Lomax,  2  C.  & 
.1.  405  ;   2  Tyrw.  438.      See  Bx 


paiie  Barclay,  7  Ves.  597;  Bishop} 
V.  lluioe,  3  M.  &  Sel.  362  ;  Dillon 
v.  Bimmer,  1  Bing.  100  ;  7  Moore, 
427  ;  In  re  London  and  Birming- 
ham. Banli,  34  L.  J.,  Chan.  418. 

(m)  Liimleii  V.  Musgrare,  4 
Bing.  N.  C'.  9  ;  5  Scott,  230  ; 
Lumley  v.  Hudson,  4  Bing.  !N.  C. 
15  ;  5  Scott,  238.  A  renewed  bill 
is,  strictly  speaking,  between  the 
same  parties  and  for  the  same 
amount,  the  time  of  payment 
only  being  varied  ;  but  in  Barher 
V.  Machrell,  68  L.  T.,  N.  S.  29, 
the  liability  of  a  guarantor  was 
held  to  extend  to  one  that  might 
with  more  propriety  be  called  a 
substituted  bill  for  the  same 
debt. 

(o)  Sloman  v.  Cox,  1  C,  M.  & 
R.  471  ;  5  Tyrw.  174. 

(^^)  ThimMciy  v.  Barron,  3  M. 
&  W.  210. 
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evena  contemporaneous,  but  collateral,  agreement  on  good     (JHAPTEU 

consideration  not  to  sue  for  a  limited  time  on  a  bill  or        ^l^- 

note  (  3'). 

An  express  release,  relaxatio,  is  an  acquittance  under  the  release. 
seal  of  the  releasor.     Being  a  deed,  no  consideration  is 
essential  to  its  validity  (r). 

A  release  by  the  holder  after  the  maturity  of  the  bill  is  Kelcasc  at 
a  complete  discharge  as  between  the  releasor  and  his  trans-  mfiturity. 
ferees  on  the  one  hand,  and  the  releasee  on  the  other.     Its 
effect  on  other  parties  will  be  considered  when  we  come  to 
the  subject  of  principal  and  surety. 

But  a  premature  release,  i.e.,  a  release  before  the  bill  is  Prcmatuie 
due,  though  good  as  between  the  parties,  will  not  discharge  lelease. 
the  releasee  from  the  claim  of  an  indorsee  for  value,  who 
took  the  bill  before  it  was  due,  without  notice  of  the 
release  (s). 


And  a  release,  whether  before  or  after  the  maturity  of  the  By  a  party 
bill,  is  good  as  between  the  parties,  although  the  releasor  be  ^'^°/®,j°'' 
not  at  the  time  of  the  release  the  holder. of  the  bill  {t). 


tho  holder. 


But  a  release  of  a  drawee  before  acceptance  is  inopera-  To  drawee 

tive  (u).  before  accept- 
ance. 

A  release  by  one  of  several  joint  creditors  is  a  release  by  By  or  to  one 

all.    And  a  release  to  one  of  several  joint  contractors  is  in  law  of  several 

a  release  of  all  {x).    Therefore  a  release  of  one  of  two  joint  e°yygf|  q^. 

acceptors  or  joint  indorsers  is  a  release  to  both.  liable. 


Ql)  Ford  V.  Beech,  11  Q.  B. 
842,  in  error  ;  Webi  v.  S^jicer,  19 
L.  -J.,  Q.  B.  35  ;  13  Q.  B.  894, 
in  error  ;  Muss  v.  Hall,  5  Exch. 
."50 ;  per  Parke,  B.,  Salmon  v. 
Webh,  3  H.  L.  Cas.  510  ;  Flight 
V.  Gray,  3  C.  B.,  N.  S.  320. 

(?•)  the  Code,  ss.  62  and  63, 
makes  no  mention  of  any  con- 
sideration as  being  necessary  to 
support  eitber  a  waiver  or  a  can- 
cellation. See  Foster  v.  Daioler, 
6  Ex.  851. 

(s)  Dod  y.  Edwards,  2  C.  &  P. 
602  ;  Code,  s.  62  (2). 

(<)  ScoU  V.  Lifford,  1  Camp. 
246  ;  9  East,  347.  If  an  acceptor 
plead  a  release  it  must  appear  by 


his  plea  that  the  bill  had  been 
accepted  before  the  release  was 
given.  Asliton  v.  Freestuii,  2  M. 
&  G.  1  ;  2  Scott,  N.  E.  27.3.  Tho 
holder  only  can  waive.  Code, 
s.  62.  Quare  whether  there  can 
be  a  waiver  by  estoppel  ? 

(w)  Br  age  v.  Netter,  1  Ld. 
Kaym.  65  ;  Hartley  v.  Munton,  5 
Q.  B.  247  ;  and  see  Ashton  v. 
Freedun,  supra. 

(x")  Co.  Litt.  232  a  ;  Moliolson 
V.  Revill,  4  Ad.  &  Ell.  675  ;  6 
K.  &  M.  192  ;  1  Har.  &  W.  753. 
So  a  release  of  one  of  several 
Joint  trespassers  is  a  release  of 
all.     Lit.  s.  376. 
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CHAPTER         A  release  of  one  of  several  joint  debtors,  who  are  severally, 
■^^^-         as  well  &s  jointly,  liable,  is  equally  a  release  to  all,  for  judg- 
ment and  execution  against  one  would  have  been  a  discharge 
to  all  («/). 

But  it  has  been  held,  that  a  release  to  parties  jointly 
liable  may  in  some  cases  be  restrained  by  the  terms  of  the 
instrument  (s),  and  may  be  construed  as  a  covenant  not  to 
sue  where  such  a  construction  is  necessary  to  carry  out  the 
paramount  intention  of  the  deed(fl!).  But  it  cannot  be 
defeated  by  a  mere  parol  agreement  (h). 

Restrained  by       Indeed,  the  most  general  and  sweeping  words  of  release 
a  recital.  may  be  qualified  and  restrained  by  the  recital  {c). 


Covenant  not 
to  sue. 


A  covenant  not  to  sue  amounts  in  law  to  a  release  {d). 
But  though  it  may  be  pleaded  as  a  release  by  the  party  to 
whom  it  is  given,  it  does  not  so  far  operate  as  to  discharge 
another  person  jointly  liable  («).  Nor  will  a  covenant  not 
to  sue,  given  by  one  of  two  joint  creditors,  operate  as  a 
release  (/). 

A  covenant  not  to  sue  for  a  limited  time,  though  (as  we 
shall  hereafter  se&)  it  discharges  sureties,  does  not,  as 
between  the  parties,  effect  a  release,  or  even  a  suspension  of 
the  action  (y),  unless  there  be  a  provision  that  it  may  be 
jileaded  in  bar  (A). 

We  have  already  seen  that  the  creditor's  appointment  of 
^t'debto^^"*  his  debtor  as  executor  amounted  in  law  (i)  to  a  release ; 
executor. 


Covenant  not 
to  sue  for  a 
limited  time. 


(7/)  NiclwUon  Y.  Refill,  4  Ad. 
&  E.  675  ;  6  N.  &  M.  192  ;  1 
Har.  &  W.  753  ;  IHvans  v.  Them- 
ridge,  2  K.  &  J.  174  ;  25  L.  J., 
Chan.  102. 

(?)  Broolis  V.  Stuart,  1  Per.  & 
D.  615  r  9  Ad.  &  E.  854  ;  Coclis 
V.  Nush,  9  Bing.  341  ;  35  B.  R. 
547  ;  Price  v.  Barlier,  4  E.  &  B. 
760 ;  Henderson  v.  Stdhart,  5 
Exch.  99. 

(12)  Solly  V.  Forhes,  2  B.  &  B. 
38  ;  22  E.  E.  641  ;  Willis  v.  Be 
Castro,  27  L.  J.,  C.  P.  243  :  4  C.  B. 
(N.S.)  216. 

(J)  2  Rol.  Ab.  412 ;  Laoy  v. 
Kynmton,  2  Salk.  575  ;  2  Saund. 
47,  t;  aieetham  v.  Ward,  1  B.  & 
P.  G.SO ;  4  E.  R,  741  ;  MoJwIsok 
V.  lli'vill,  ubi  supra,  note  (ly)  ; 
Broolis  V.  Stuart,  9  Ad.  &  E.  8.54  ; 


1  Per.  &  D.  615. 

(c)  Payler  v.  Homersham,  4  M. 
&  S.  423 ;  16  R.  R.  516  ;  Simons 
V.  Johnson,  3  B.  &  Ad.  175  ;  37 
E.  E.  377. 

(d)  Com  Dig.  tit.  Eelease.  See 
as  to  a  covenant  in  a  composition 
deed,  Mlis  v.  M' Henry,  L.  R.,  6 
C.P.229.  •' 

(e)  Bean  v.  Newhall,  8  T.  E. 
168  ;  Hiitton  v.  Jihjre,  6  Taunt. 
289;  16  E.  E.  619  ;,  Price  v. 
Barlier,  4  E.  &  B.  760. 

(/)  Walmesley  v.  Cooper,  11 
Ad.  &  Ell.  216  ;  3  Per.  &  Dav.  149. 

((7)  Thinibleby  v.  Barron.  3  M. 
&  W.  210. 

(70  Wallier  v.  mville,  34  L.  .J., 
Exch.  73. 

(i)  But  not  in  equity.  See 
ante,  p.  64. 
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and  that  the  same  consequence  follows  if  one  of  several  joint     CHAPTER 

debtors  be  appointed  executor.     But  a  debtor's  appointment   ^^^''^^ 

of  his  creditor  to  be  executor  is  no  release  unless  there  be 
assets  Qc). 

The  release  of  a  debt  is  a  release  of  the  right  to  hold  any  Right  to  hold 
securities  that  may  have  been  given  for  the  debt  {I).  securities  for 


(7i)  See  Lowe  v. 
C.  B.  503. 


Peshett,    16 


(/)  Cowpm-  V.  Green,  7  M.  &  W. 
633. 
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Our  law  of  principal  and  surety  is  in  substance  the  same 
as  the  Roman  law  ;  not,  perhaps,  so  much  derived  from  it, 
as  flowing  from  the  same  natural  equities  between  creditor, 
principal  debtor,  and  sureties.  "  Pro  eo  qui  promittit 
Solent  alii  obligari,  qui  iidejussores  appellantur ;  quos 
homines  accipere  solent  dum  curant  ut  diligentius  sibi 
cautum  sit "  (a). 


(a)  Inst.  3,  20.  See  as  to  the 
Roman -Dutch  law,  and  the  old 
French  law,  M'Donald  v.  Bell,  3 
Moo.  P.  C.  C.  315  ;  Bellmgliam  v. 
Frere,  1  Moo.  P.  C.  C.  333.    All 


the  rules  of  the  common  law  and 
the  law  merchant  not  inconsistent 
with  the  Code  are  preserved  by 
sect.  97. 
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A  party  liable  on  a  bill  somebimes  bears  to  the  holder     CHAPTER 
the  relation  of  principal  debtor,  sometimes  of  surety  only.  ^^-  

The  contract  of  suretyship  is  a  contract  uherrimoR  Jidei, 
Therefore,  where  there  is  any  misrepresentation,  or  any 
fraudulent  concealment  of  any  material  fact,  which  fact  if 
known  might  have  induced  the  surety  not  to  enter  into  the 
contract,  that  contract  is  void  from  the  beginning  as 
between  the  creditor  and  the  surety  {b).  But  mere  non- 
disclosure of  the  state  of  accounts  by  the  creditor  to  the 
surety  will  not  avoid  the  contract  (c). 

It  is  a  general  rule  of  law,  that  a  discharge  of  the  prin- 
cipal is  a  discharge  to  the  surety.  For  the  engagement  of 
the  surety,  being  but  an  accessory  to  the  principal's  agree- 
ment {d),  terminates  with  it.  If,  notwithstanding  this 
release  of  the  principal  debtor,  the  creditor  could  sue  the 
surety,  he  would  evade  the  effect  of  his  own  discharge  to 
the  principal,  and  regain  a  debt  which  he  may  have 
relinquished  for  a  valuable  consideration,  or  at  least  by  his 
deliberate  act.  Besides,  were  the  surety  obliged  to  pay 
the  creditor,  the  surety  must  either  be  allowed  to  resort  to 
his  principal,  or  he  must  not.  If  he  may,  then  the  prin- 
cipal will  lose  the  benefit  of  that  discharge  which  he 
received  from  the  creditor  ;  if  he  may  not,  the  loss  occa- 
sioned by  the  creditor's  stipulation  with  the  principal  will 
fall  on  the  surety.  Further,  it  is  a  doctrine  of  equity  that 
the  surety  is  entitled  to  all  the  remedies  which  the  creditor 
has  against  the  principal,  and  the  creditor  by  releasing  the 
principal  would  prejudice  those  remedies.  It  is  evident 
from  these  considerations,  that  the  only  rational  and  equit- 
able rule  is,  that  which  is  well  established  both  in  law 
and  equity,  namely  that  a  discharge  to  the  principal  is  a 
discharge  to  the  surety. 

In  inquiring  into  the  effect  of  a  discharge  or  indulgence  Division  of 
by  the  holder,  to  parties  liable  on  a  negotiable  instrument,  subject. 
let  us  consider, — 1st.  What  parties  to  a  bill  or  note  are 
principals,  and  what  parties   are   sureties ;  2ndly.    What 
conduct  of  the  holder  will  discharge  the  surety  ;  3rdly.  How 


(V)  See  Oiuen  v.  Homan,  i  H. 
of  L.  Gas.  997 ;  Hamilton  v. 
Watson,  12  C.  &  F.  109  ;  North 
British  Insurance  Com/pany  v. 
Lloyd,  10  Exch.  523. 

(c)  Hamilton  v.  Watson  ;  Worth 
British  Insv,rance  Company  v. 
LloyA,  supra.  But  see  Bailton  v. 
Matthews,  10  C.  &  F.  934,  and 

B.B.E. 


tlie  observations  of  Parke  and 
Alderson,  BB.,  thereon  in  NoHh 
British  Insurance  Company  v, 
Lloyd. 

(a)  Nam  fidejussorum  obligatio 
acoessio  est  principalis  obliga- 
tionis,  nee  plus  in  accessione 
potest  esse,  quam  in  principali 
re.    Instit.  3,  20,  5. 
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the  discharge  of  the  surety  may  be  prevented ;  4thly.  How 

it  may  be  waived  ;  5thly.  "What  conduct  of  the  creditor  to 

tjie  surety  will  discharge  the  principal  debtor ;  and,  lastly, 
add  a  few  words  on  the  rights  of  sureties. 

WHAT  First.     What  parties  to  a  bill  are  principals,  and  what 

PARTIES  TO  A   parties  are  sureties. 

PRINCIPALS  Suppose  the  bill  to  have  been  accepted  and  indorsed 
AND  WHAT  '  for  value.  The  acceptor  is  the  principal  debtor,  and 
PARTIES  ARE  all  the  other  parties  are  sureties  for  him,  liable  only  on 
SURETIES.        his  default. 

But  though  all  the  other  parties  are,  in  respect  of  the 
acceptor,  sureties  only,  they  are  not,  as  letiueen  themselves, 
merely  co-sureties,  but  each  prior  party  is  a  principal  in 
respect  of  each  subsequent  parLy.  For  example,  suppose 
a  bill  to  have  been  accepted  by  the  drawee,  and  afterwards 
indorsed  by  the  drawer  and  by  two  subsequent  indorsers  to 
the  holder.  As  between  the  holder  and  the  acceptor,  the 
acceptor  is  the  principal  debtor,  and  the  drawer  and 
indorsers  are  his  sureties.  But  as  between  the  holder  and 
the  drawer,  the  drawer  is  a  principal  debtor,  and  the  sub- 
sequent indorsers  are  his  sureties.  As  between  the  holder 
and  the  second  indorser,  the  second  indorser  is  the  prin- 
cipal, and  the  subsequent  or  third  indorser  is  his  surety. 
A  discharge,  therefore,  to  the  prior  parties,  the  principals, 
is  a  discharge  to  the  subsequent  parties,  the  sureties  ;  but 
a  discharge  to  the  subsequent  parties,  the  sureties,  is  not  a 
discharge  to  the  prior  parties,  the  principals  («). 

Where  a  bill  is  payable  to  the  order  of  a  third  person, 
the  payee  is  a  subsequent  party,  and  so  a  surety  for  the 
drawer.  He  stands  in  the  same  situation  as  the  first 
indorsee  and  second  indorser  of  a  bill  drawn  payable  to  the 
indorser's  order  (/). 

It  follows,  therefore,  that  a  discharge  to  the  acceptor 
is  a  discharge  to  all  the  parties  to  the  bill  ;  for,  if  they 
were  still  liable,  they  could  either  sue  the  acceptor,  or  they 
could  not.  If  they  could,  the  discharge  to  the  acceptor 
would  be  frustrated  ;  if  they  could  not,  they  must  pay  the 
bill  without  a  remedy  over,  which  would  extend  their 
liability  beyond  their  contract.    So,  a  discharge  to  an 


(e)  Where  a  bill  of  exchange 
13  drawn  by  one  person  upon 
another,  and  -a.  third  party  sub- 
scribes his  name  under  that  of 
the  drawer,  adding  the  word 
"  surety  "  to  his  signature,  it  has 
been  held  in  America,  that  the 
undertaking  of  such  third  party 


is  with  the  payee  or  subsequent 
holder,  that  the  bill  shall  be 
accepted  and  paid,  but  he  incurs 
no  obligation  to  the  drawees.  See 
Byles  on  Bills,  6th  American  ed. 
374. 

(/)  Claridge  v.  Dalton,  4  M.  & 
Sel.  226  ;  16  K.  K.  440. 
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indorser  is  no  discharge  of  the  prior  indorsers,  for  they  have     CHAPTER 

no  remedy  against  the  discharged  indorser ;  but  it  is  a         ^^- 

discharge  of  the   subsequent  indorsers,  for  if  the  holder 

could  notwithstanding  recover  against  them,  and  they  could 

recover  against,  the  prior  discharged  indorser,  his  discharge 

would  be  frustrated  ;  if  they  could  not,  they  must  pay  the 

bill  without  a  remedy  over  (^). 

It  was  formerly  held,  that  where  a  bill  was  accepted  On  accommo- 
without  consideration  for  the  accommodation  of  the  drawer,  dation  bills. 
the  drawer  was  to  be  considered  the  principal  debtor,  and 
the  acceptor  as  his  surety  ;  and,  therefore,  that  time  given 
to  the  drawer  wonld  discharge  the  acceptor  (A),  but  time 
givea  to  the  acceptor  would  not  discharge  the  drawer  (*). 
But  this  distinction  has  since  been  overruled  at  law  (7c),  the 
acceptor,  in  all  cases  of  accommodation  bills  as  well  as 
others,  being  considered  as  the  principal  debtor,  though  the 
holder,  at  the  time  of  making  the  agreement,  or  even  of 
taking  the  bill,  knew  the  acceptance  to  have  been  without 
value  (J).  It  was  otherwise  in  equity  where  the  holder  had 
notice,  and  the  equitable  doctrine  was  available  under  an 
equitable  plea(»«). 

As  the  acceptor  is  at  law  in  all  cases  the  principal  debtor  On  promissory 
on  a  bill,  so  the  maker  is  at  law  the  principal  debtor  on  a  notes. 


O)  Smith  V.  Know,  3  Esp.  46  ; 
Claridge  v.  Daltun,  4  M.  &  Sel. 
232  ;  16  B.  E.  440  ;  Hall  v.  Cole, 
6  Nev.  &  M.  124  ;  4  Ad.  &  El. 
577  ;  1  Har.  &  W.  722. 

(Ji)  Laxtou  V.  Peat,  2  Camp. 
185  ;  see  Yallop  v.  Ebers,  1  B.  & 
Ad.  698. 

(i)  Collott  Y.  Haigh,  3  Camp. 
281. 

{It)  Fentum  v.  Pocoeh,  5  Taunt. 
192  ;  1  Marsh.  14  ;  Carstairs  t. 
Rolleston,  5  Taunt.  551  ;  1  Marsh, 
207  ;  Smith  y.  Jones,  2  B.  &  B. 
50,  note.  Now  see  Code,  s.  28 
.(2). 

(l)  "  T  think,"  says  Parke,  J., 
"  that  the  decision  in  Fentum,  t. 
Pococh  was  good  sense  and  good 
law."  Price  v.  Edmunds,  10  B.  & 
C.  578  ;  Harrison  v.  Courtauld,  3 
B.  &  Ad.  36  ;  Nichols  v.  Norris, 
3  B.  &  Ad.  41,  The  doctrine  laid 
down  in  Fentwm  v.  Pococh  has, 
however,  been  doubted  in  equity 
hyLordBldon.  Ex  parte  Qleiidin- 


MJ«^,  Buck.  517  ;  Biinh  of  Ireland 
V.  Beresford,  6  Dow.  233;  19 
K.  R.  50 ;  and  by  a  late  Master 
of  the  Rolls,  Sir  John  Leach. 
As  to  the  rule  in  equity,  see, 
however,  Hollier  v.  Eyre,  9 
Clark  &  F.  45  ;  Strong  v.  Foster, 
17  C.  B.  201  ;  Daties  v.  Stain- 
iaitli,  6  De  G.,  Mac.  &  G.  679. 
An  accommodation  acceptor  who 
.pays  the  creditor  is,  it  seems, 
entitled  to  all  instruments  and 
securities  given  by  the  principal 
debtor.  JDowiiggin  v.  Bourne, 
You.  115  ;  Wodehouse  v.  Fare- 
Irother,  25  L.  J.,  Q.  B.  22  ;  5  E. 
&  B.  277  ;  and  see  now  the  sta- 
tutable rule,  19  &  20  Vict.  c.  97, 
s.  5  ;  Pearl  v.  Deacon,  24  Beav. 
186  ;  1  De  G.  &  J.  461  ;  26  L.  J., 
Chan.  761.  A  holder  for  value 
may  recover  from  an  accommo- 
dating party,  even  with  notice  of 
the  fact.    Code,  s.  28  (2). 

(rti)  Baileyy. Edwards,  34  L.  J., 
Q.  B.  41  ;  4  B.  &  S.  761. 
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note,  though  it  be  given  by  the  maker  to  the  payee  without 
consideration  {n),  and  the  holder  take  it  with  notice  of  the 
absence  of  consideration  (o). 

The  indorsers  of  a  note  severally  stand,  as  principals 
or  sureties,  iu  the  same  situation  as  the  indorsers  of  a 
bill. 


On  a  joint  and 
several  note. 


When  of  a  joint  and  several  note  one  maker  is  in  reality 
principal  and  the  other  surety,  yet  it  was  no  defence  at  laiif 
that  one  is  principal  and  the  other  is  surety,  that  this  was 
known  to  the  creditor  at  the  time  of  the  contract,  and,  con- 
sequently, that  the  surety  is  discharged  by  time  given  to 
the  principal  (p).  But  such  a  defence  was  plainly  available 
in  equity  (y),  and  therefore  might  be  the  ground  of  an 
equitable  plea. 


(n)  Carstairs   v.   Rolleston,   5 
Taunt.  551  ;  1  Marsh.  207. 

(o)  JVicJwls  T.  Kon'is,  3  B.  & 
Ad.  41. 

(^;)  Price  v.  Edmiwnds,  10  B.  & 
C.  578  ;  Perfect  v.  Musgrnve,  6 
Price,  111  ;  Manley  v.  Boycott,  2 
E.  &  B.  46  ;  Stroti//  v.  Foster,  17 
C.  B.  201  ;  IToUier  v.  Hyre,  9 
Clark  &  E.  45.  But  evidence  to 
that  effect  has  been  admitted. 
Garrett  v.  Jull,  1  S.  N.  P.  11th 
ed.  407  ;  Hall  v.  Willcoa;,  1  M.  & 
Eob.  58.  In  Clarlte  v.  Wilson,  3 
M.  &  W.  208,  it  was  intended  to 
have  raised  the  question,  but  on 
demurrer  to  defendant's  plea 
judgment  was  given  for  the  plain- 
tiff. In  Rees  v.  Berrington,  2  Ves. 
jun.  540  ;  3  E.  E.  3,  Lord  Lough- 
borough says,  referring  to  legal 
obligations,  "  that  where  two  are 
bound  jointly  and  severally,  the. 
surety  cannot  aver  by  pleading 
that  he  is  bound  as  surety."  See 
AshbecY.  Pidduclt,  1  M.  &  W.  564  ; 
and  Thompson  v.  Cluhley,  1  M.  & 
W.  212.  But,  iu  equity,  a  surety 
may  aver  and  prove  that  he  was 
only  a  surety,  though  the  bond 
was  joint  and  several.  Heath  v. 
Key,  1  Y.  &  J.  434  ;  NUlett  v. 
8mUh,  2  Bro.  C.  C.  581  ;  Ship  v. 
.HwcT/,  3Atk.  91.  The  authorities 
are  contradictory  ;  but,  on  prin- 
ciple.such  evidence  is  inadmissible 
at  law  as  .against  the  creditor ; 
for  it  is  parol  evidence  to  make 


a  written  contract  conditional, 
which,  on  the  face  of  it,  is  abso- 
lute. The  evidence  does  not  show 
absence  of  consideration  as  in  the 
case  of  an  accommodation  accept- 
ance. Besides,  the  introduction 
of  such  evidence  might  affect  an 
innocent  indorsee  with  stipula- 
tions of  which  he  had  no  notice. 
But  when  the  question  arises  not 
between  the  creditor  and  his 
debtors,  but  between  those  debtors 
themselves,  whether  one  was  prin- 
cipal and  the  other  was  surety, 
parol  evidence  is  admissible  at 
law,  as  in  such  a  case  it  clearly 
is  in  equity.  Craythorne  v.  Swin- 
lurne,  14  Ves.  1 70  ;  9  E.  E. 
264  ;  see  ante,  p.  9  ;  Reynolds  y. 
Wheeler,  30  L.  J.,  C.  P.  350. 

(?)  Hollier  v.  Byre,  9  C.  &  E. 
45  ;  Drivies  v.  Stain'banh,  6  De  G^ 
Mac.  &  G.  679.  See,  however. 
Strong  v.  Foster,  supra.  But  this 
case  was  reflected  on  in  Pooley  v. 
Harradlne,  7  B.  &  B.  431  ;  and 
see  Mutual  Loan  Fund  v.  Sudlow, 
28  L.  J.,  C.  P.  108 ;  Ray7ier  v. 
Fiissey,  28  L.  J.,  Exch.  132^ 
Taylor  v.  Burgess,  29  L.  J.,  Exch. 
7  ;  5  H.  &  N.  1  ;  and  may  be  con- 
sidered to  have  been  finally  over- 
ruled by  the  Court  of  Exchequer 
Chamber  in  Greenough  v.  M'Clel- 
land,  30  L.  J.,  Q.  B.  15  ;  Orie-ntal 
Finance  Company  v.  Overend, 
Gurney  ^-  Co.,  L.  E.,  7  H.  L.  348. 
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Secondly,  as  to  what  conduct  of  the  creditor  will  discharge     <^'HAFrER 
the  surety. 


The  creditor  must  not,  as  we  have  already  seen,  conceal  what  con- 
from  the  surety  any  stipulation  in  the  original   contract,   ^^°^  °*'  ''^^^ 
disadvantag-eous  to  the  principal  debtor.   Such  concealment  does  oe''' 
is  a  fraud,  and  releases  the  surety  (r).  does  not 

And  the  surety  is  discharged  if  the  actual  original  contract  dischaege 
between  the  creditor  and  the  principal  debtor  varies  in  '^'^^  suebty. 
the  slightest  degree  from  that  for  which  the  surety  had 
stipulated  (s). 

So,  in  all  transactions  subsequent  to  the  original  contract, 
the  surety's  remedies  both  at  law  and  in  equity,  against 
the  principal  debtor,  whether  in  his  own  name  or  in  the 
name  of  the  creditor,  must  be  preserved  intact  by  the 
creditor  {f). 

The  holder  of  a  bill  of  exchange  is  not  obliged  to  use 
active  diligence  in  order  to  recover  against  the  acceptor  {u), 
in  the  absence  of  any  agreement  to  do  so.  He  may  defer 
suing  him  as  long  as  he  pleases  ;  he  may  even  promise  not 
to  press  him,  or  not  to  sue  him,  if  the  promise  be  not 
binding  in  law.  Thus,  where  the  executrix  of  an  acceptor 
verbally  promised  to  pay  the  holder  out  of  her  own  estate, 
provided  he  would  forbear  to  sue,  and  he  forbore  accordingly^ 
it  was  held  that,  the  agreement  being  invalid  under  the  - 
Statute  of  Frauds,  the  drawer  was  not  discharged  {x). 

But,  if  the  holder  once  destroy  or  suspend,  or,  by  a 
binding  agreement  with  the  acceptor  (y),  contract  to  destroy 
or  suspend,  his  right  of  action  against  the  acceptor,  the 
drawer  and  indorsers  are  at  once  discharged,  unless  the 


(;•)  Pideoch  v.  Bishop,  3  B.  &  C. 
605  ;  5  D.  &  E.  505  ;  27  E.  E.  430  ; 
MuijliewY.  C'j-ickett,  2  Swan.  193  ; 
19  it.  E.  57  ;  Stone  v.  Comjjton,  5 
Bing.  N.  C.  U2  ;  G  Scott,  816  ; 
Jackson  V.  Duchuire,  3  T.  E.  551  ; 
Cecil  V.  Plaistow,  1  Anst.  202  ; 
Middleton  v.  Lord  Omlow,  1  P. 
Wins.  768  ;  Bvoivhy.  Wilkinson, 
13  M.  &  W.  11. 

(.s)  See  Botisof  v.  Cox,  i  Beav. 
379  ;  affirmed  on  appeal,  i  Beav. 
383;  6Beav.  110— 118;  Polajiv. 
Uri'i-ett,  L.  R.,  1  Q.  B.  D.  669 ; 
Croi/doii  Gas  Co.  v.  Dickenson, 
L.  li.,  2  C.  P.  D.  46. 

(0  And  see  as  to  the  duty  of 
the  creditor,  M'utts  v.  SUuttle- 
ivortn,  5  H.  &  N.  235  ;  affirmed 
on  appeal,  7  H.  &  N.  353  ;  Wulff 
\:--Jay,  L.  R.,  7  Q.  B.  756;  41 


L.  J.  322  ;  Rainhow  v.  Juggins, 
L.  E.,  5  Q.  B.  D.  138. 

(«)  Orvie  Y.  Young,  Holt,  N.  P. 
84  ;  17  E.  E.  611 ;  Eyiv.  v.  Mcerest, 
2  Euss.  381  ;  3  Mer.  278  ;  Trent 
Navigation  v.  Harley,  10  East, 
34.  Unless  there  be  a  stipulation 
that  the  creditor  is  on  default 
to  sue  the  debtor  without  delay. 
Baiilt  of  Ireland  v.  Beresford,  6 
Dow.  233  ;  19  E.  E.  50. 

(.!•)  Pliilpot  v.  Briant,  4  Bing. 
717;  1  M.  &P.  754;  3  C.&P. 
244  ;  29  E.  E.  710. 

(y)  Fraser  v.  Jordan,  26  L.  J., 
N.  S.,  Q.  B.  288  ;  8  E.  &  B.  303. 
But  an  agreement  with  a  stranger 
will  not  have  this  effect.  Ibid. 
See,  however,  Lyon  v.  Holt,  5  M. 
&  W.  250. 
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agreement  giviog  time  contain  a  stipulation  that  the  holder 
shall,  in  case  of  default,  have  judgment  at  a  period  as  early 
as  he  could  have  obtained  judgment  if  hostile  proceedings 
had  continued  (2).  But  if  the  agreement  contain  a  stipula- 
tion that  a  judgment  shall  be  given,  it  is  not  necessary  to 
aver  in  a  plea  disclosing  such  an  agreement  that  the  time 
within  which  the  plaintiff  might  have  obtained  judgment 
was  postponed  (a).  That  it  was  not  must  either  be  specially- 
replied,  or  may  possibly  (if  the  form  of  the  averment  in  the 
plea  admits  of  it)  be  proved  under  a  traverse  of  an  actual 
forbearance  (b). 

If  the  creditor  engages  with  the  surety  that  he  will 
enforce  payment  from  the  principal  debtor  within  a  certain 
time,  his  neglect  to  do  so  is  a  g(Tod  defence  in  eqiiity  {c). 

Payment  by  the  principal  of  course  discharges  the  surety. 

Payment  of  money,  which  has  to  be  refunded  as  being  a 
fraudulent  preference,  is  no  payment  so  as  to  discharge  a 
surety  (d). 

The  acceptor  of  a  bill,  or  maker  of  a  note,  is  bound  to  pay 
on  the  day  the  bill  or  note  falls  due,  and  therefore  he  cannot 
plead  in  his  own  discharge  a  subsequent  tender  (e).  But  it 
has  been  held  that  an  indorser  has  a  reasonable  time  within 
which  to  pay  the  bill ;  and  if  he  pay,  or  tender  payment, 
within  a  reasonable  time,  and  before  writ  issued,  perhaps  he 
discharges  himself  (/).  And,  therefore,  payment  by  the 
acceptor  or  maker,  though  after  the  note  has  been 
dishonoured,  if  within  a  reasonable  time,  and  with  interest, 
and  before  action  brought  against  the  indorser,  or  a  tender 
of  such  payment,  though  it  would  not  discharge  himself, 
would,  it  should  seem,  discharge  the  indorser. 

A  release  to  the  acceptor  or  maker  discharges  the  indorsers ; 
and  a  release  of  one  of  several  joint  acceptors  or  makers  is 


(«)  Kennard  v.  Knott,  4  M.  & 
Gr.  474  ;  Michael  v.  Myers,.  6  M. 
&  Gr.  702.  Receipt  of  interest 
in  advance  is  not  necessarily  a 
giving  of  time.  Mayner  v.  Fussey, 
28  L.  J.,  Exoh.  132. 

(a)  Kennard  v.  Knott,  4  M.  & 
Gr. '  474  ;  Isaac  v.  Daniel,  15 
L.  J.,  Q.  B.  149  ;  8  Q.  B.  500  ; 
Moss  V.  Hall,  5  Exch.  46. 

(J)  In  some  of  the  American 
States  due  diligence  is  required. 
See  the  authorities  in  Byles  on 
Bills,  6th  American  ed;  p.  379. 

(c)  Lawrence  v.  Walmsley,  31 


L.  J.,  C.  P.  143  ;  Watson  v. 
Alcoch,  22  L.  J.,  Chan.  858  ;  4 
De  G.,  Mac.  &  G.  242. 

(d)  Pritcliard  v.  SitcUcoeTi,  6 
M.  &  G.  151  ;  Petty  v.  Coolie, 
L.  R.,  6  Q.  B.  790. 

(e)  Sume-f. Peploe, 8  East,  168  ; 
9  R.  R.  399. 

(/)  Wallier  v.  Barnes,  5 
Taunt.  240  ;  1  Marsh.  36  ;  15  R.  R. 
655  ;  Soward  v.  Palmer,  2  Mood, 
274;  8  Taunt.  277;  19  R.  R. 
515  ;  but  see  Siggers  v.  Leivis.  1 
C,  M.  &  R.  370  ;  4  Tyr.  847  ;'  2 
Dowl.  681. 
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a  release  of  all.     But  if  it  appear  on  the  face  of  the  deed 

that  it  was  the  paramount  intention  of  the  parties  that  the    

others  should  be  held  liable,  this  intention  will  be  carried 
into  effect  by  disregarding  the  form  of  the  deed  and 
construing  the  release  as  a  covenant  not  to  sue  (g). 

But  a  general  covenant  not  to  sue  discharges  the  sureties,  Covenant  not 
for  that  will  enure  as  a  release  {h)  -,  or  a  covenant  not  to  to  sue. 
sue  within  a  particular  time  (*),  though  it  do  not  in  law 
amount  to  a  release,  or  suspend  the  action  {k). 

So  also  will  a  release  in  law.     Therefore,  if  the  holder  Release  in 
made  the  acceptor  his  executor,  the  indorsers  were  discharged  ^^'^^ 
at  law,  though  it  might  be  otherwise  in  equity. 


A  written  or  verbal  agreement,  on  good  consideration  (I), 
not  to  sue  the  acceptor  at  all,  or  not  to  sue  him  within  a 
specified  time,  discharges  the  drawer  and  indorsers  (to); 
but  if  such  'agreement  be  without  consideration,  or  not 
made  with  the  principal  or  otherwise  void,  the  indorsers  are 
not  discharged  (w).     Giving  time  to  an  apparent  surety, 


((/)  Solly  V.  Forles,  2  Bro.  & 
Bing.  ,38;  22  B.  R.  6-i] ;  Mendei-son 
V.  Stobaif,  5  Bxch.  99  ;  Price  v. 
BarJ/er,  -t  B.  &  B.  760  ;  Bateson 
V.  Guslhifj,  L.  R.,  7  0.  P.  9  ;  41 
L.  J.,  C.  P.  53. 

(/()  Com.  Dig.  Release. 

(j)  At  law,  a  parol  agi'eement 
by  the  creclitor  not  to  sue  the 
principal  is  no  discharge  to  the 
surety  of  a  liability  he  has  con- 
tracted by  deed.  Barey  v.  Pren- 
dei-gmss,  5  B.  &  Al.  187,  recog- 
nized in  Pf'ice  V.  Bdmnnds, 10  B. 

6  C.  .582  ;  Biiltirl  v.  Jan-old,  8 
Price,  467  ;  Cocks  v.  JYash,  9  Bing. 
346;  2M.&SC.  4B4;  35R.E.547; 
sed  vide  Archer  v.  Hale,  4  Bing. 
464  ;  1 M.  &  P.  285.  But,  in  eduity, 
the  creditor's  giving  time  to  the 
principal,  although  by  a  parol 
agreement,  is  a  discharge  to  the 
surety  of  a  liability  created  by 
deed.  B^es  v.  Berrington,  2  "Ves. 
jun.  540  ;  3  E.  E.  3  ;  Bvlteel  v. 
Jarrold,  8  Price,  467  ;  et  vide 
Comle  V.  Woolf,  8  Bing.  161  :  1 
M.  &  Sc.  241  ;  34  R.  R.  659  ; 
Bowvialier  v.  Moore,  3  Price,  214  ; 

7  Price,  228  ;  21  R.  K.  758  ;  BlaU 
v.  White,  1  Y.  &  C.  Exch.  Ca. 
420.    As  to  circumstances  under 


which  a  Court  of  equity  would 
interfere,  see  Heath  v.  Key,  1  Y. 
&  J.  434.  But  a  covenant  not  to 
sue  upon  a  simple  contract  for  a 
limited  time,  is  not  pleadable  in 
bar  to  an  action  on  the  contract 
against  the  principal  debtor. 
'I'himhlehy  v.  Barron,  3  M.  cfc  W. 
210. 

(Ji)  Qucere,  as  to  the  effect  of 
indulgence  as  to  part  of  the  sum 
due.  See  Mayhew  v.  Cridtett,  2 
Swanst.  189  ;  19  E.  R.  57. 

(V)  The  Court  will  not  esti- 
mate the  value  of  the  oonsidera- 
tiou.  That  would  be  to  inquire 
whether  the  bargain  were  a  good 
one  or  not.  Moss  v.  Hall,  5 
Exch.  50. 

(«()  Ibid. 

(w)  Arnndel  Bank  v.  Gohle, 
K.  -B.  1817  ;  Chitty,  9th  ed. 
413  ;  2  Chit.  335  ;  Willison  v. 
Whitalier,  2  Marsh.  383  ;  7 
Taunt.  53  ;  Brickwood  f.  Ainii.i, 
5  Taunt.  614 ;  1  Marsh.  250  ; 
Philjwt  V.  Briant,  4  Bing.  717  ; 
1  Moo.  &  P.  754  ;  3  C.  &  P.  244  ; 
29R.R.  710;  Clar Ji  y.  Birley,  il 
Ch.  D.  422.  See  the  American 
authorities  in  Byles  on  Bills,  6th 
American  ed.  p.  381. 
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who  is  really  the  principal,  will  discharge  the  acceptor, 
who,  though  apparently  the  principal,  is  only  the  surety  to 
the  knowledge  of  the  creditor  (o). 

The  taking  of  a  new  bill  from  the  acceptor,  payable  at  a 
future  day,  discharges  the  indorsers  {p). 

Misappropriating  or  misusing,  or  losing  any  security  for 
the  debt  held  by  the  creditor,  discharges  the  surety  (<?). 

Where  the  creditor  was  unable  to  recover  against  the 
principal  debtor  on  account  of  a  set-off  existing  between 
them,  an  equitable  plea  stating  these  facts  Avas  held  to  be 
a  good  defence  in  an  action  against  the  surety  (r). 

Discharging  the  acceptor  or  a  prior  indorser  from  execu- 
tion against  the  person,  discharged  the  other  indorsers  ;  but 
discharging  a  subsequent  indorser  from  execution  afforded 
no  defence  to  a  prior  indorser  (s).  A  second  execution 
against  the  person  of  the  same  debtor  who  had  been  once 
discharged  was  not  absolutely  void,  and  therefore  a  man 
might  be  taken  again  if  he  had  so  agreed  {t).  And  it  is 
conceived  that  where  the  holder  of  a  bill  has  seized  the 
acceptor's  goods  in  execution,  he  is  in  the  position  of  a 
creditor  holding  the  security  of  a  principal  debtor,  and  may 
so  conduct  himself  as  to  discharge  the  sureties  (ic). 


(o)  Oriental  Fhianoe  Co.  v. 
Orerend,  Gtiniey  <^'  Co.,  L.  11.,  7 
Chan.  Ap.  Ii2  ;  L.  E.,  7  H.  of  L. 
348.  But  as  the  Code  by  s.  28 
makes  accommodating  parties 
liable  on  the  instrument  to  a 
holder  for  value,  whether  he  had 
notice  or  not,  and  presumably 
in  their  respective  characters 
thereon,  it  seems  that  the  accom- 
modating acceptor  must  be  the 
principal  debtor  on  the  iill. 

{2>)  GovlcL  V.  jRoison,  8  East, 
576  ;  9  R.  R.  498  ;  Miglish  v. 
Darley,  2  B.  &  P.  62  ;  3  Esp.  49  ; 
5  R.  R.  543. 

(j)  Pearl  v.  Deacon,  24  Beav. 
186  ;  1  De  G.  &  J.  461  ;  26  L.  J., 
Ch.  761  ;  Wuljf  v.  Jay,  L.  E.,  7 
Q.  B.  756  ;  41  L.  J.  822. 

(?')  Becherraise  v.  Lewis,  L.  E. 
7  C.  P.  872  ;  41  L.  J.  161. 

(«)  Hayling  v.  Mulhall,  2  W. 
Bla.  1235.  In  the  marginal  note 
of  this  case,  the  words  "prior" 


and  "subsequent"  are  transposed. 
See  Enr/lish  v.  Darley,  2  B.  &  P. 
62  ;  3  Esp.  49  ;  5  E.  E.  543. 

(f)  AtMnson  v.  jBaijTitnn,  1 
Bing.  N.  C.  444  ;  1  Scott,  404. 

(m)  "  It  is,"  says  Lord  Eldon, 
"a  question  fit  to  be  tried  at  law, 
whether,  if  a  party  takes  out 
execution  on  a  bill  of  exchange, 
and  afterwards  waives  that  exe- 
cution; he  has  not  discharged 
those  who  were  sureties  for  the 
due  payment  of  the  bill.  The 
principle  is,  that  he  is  a  trustee 
of  his  execution  for  all  parties 
interested  in  the  bill."  Mayliew 
V.  CrieJ/ett,  2  Swanst.  190';  19 
E.  E.  57,  and  see  Smith  v.  Winter, 
4  M.  &  W.  467  ;  Lalie  v.  Brutton, 
25  L.  J.,  Ch.  842. 

But,  it  has  been  decided  that 
the  withdrawing  of  an  execution 
against  the  goods  of  an  acceptor 
will  not  discharge  the  drawer, 
against  whom  judgment  had  been 
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Part  payment  by  the  principal  or  by  the  surety  will  only     CHAPTER 
discharge  the  surety  (»)  pro  tanto.  -^-^- 


Part  pay- 
A  mere  offer  to  give  time  to  the  acceptor  not  acted  upon  ment. 
will  not  discharge  the  drawer  (ij).  Offer  to  give 

time. 

The  taking  a  cognovit  (or  as  it  now  is,  judgment  by  con-  Cognovit, 
sent)  or  warrant  of  attorney  or  judge's  order  from   the  warrant  of 
acceptor,  though  payable  by  instalments,  will  not  discharge  ^*^ee"s  order 
the  indorsers,  proA'ided  the  last  instalment  be  not  postponed 
beyond  the  period  when,  in  the   ordinary  course   of  the 
action,  judgment  and  execution  might  have  beeu  had(s). 
But  the  instrument  must  be  executed  with  the  statutory 
formalities  (a). 

The  obtaining  of  a  judgment  against  any  one  party.   Judgment, 
without    satisfaction,    is    no     discharge    of    any    other 
party  (&). 

If  the  acceptor  become  bankrupt,  the  holder  may  prove   Bankruptcy, 
and  receive  a  dividend  without  prejudice  to  his  remedies 
against  other  parties,  for  the  acceptor  is,  in  case  of  bank- 
ruptcy, discharged,  not  by  the  act  of  the  holder,  but  by  act 
of  law  (c). 


obtained,  and  that  the  rule,  that 
£;iving  indulgence  to  an  acceptor 
without  the  consent  of  the  drawer 
discharges  such  drawer,  does  not 
apply  after  judgment.  Pole  v. 
Furd,  2  Chit.  126 ;  limy  v.  Manson, 
8  M.  &  W.  668  ;  but  see  MnglUli  v. 
Darley,  2  B.  &  P.  62  ;  3  Esp.  49  ; 
5  li.  E.  !J43.  It  is  conceived  that 
when  the  obligation  of  a  surety 
is  pursued  to  judgment,  he  is,  at 
law,  no  longer  surety,  but  an 
.absolute  debtor,  yet  that  equity, 
regarding  the  substance  and  not 
the  form  of  his  obligation,  may 
■consider  him  still  a  surety,  en- 
titled to  all  the  securities  which 
the  creditor  holds,  and  perhaps 
•discharged  by  indulgence  to  the 
principal.  Itnnoan,  Fox  ^'  Co.  v. 
jV.  S.  Wales  Bank,  6  App.  Ca.  1. 
But  a  decree  in  equity  against  his 
■surety  prevents  the  subsequent 
giving  of  time  from  discharging 
the  surety.    Jenkins  v.  Robert- 


son, 23  L.  J.,  Ch.  816  ;  2  Drew. 
851. 

(^x)  Walioyn  v.  St.  Quentln,  1 
B.  &  P.  652  ;  2  Esp.  .515. 

(?/)  Hewet  V.  Goodrich,  2  C.  & 
P.  468  ;  Badnall  v.  Samnel,  3 
Price,  521. 

(z)  Jay  V.  Warren,  1  C.  &  P. 
532  ;  and  see  Lee ,  v.  Levey,  6 
Dowl.  &  K.  475  ;  4  B.  &  C.  390  ; 

1  C.  &  P.  553  ;  Hnline  v.  Coles, 

2  Sim.  12  ;  29  R.  E.  52  ;  Stevenson 
V.  Hoche,  9  B.  &  C.  707 ;  Price  v. 
Edmunds,  10  B.  &  C.  578  ;  Ken- 
nard  v.  Knott,  4  M.  &  G.  474  ; 
Whitfield  V.  Hodges.  1  M.  &  W. 

6  79. 

(a)  Watson  v.  Alcoclt,  I  Sm.  & 
G.  319  ;  4  De  Gex,  M.  &  G.  242. 

(J)  Claxton  T.  Swift,  2  Show. 
441,  494 ;  1  Lutw.  878  ;  Ord. 
XIII.  r.  4. 

(c)  -B/WOTJV.  Car/',  5Russ.  600; 

7  Bing.  508  ;  Langdale  v.  Parry, 
2  D.  &  E.  337. 
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It  is  now  decided,  both  at  law  and  in  equity,  that  whether 
a  debtor  be  released  by  bankruptcy,  liquidation,  or  involun- 
tary composition,  he  is  discharged  by  operation  of  law,  and 
his  co-debtor  or  surety  still  remains  liable  (d),  and  the  law 
was  the  same  under  the  old  insolvent  acts  (e). 

Though  the  taking  of  a  fresh  bill  from  the  acceptor  in 
lieu  of  the  dishonoured  bill  discharges  the  other  parties, 
it  -will  not  have  the  effect,  if  the  second  bill  or  second  secu- 
rity, whatever  it  be,  were  given  as  a  collateral  security  (/). 
Where  a  bill  having  been  dishonoured,  the  acceptor  trans- 
mitted a  new  bill  for  a  larger  amount  to  the  payee,  but 
had  not  any  communication  with  him  respecting  the  first, 
and  the  payee  discounted  the  second  bill  and  indorsed  the 
first  to  the  plaintiff;  it  was  held,  that  the  second  bill  was 
merely  a  collateral  security,  and  that  the  receipt  of  it  by 
the  payee  did  not  amount  to  giving  time  to  the  acceptor  of 
the  first  bill,  so  as  to  exonerate  the  drawer.  "  In  cases  of 
this  description,"  says  Abbott,  C.J.,  "  the  rule  laid  down 
is,  that  if  time  be  given  to  the  acceptor,  the  other  parties 
to  the  bill  are  discharged ;  but  in  no  case  has  it  been  said, 
that  taking  a  collateral  security  from  the  acceptor  shall 
have  that  effect.  Here  the  second  bill  was  nothing  more 
than  a  collateral  security  "  {g).  B.,  being  indebted  to  A., 
procured  Q.  to  join  with  him  in  giving  a  joint  and  several 


(S)  Megrath  v.  Gray,  L.  E.,  9 
0.  P.  216  ;  43  L.  J.  63  ;  Esc  parte 
Jacols,  L.  R.,  10  Ch.  Ap.  211  ; 
BlUs  V.  Wilmut,  L.  R.,  10  Ex.  10  ; 
Simpson  v.  Henninrj,  L.  R.,  10 
Q.  B.  406  ;  44  L.  J.  143  ;  Bank- 
ruptcy Act,  1890,s.  3  (19).  "Where 
a  joint  and  several  note  had  been 
given  by  partners,  who  subse- 
quently became  bankrupt,  it  was 
held  that  acceptance  of  a  com- 
position on  the  joint  debt  was  no 
discharge  of  the  separate  debt. 
This  rule,  however,  seems  not  to 
apply,  if  the  separate  debts  are 
discharged  in  banki-uptcy  or 
liquidation.  Ex  parte  JTam- 
mond,  L.  E.,  16  Eq.  614.  If  the 
holder  voluntarily  accepted  a 
composition,  the  indorsers  were 
discharged.  Ex  parte  Wilson,\\ 
Ves.  412  ;  8  R.  R.  194  ;  Em. parte 
Smith,  Co.  B.  L.  189  ;  Ellison  v. 
Eezell,  1  S.  N.  P.  11th  ed.  385. 

(e)  Nadin  v.  Battie,  5  East,  147; 


1  Smith,  362  ;  and  see  English  v. 
Barley,  2  B.  &  P.  62  ;  3  Esp.  49  ;  .5 
E.  E.  543.  If  a  creditor  executed 
a  deed  of  composition,  having 
indorsed  away  bills  on  the  debtor, 
the  deed  was  no  defence  to  an 
action  on  the  bills  when  they 
were  returned  to  the  creditor. 
Margetson  v.  Aitlten,  3  C.  &  P. 
338  ;  Dans.  &  LI.  157.  Where  a 
man  has  been  discharged  from 
a  debt  on  a  note  under  the  Insol- 
vent Act,  a  new  note  for  the  old 
debt  would  not  bind,  though  given 
to  procure  time  for  a  surety  on 
the  old  note.  Evans  "v.  Williams, 
1  C.  &  M.  30  ;  3  Tyr.  226. 

(/  )  Gordon  v.  Calvert,  4  Euss. 
581 ;  28  E.  E.  175  ;  Calvert  v. 
Gordon,  7  B.  &  C.  809. 

(^)  Pring  v.  Clarhson,  1  B.  &  C. 
14  ;  2  Dowl.  &  E.  78.  See  the 
observations  on  this  case.  Bayley, 
6th  ed.  347. 
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promissory  note  for  the  amount,  and   afterwards  having     CILAPTER 

become   further  indebted   and  being  pressed  by  A.  for         ■^■^- 

further  security  by  deed  reciting  the  debt,  and  that  for  a 
part  a  note  had  been  given  by  him  and  C,  and  that  A. 
having  demanded  payment  for  the  debt,  B.  had  requested 
him  to  accept  a  further  security,  assigned  to  A.  all  his 
household  goods,  &c.,  as  a  further  security,  it  was  held, 
that  this  did  not  affect  the  remedy  on  the  note  against  C.  (A). 
So,  where  one  of  the  three  partners,  after  a  dissolution  of 
partnersliip,  undertook  by  deed  made  between  the  partners 
to  pay  a  particular  partnership  d'ebt  on  two  bills  of 
exchange,  and  that  was  communicated  to  the  holder,  who 
consented  to  take  the  separate  notes  of  the  one  partner  for 
the  amount,  strictly  reserving  his  right  against  all  three, 
and  retained  possession  of  the  original  bills,  the  separate 
notes  having  proved  unproductive,  it  was  held,  that  he 
might  still  resort  to  his  remedy  against  the  other  partners, 
and  that  the  taking,  under  these  circumstances,  the  separate 
notes,  and  even  afterwards  renewing  them  several  times, 
did  not  amount  to  satisfaction  of  the  joint  debt(«). 

A  warrant  of  attorney  may  be  only  a  collateral  security  (/c).  Warrant  of 

attorney. 

Though  the  drawee  should  not  have  accepted  the  bill.  Discharge  of 
yet  it  is  conceived  that  the  holder,  by  giving  up  the  bill  to  prior  parties 
him  and  taking  from  him  a  substituted  bill  at  a  longer  ^7  si^^°S 
date,  would  discharge  the  prior  parties,  though  he  have  drawee  who 
given  due  notice  of  dishonour.     It  is  true  the  drawee  is  has  not 
not  the  principal  debtor,  nor  at  law  a  debtor  to  the  holder  accepted, 
at  all,  but  he  is  the  debtor  of  the  drawer  ;  and,  if  a  man 
be  referred  to  his  own  debtor's  debtor  for  payment,  and 
instead  of  taking  cash  elects  to  take  a  bill,  he  discharges  his 
own  debtor  (J).     If,  however,  the  holder,  being  unable  to 
obtain  cash,  ta,ke  a  bill  ft'om  the  drawee  as  a  collateral 
security,  and  keep  the  original  bill,  his  remedies  on  the 
original  bill  would  not  be  affected,  and  as  between  himself 
and  the  drawee  there  would  be  a  good  consideration  for  the 
new  bill  (m). 


(7(.)  Twopenny  v.  You)ig,3  B.& 
C.  208  ;  5  Dowl.  &  R.  259. 

(i)  Bedford  v.  Dealiln,  2  B.  & 
Al.  210  ;  2  Starl<.  178. 

(li)  Norris  v.  Aijlett,  2  Camp. 
329  ;  Bell  v.  Banlts,  3  M.  &  G. 
258. 

(0  Strong.  w.'IIaii,^  D.  &  R. 


189  ;  6  B.  &  C.  160 ;  30  R.  R. 
272  ;  Smithy.  Ferrand,l  B. &  C. 
19;  9  D.  &  R.  803;  but  see 
Itotinson  v.  Read,  9  B.  &  C. 
449  ;  4  M.  &  E.  349. 

(?»)  Vide  the  Chapter  on  Con- 
sideration, Debt  of  a  Third 
Party. 
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CHARGE OF 
1'HB  SURETY 
MAT  BE 
PREVENTED. 


HOW  IT  MAY 
BE  WAIVED. 


Thirdly,  as  to  the  means  by  which  the  discharge  of  the 
principal  may  be  prevented  from  operating  as  a  discharge  of 
the  surety. 

It  has  been  repeatedly  held,  and  is  now  well  established, 
that  a  giving  of  time  by  the  creditor  to  the  principal  debtor 
will  not  discharge  the  surety,  if  there  be  an  agreement 
between  the  creditor  and  the  principal,  that  the  surety  shall 
not  be  thereby  discharged  (re),  although  the  surety  himself 
be  no  party  to  the  stipulation,  or  even  have  no  notice  of 
it  (o).  And  the  surety's  remedy  over  against  the  principal 
is  intact,  whether  the  surety  be  or  be  not  a  party  ( p),  unless 
the  instrument  amount  to  a  release,  or  to  a  release  of  one 
of  several  joint  or  joint  and  several  debtors  (g').  This 
stipulation,  reserving  the  rights  of  the  surety,  must  in 
general  appear  on  the  face  of  the  instrument  giving  time, 
and  cannot,  if  the  indulgence  be  in  writing,  be  proved 
by  parol  (r).  But  that  is  not  always  necessary  where  the 
agreement  to  reserve  the  sureties'  rights  is  distinct  and 
collateral  (s). 

No  indulgence  to  an  acceptor  or  other  prior  party  will 
discharge  an  indorser,  if  the  indorser  previously  consent,  to 
it.  Thus,  where  the  acceptor,  having  been  arrested  by  the 
holder,  offered  him  a  warrant  of  attorney  for  the  amount  of 
the  bill  payable  by  instalments,  and,  the  holder  mentioning 
the  offer  to  the  drawer,  the  drawer  said,  "  You  may  do  as 
you  like,  for  I  have  had  no  notice  of  the  non-payment ; "  it 
was  held  that  this  amounted  to  an  assent,  and  that  the  drawer 
(who,  in  fact,  had  had  notice)  was  not  discharged  by  the 
indulgence  (t). 

Fourthly,  as  to  the  mode  in  which  the  operation  of 
indulgence  to  the  principal  on  the  liability  of  the  surety 
may  be  waived. 


(»)  Bnvlie'i  case,  6  Ves.  809  ; 
Buultbee  v.  Stubbs,  IS  Ves.  20  ;  11 
R.  K.  141  ;  JUj'jjarte  Glc a rl i miing , 
Buck.  517 ;  Mx  parte  Carstaivs, 
ibid.  560  ;  Harrison  v.  Qourtauld, 

3  B.  &  Ad.  36  ;  Mclwls  v.  jXorris, 
ibid.   41,  n. ;    Cowper  v.  Smith, 

4  M.  &  W.  519  ;  SmitJtY.  )nnter, 
ibid.  454 ;  A'oHh  v.  Waliefield, 
13  Q.  B.  258  ;  Owen  v.  Human,  4 
H.  L.  Cases,  997. 

(»)  Webb  V.  Hewitt,  3  K.  &  J. 
438. 

(7>)  Kearsley  v.  Cole,  16  M.  ct 
W.  128  ;  Webb  v.  Hewitt,  3  K.  & 
J.  438. 


((/)  Ibid.  It  is  not  miiisual  to 
insert  in  the  original  contract  of 
suretyship  a  stipulation,  that  a 
composition  with  the  principal 
shall  not  release  the  surety.  See 
Cowjier  V.  Smith,  4  M.  &  W.  519. 

()')  Ubi  supra. 

(*)  Xr  parte  Hariiey,  23  L.  J., 
Banlc.  26  ;  Wylte  v.  Rogers,  21 
L.  J.,  Ch.  611  ;  1  De  G.,  M.  &  a. 
408.  'Rat  sm  Jilx  parte  Glendin- 
nlng,  Buclc.  517,  wliere  time  is 
given  by  deed. 

(0  Clarli  V.  Derlin,  3  B.  &  P. 
363  ;  7  E.  E.  793. 
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Wherever  the  surety,  -with  knowledge  of  the  facts,  assents 
either  by  words  or  acts  to  what  has  already  been  done,  such 
subsequent  assent  will  be  a  waiver  of  his  discharge  without 
any  new  consideration  («).  Therefore,  where  time  had  been 
given,  and  the  drawer,  aware  of  the  fact,  but  ignorant  of  the 
law,  and  conceiving  himself  still  liable,  said,  "  I  know  I  am 
liable,  and  if  the  acceptor  does  not  pay  it  I  will,"  the  drawer 
was  held  to  have  waived  his  discharge  («).  But  where  a  bill 
was  renewed,  and  an  indorser  said,  "  It  was  the  best  thing 
that  could  be  done,"  it  was  held  that  this  was  no  recognitioii 
of  his  liability  (y). 

Fifthly,  as  to  discharge  of  principal  by  dealings  with  surety. 

If  the  principal  and  sureties  are  jointly  liable,  e.g.,  if  they 
are  joint  makers  of  a  note,  then  a  discharge  to  a  surety  by 
the  creditor  releasing  him,  or  making  him  executor,  or  taking 
from  him  a  composition,  and  erasing  his  name  from  the  note, 
will  be  a  discharge  of  the  co-surety,  and  also  of  the  principal 
debtor  (z) ;  but  the  discharge,  in  this  case,  does  not  proceed 
on  the  law  of  principal  and  surety. 

Lastly,  as  to  the  rights  of  sureties. 

A  drawer  who  has  been  compelled  to  pay  the  bill  may  kights  of 
recover  from  the  acceptor,  and  an  indorser  who  has  been  suuEiiEf?. 
compelled  to  pay  the  bill  or  note  may  recover  from  the 
acceptor  or  maker,  the  drawer,  or  a  prior  indorser,  the 
amount  of  the  bill  with  interest  (a).  He  may  also  avail 
himself  of  the  third  party  procedure,  and  cause  his  principal 
or  principals  to  be  made  parties  to  the  action  upon  such 
terms  as  to  costs  as  the  Court  may  decide  (&)._ 

If  one  who  is  surety  on  a  joint  and  several  note,  signed  by  Surety's  right 
the  principal,  pay  the  amount,  though  without  any  request  to  indemnity. 
or  compulsion  by  the  creditor,  he  may  recover  it  of  the 
principal  (c).    A  surety,  on  payment  of  the  debt,  was  entitled 


WHAT  CO-V- 
DUCT  OF   THE 
HOLDER 
TOWARDS 
THE  SURETY 
WILL  DIS- 
CHARGE THE 
PRINCIPAL. 


(w)  Mayhew  v.  (h-iclieU,  2 
Swanst.lSo  ;  19  R.  R.57  ;  Smith 
v.  Wintei;  4  M.  &  W.  i67. 

(x')  Stevens  v.  Lynch,  12  East, 
38  ;  2  Camp.  331  ;  Smith  v.  Win- 
tei; 4  M.  &  W.  454. 

(y)  Withall  V.  Maatennan.  2 
Camp.  179  ;  Clavlt,  v.  Berlin,  3  B. 
&  P.  363  ;  7  K.  R.  793  ;  Tindal  y. 
Brown,  1  T.  R.  167  ;  1  R.  R.  171  ; 
English  v.  Barley,  2  B.  &  P.  61  ; 

5  R.  R.  543. 

(z)  Nicholson  v.  Jlevill,  4  Ad.  & 
E.  675  ;  6  N.  &  M.  192 ;  1  Har. 

6  W.  753,  where  the   note  was 


joint  and  several. 

(ffi)  Code,  s.  57.  A  voluntary 
payment  by  drawer  or  indorser 
will  not  comply  with  the  terms 
of  the  section  :  hence  if  a  drawer 
or  indorser,  who  has  been  dis- 
charged for  want  of  due  notice 
of  dishonour,  pay,  he  will  not  be 
entitled  to  recover.  Horn  v.  Riin,- 
quettc,  L.  R.,  3  Q.  B.  D.  at  p.  519. 

(J)  Ord.  XVI.  rr.  48—54. 

(c)  Or  the  co-surety's  propor- 
tion of  the  co-surety.  Pitt  v. 
Pursord,  8  M.  &  W.  538. 
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in  equity  to  existing  securities  which  the  creditor  may 
possess  against  the  principal  debtor  (d).  And  he  had  such 
a  right  even  at  law,  on  giving  a  proper  indemnity,  and 
might  sue  in  the  creditor's  name(e).  A  contract  to 
indemnify  a  surety  entitles  the  surety  to  interest  (/). 

A  promise  by  a  stranger  to  indemnify  a  surety  is  not 
within  the  4th  section  of  the  Statute  of  Frauds,  and  therefore 
need  not  be  in  writing  {g). 

If  a  surety  pay  money  to  the  creditor  under  a  mistake 
as  to  the  fact  supposed  to  constitute  his  liability,  he  may 
recover  it  back  (A). 

A  surety  who  has  paid  for  his  principal  is  a  creditor  who 
may  be  barred  by  a  composition  deed,  though  he  have  not 
consented  to  it  («). 

Where  the  sureties  are  not,  as  between  themselves, 
principal  and  surety,  as  are  a  prior  and  subsequent  indorser 
of  a  bill  or  note,  but  merely  co-sureties,  as  are  two  or  more 
joint  or  joint  and  several  makers  of  a  note,  if  one  be  called 
on  to  pay  the  whole  debt,  the  others  shall  severally 
contribute  in  equal  proportions. 

And  though  the  same  debt  be  secured  by  different 
instruments,  executed  by  different  sureties,  and  though  one 
portion  of  the  debt  be  secured  by  one  instrument,  and  one 
by  another,  and  different  sureties  execute  each,  still  there 
is  mutual  contribution  (7c)  ;  nay,  even  though  the  surety 
seeking  contribution  did  not  at  the  time  of  the  contract 
know  that  he  had  any  co-sureties.  For  the  right  of  a 
co-surety  to  enforce  contribution  does  not  dej)end  upon 
contract,  but  upon  the  equity  of  the  case  (l). 


((J)  See  Copis  v.  MiddUioii,  1 
T.  &  R.  229  ;  17  E.  R.  226  ;  Hadj/- 
son  T.  Sliaw,  3  M.  &  K.  190  ;  God- 
dardy.  White,  2 GifE. 449  ;  Newton 
V.  Clmrltoii,  13  Hare,  651.  And 
to  what  has  i)een  realized  on  them, 
Gray  v.  Sechham,  L.  R.,  7  Chan. 
Ap.  680  ;  41  L.  J.,  Chan.  281. 

(c)  19  &  20  Vict.  c.  97,  s.  5  ; 
JBatclielor  v.  Laiurence,  9  C.  B., 
N.  S.  543.  An  indorser  com- 
pelled to  pay  is  entitled  to  secu- 
rities deposited  with  the  acceptor 
to  meet  the  bill,  whether  he  was 
aware  of  the  fact  or  not.  Duncan, 
Fuai  ^  Co.  V.  New  South  Wales 
Banh,  6  App.  Ca.  1.  And  see 
post.  Deposited  Sbcubitibs, 
Chapter  on  Bankkuptcy. 

(/)  Petre    v.    Dunoomie,    20 


L.  J.,  Q.  B.  242  ;  Ex^mrte  Dames, 
66  L.  J.,  Q.  B.  499. 

((?)  Onpjps  T.  Hartiiall.  32  L.  J. 
381,  Exch.  Chamber ;  Batson  v. 
Mnq,  4  H.  &  N.  739. 

(7t)  Mills  V.  Alderhwry  Union, 
3  Exch.  590. 

CO  Hooper  v.  Marshall,' h.  E., 
5  C.  P.  5  ;  39  L.  J.  14. 

(Jc)  Bering  v.  Earl  of  Winchel- 
sea,  2  Bos.  &  P.  270  ;  1  Cox,  318  ; 

1  B.  E.  41 ;  Mayhew  v.  CricTiett, 

2  Swanst.  184;  19  E.  E.  57; 
Whiting  v.  Bm-ke,  L.  R.,  6 
Chan.  Ap.  342. 

Q}  See  Oraythorn  v.  Swin- 
burne, 14  Ves.  169  ;  9  R.  R.  264 ; 
Reynolds  v.  Wheeler,  30  L.  J., 
C.  P.  350  ;  M'Bonald  v.  Whit- 
field, L.  R.,  8  Ch.  Ap.  733. 
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A  suret}'  has  a  right  of  action  against  his  principal  for     CHAPTER 
every  sura  that  he  pays,  and  a  right  of  action  against  his         -^^■■' 


co-surety  as  soon  as  he  has  paid  more  than  his  own  due  Action 
proportion  of  the  debt(H;)-     He  has  a  fresh  right  of  action  between  oo- 
against  the  co-surety  for  every^  sum  that  he  pays  beyond  sureties, 
that  amount. 

The  proper  legal  remedy  for  a  surety,  who  has  paid  more 
than  his  due  proportion  of  the  debt  against  his  co-surety,  was 
an  action  for  money  paid  to  the  use  of  the  co-surety  (ra). 
But  a  surety  could  not  at  law  recover  more  than  an  aliquot 
part  of  the  debt  against  his  co-surety,  although  others  of 
the  sureties  be  insolvent  (o).  To  distribute  the  loss  arising 
from  the  insolvency  of  co-sureties,  a  co-surety  must  have 
resorted  to  equity.  And  although  in  equity  the  loss  arising 
from  the  insolvency  of  sureties  must  be  equally  borne  by 
the  solvent  sureties,  yet  that  liability  may  be  restrained  by 
the  express  contract  of  the  sureties  (^).  Now  a  defendant 
claiming  contribution,  or  indemnity  over  against  any  other 
person,  may  by  leave  of  a  judge  give  notice  to  such  other 
person,  who,  if  desirous  of  disputing  the  plaintiff's  claim, 
may  appear  as  a  party  to  the  action  (q)  :  should  he  not  so 
appear,  he  will  be  deemed  to  have  admitted  the  validity  of 
the  plaintiff's  claim  or  judgment  against  the  defendant  (r). 
A  collateral  surety  may  contract  to  be  liable  only  in  the 
event  of  the  default  of  the  principal  debtor  and  the 
other  sureties  (s).  A  surety  is  not  in  general  liable  for 
interest. 

The  right  of  a  surety  to  contribution  from  his  co-surety 
is  not  prejudiced  by  the  plaintiff  possessing  a  security 
against  the  principal  debtor  which  the  defendant  does  not 
possess,  and  of  which  he  was  not  aware  (t). 

It  has  been  held,  that  a  surety  on  a  continuing  guarantee  Determina- 

has  a  right  to  determine  his  liability  for  future  advances  tionofthe 

by  notice  (ic) :  even  although  the  duration  of  the  advances  °°^^^^°^- 
be  limited  by  the  instrument  of  suretyship  (x)'. 


(wt)  Dacies  v.  Humphreys,  6 
M.  &  W.  153  ;  Cowell  v.  Edwards, 
2  B.  &  P.  268  ;  Browne  v.  Lee,  6 

B.  &  C.  689. 

(w)  Kemj)  V.  Flnden,  12  M.  & 
W.  421. 

(o)  Cowell  v.  Edwards,  2  Bos. 
&  P.  268  ;  Browne  v.  Lee,  6  B.  & 

C.  689  ;  Batard  v.  Hawes,  22  L.  J., 
Q.  B.  443. 

(^)  Swaine  v.  Ware,  1  Cha.  Rep. 
149  ;  Collins  v.  Prosser,  1  B.  &  C. 
682  ;  25  B.  R.  540, 


(^q)  Order  XVI.  rr.  48  et  seg. 

0)  Rule  49. 

(J)  Craythorn  v.  Swinburne,  14 
Vesey,  160  ;  9  R.  R.  264  ;  Hartley 
V.  O^Flaherty,  L.  &  G.  temp. 
Plunket,  217. 

(0  Done  V.  Whalley,  17  L.  J., 
Exch.  225  ;  2  Exch.  198. 

(u)  Per  Lord  Tenterden, 
Brucldebanli  v.  Moore,  2  Stark, 
on  Ev.  371. 

(i»)  Ojford  V.  Dams,  31  L.  J:, 
0.  P.  319. 
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If  a  deed,  well  and  sufficiently  made  in  its  creation,  shall 
be  afterwards  altered  by  rasure,  interlining,  addition,  drawing 
a  line  throngh  the  words,  though  they  be  still  legible,  or  by 
writing  new  letters  upon  the  old  in  any  material  place  or 
part  of  it,  either  by  the  party  that  hath  the  deed,  or  any 
other  whomsoeyer,  unless  the  alteration  be  by  him  who  is 
bound  by  the  deed  (for  he  shall  not  take  advantage  of  his 
own  wrong),  or  by  his  consent,  the  deed  has  lost  its  force, 
and  is  become  Toid  (a). 


(a)  ShepparcVs  Touchstone,  68. 
And  a  deed  is  not  it  seems  vacated 
at  common  law,  if  the  alteration, 
though  material,  were  with  the 


consent  of  all  the  parties.  Marli- 
ham  v.  Gonaston,  Cro.  Eliz.  627  ; 
Zoueh  V.  Clay,  2  Lev.  35  ;  Com. 
Dig.  Fait,  F.  1. 
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And  by  a  formal  decision,  a  deed,  bill  of  exchange,  CHAPTER 
promissory  note,  guarantee,  or  any  other  executory  written  ^^^- 
contract,  is  avoided  by  an  alteration  in  a  material  part, 
made  while  it  is  in  the  custody  of  the  plaintiffs,  although 
that  alteration  be  by  a  stranger  {b).  For  a  person  who  has 
the  custody  of  an  instrument  is  bound  to  preserve  it  in  its 
integrity.  And  as  it  would  be  avoided  by  his  fraud  in 
altering  it  himself,  so  it  shall  be  avoided  by  his  laches  in 
suffering  another  to  alter  it. 

The  rules  relating  to  alteration  or  rasure  of  deeds  apply  Of  bills  amt 
(at  least,  for  the  most  part)  to  other  written  contracts,  and  notes. 
to  bills  and  notes.  Thus,  where  a  bill  was  drawn  payable 
to  A.  B.,  and  whilst  in  his  possession  the  date  was  altered, 
and  the  bill  was  subsequently  indorsed  to  the  plaintiffs  for 
value,  it  was  held  that  they  could  not  recover  against  the 
acceptor.  "  It  seems  admitted,"  says  Ashhurst,  J., "  that  if 
tiiis  had  been  a  deed,  the  alteration  would  have  vitiated  it. 
Now,  I  cannot  see  any  reason  why  tlie  principle,  on  which  a 
deed  would  have  been  avoided,  should  not  extend  to  a  case 
of  a  bill  of  exchange.  There  is  no  magic  in  parchment  or 
wax,  and  the  principle  to  be  extracted  from  the  cases  is,  that 
any  alteration  avoids  the  contract.  If  A.  B.  had  brought  this 
action,  he  could  not  have  recovered,  because  he  must  suffer 
from  any  alteration  of  the  bill  whilst  in  his  custody  ;  the 
same  objection  must  liold  against  the  plaintiffs,  who  derive 
title  from  him "  (c).  So,  where  the  drawer,  without  the 
consent  of  the  acceptor,  added  to  the  acceptance  the  words, 
"  Payable  at  Mr.  B.'s,  Chiswell  Street,"  it  was  held  that  this 
was  a  material  alteration,  discharging  the  acceptor  (d).  And 
the  same  point  has  been  repeatedly  decided  since  the  1  &  2 
Geo.  i,  c.  78.  "  Suppose,"  says  Abbott,  C.J.,  "  a  bill  so 
altered  to  be  indorsed  to  a  person  ignorant  of  the  alteration  ; 
his  right  to  sue  his  indorser  would,  as  the  bill  appears,  be 
complete,  upon  default  made  where  the  bill  is  payable  ; 
whereas,  in  truth,  the  acceptor,  not  having  in  reality  under- 
taken to  pay  there,  would  have  committed  no  default  by 

(i)  Davidson  v.  Cooper,  11  M.  (c)  JJaster  y.Jiniet;iT.li.320: 

&  W.  778  ;  affirmed  in  error,  13  in  error,  2  H.  Bl.  140  ;  2  R.  R.  399  ; 

M.   &   W.    343  ;  JianJi  of  Tt'iu-  Hir»cUman  v.  Budd,  L.  R.,  8  Ex. 

dustaii  V.  Smith,  36  L.  J.,  C.  P.  171  ;   Vnnce  v.  Lowther,  L.  R.,  1 

241.  Ex.  Div.  126.     The  defence  was 

It  is  held  in  America  that  an  capable  of  being  raised  by  a  plea 

alteration  by  a  stranger,  though  traversing  the  acceptance  ;   but 

material,  will  not  render  the  in-  see  now  Ord.  XIX.  rr.  6  &  15. 

etrument  inoperative.      See  6th  {d)  Cowic  v.  ffaUall,  i  B.kA\. 

American  ed.. of  Byles  on  BilN,  I'.IT  :  3  Stark,  36.    Code,  s.  64  (2). 
p.  482. 

B.B.E.  22 
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such  non-payment.  I  am  of  opinion,  therefore,  that  the 
alteration  is  in  a  material  part  of  the  bill,  and  the  acceptor 
is,  in  consequence,  discharged  "  («). 

But  it  has  been  held  by  the  same  learned  judge  (/),  and 
by  the  Court  of  Exchequer,  that  a  similar  addition,  with  the 
consent  of  the  acceptor,  would  not  invalidate  the  instrument, 
either  at  common  law  or  under  the  Stamp  Act.  Where  a 
bill  was  addressed  to  A.  B.  &  Co.,  and  the  acceptance  was 
by  A.  and  B.,  and  the  address  was  afterwards  altered  to 
correspond  with  the  acceptance,  as  the  acceptors  would  be 
liable  either  way,  the  alteration  was  held  to  be  imma- 
terial {g).  An  alteration  of  a  foreign  bill,  by  adding 
either  on  the  face  of  the  bill  or  to  the  indorsements  the 
rate  of  exchange,  according  to  which  the  bill  is  to  be  paid, 
is  fatal  (Ji). 

The  addition  of  the  words  "  interest  to  be  paid  at 
six  per  cent,  per  annum,"  written  at  the  corner  of  the 
note,  and  not  in  the  body,  is  a  material  alteration  avoiding 
the  note  («'). 

But,  secondly,  even  if  the  consent  of  all  parties  have  been 
obtained  to  an  alteration  in  a  material  part,  such  alteration, 
nevertheless,  avoids  the  bill  under  the  stamp  laws ;  for  it 
is  become  a  new  and  different  instrument,  and  therefore 
requires  a  new  stamp  ;  which  stamp  cannot,  as  we  have 
seen,  then  be  affixed  (/«).  An  alteration  in  the  date,  sum  (J), 
or  time  of  payment,  the  insertion  of  words  rendering  nego- 
tiable an  instrument  which  before  was  riot  so,  altering  the 
words  "  value  received  "  into  an  expression  of  the  particular 


(ey  JI' Intosh  v.  JEfaydoii,  Ry.  & 
M.  362  :  27  R.  R.  757;  'jJeshrowev. 
Weatherby,  1  M.  &  Rob.  438  ;  6  C. 
&  P.  758  ;  Taylor  v.  Moseley,  1  M. 
&  Rob.  439,  n. ;  Semple  v.' Cole,  8 
L.  J.,  Exch.  155.  These  decisions 
were  confiianed  by  the  Court  of 
Queen's  Bench  in  Burchfield  v. 
Mom-e,  23  L.  J.,  Q.  B.  261  ;  3  B. 
&  B.  688  ;  Gardner  v.  Walsh,  5 
E.  &  B.  83. 

(/)  Steeens  v.  Lloyd,  M.  &  M. 
292  ;  and  see  Jacobs  v.  HaH, 
«  M.  &  S.  142  ;  18  R.  R.  335  ; 
Walter  v.  Ouhley,  2  C.  &  M.  151  ; 
but  in  Walter  v.  Cubley  the  atten- 
tion of  the  Court  was  not  drawn 
to  Oibb  V.  Mather,  8  Ring.  221 ;  1 
Moore  &  S.  387  ;  2  C.  A  J.  254  ; 
34  R.  R.  688.  Would  not  the 
alteration  have  been  material  in 


an  action  against  the  diuwer? 
Stevens  v.  Lloyd,  M.  &  M.  292  ; 
and  if  so,  was  not  the  legal  effect 
of  the  instrument  altered  ? 

(^)  Farquhar  v.  Soutliey,  M.  & 
M.  17  ;  2  C.  &  P.  497  ;  31  R.  R. 
689  ;  Samelin  v.  JSrucJi,  15  L.  J., 
Q.  B.  343  ;  9  Q.  B.  306. 

(A)  Hirselijield  v.  Smith,  35 
L.  J.,  C.  P.  177  ;  L.  R.,  1  C.  P. 
340,  though  the  additions  were 
in  red  ink. 

(t)  Warrington  v.  Early,  23 
L.  J.,  Q.  B.  47. 

(Ji)  Wilson  y.  Justice,  Bayley, 
6th  ed.  118  ;  Boimnan  v.  Nicliol, 
5  T.  R.  537  ;  1  Esp.  81.  Stamp 
Act,  1891,  s.  37  (2)  ;  ante,  p.  124. 

(V)  Samelin  v.  Bruch,  15  L.  J., 
Q.  B.  343  ;  9  Q.  B.  306. 
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consideration  which  passed,  are  respectively  material  altera- 
tions, avoiding  the  bill  under  the  Stamp  Acts  (»»).      But 

the  addition  of  another  name  to  a  joint  and  several  note  on 
a  different  part  of  the  face  of  the  note,  with  the  assent  of 
all  parties,  has  been  held,  id  res  magis  valeat,  to  operate  as 
an  indorsement  («). 

There  are,  however,  two  cases  in  which   an  alteration.   Where  an 
though  in  a  material  part,  will  not  vacate  the  instrument  ;   alteration  will 
first,  where  such  an  alteration  is  made  before  the  bill  is  ""^'''t'^t^- 
issued,  or  become  an  available  instrument ;  and,  secondly, 
where  the  bill  is  altered  to  correct  a  mistake,  or  supply  an 
omission,  and  in  furtherance  of  the  original  intention  of  the 
parties  (o). 


Thus,  where  the  drawer  of  a  bill,  payable  to  his  own 
order,  sent  it  to  the  di-awee  for  acceptance,  and  the  drawee 
requested  that  a  longer  time  might  be  allowed  for  payment, 
and  an  alteration  to  that  effect  was  accordingly  made  with 
the  consent  of  the  drawer,  and  the  bill  was  afterwards 
accepted ;  it  was  held  that,  the  alteration  being  made  before 
the  bill  was  an  available  instj-ument  against  any  party,  a 
new  stamp  was  unnecessary  ( p).  Upon  the  same  principle, 
where  three  persons  joined,  as  drawer,  acceptor,  and 
indorser,  in  the  fabrication  of  an  accommodation  bill,  and 
the  date  was  altered  before  it  came  into  the  hands  of  a 
holder  for  value  ;  it  was  held  that,  as  the  accommodation 
parties  could  not  sue  upon  it  inter  se,  it  was  not,  till  it  came 
into  the  hands  of  a  holder  for  value,  an  available  instrument, 
and  thei'efore  t!)at  an  alteration  before  that  time  did  not 
vitiate  it.  "  The  question,"  says  Abbott,  O.J.,  "  is,  whether 
this  alteration  made  it  a  new  bill  ?  Now,  undoubtedly, 
when  an  accommodation  bill  has  the  different  parties  written 
nijon  it,  it  is,  in  some  sense  of  the  word,  a  bill  of  exchange  ; 
but  it  is  utterly  unavailable  as  a  security  for  money,  until 
it  is  issued  to  some  real  holder  for  a  valuable  consideration. 
It  first  became  a  bill  of  exchange  when  it  was  issued  to  the 
indorsee    for    a  valualjle  consideration."     "Here,"   adds 


(»0  Bathe  V.  Taylor,  15  East, 
412  ;  }Valtoii  v.  Hastings,  4  Camp. 
223  ;  1  Stark,  215  ;  Outliwaite  v. 
Liiidley,  -t  Camp.  179;  16  R.  R. 
771  :  Kiiill  V.  Williams,  10  East, 
■131  ;  10  R.  E.  319.  The  words 
'•  not  negotiable  "  may  be  added 
at  any  time  to  a  crossed  cheque, 
see  p.  30. 

(»)  Ej!  parte  Yates,  27  L.  J., 
Bank.   9 ;   2    Do  G.    &   J.    191  ; 


Before  the 
bill  is  i-isued. 


Gardner  v.  Walsh,  5  E.  &  B.  83  ; 
Code,  s.  m. 

(li)  Cattua  V.  Simpson,  8  Ad.  * 
E.  136  ;  overruled  by  Gardner  v. 
WaUh,  5  E.  &  B.  83  ;  but  see 
Kk  paiie  Yates,  supra,  and  Dodge 
V.  Pnngle,  29  L.  J.,  Exch.  11.5  ; 
Aldons  V.  Cornwall,  L.  R.,  3  Q.  B. 
573  ;  37  L.T.201  ;  9B.  &  S.  607. 

(_li)  Kennerley-v.Nash,  1  Stark. 
452. 

22—2 
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Best,  J.,  "  at  the  time  when  the  alteration  was  made,  the 
bill  was  a  perfect  bill  in  form,  but  it  did  not  constitute  a 
valid  contract  between  the  parties.  A  bond  is  a  perfect 
instrument  before  delivery ;  but  still  an  alteration  made 
before  delivery  will  not  vitiate  it  "(<?).  Bat  if  either 
payee  or  indorsee  have  given  value  for  it,  so  that  the  drawer 
is  liable,  an  alteration,  thoujrh  before  acceptance,  vacates 
the  bill.  "  In  such  a  case,"  says  Lord  EUenborough,  "  it 
does  not  remain  in  fieri  till  acceptance.  As  to  the  drawer, 
it  was  befoi-e  then  a  perfect  instrument  (r).  When  the  date 
was  altered,  a  ncAv  bill  was  drawn,  and  that  could  not  be 
done  without  a  new  stamp  "  (s).  So,  if  a  promissory  note 
be  signed  by  A.,  and  subsequently  by  B.  as  surety  tor  A., 
whilst  the  note  is  in  the  hands  of  the  payee,  it  will  be  void, 
unless  the  signature  of  B.  is  in  pursuance  of  a  previous 
agreement  at  the  time  of  making  the  note  {t).  And  an 
"altered  bill,  if  the  alteration  be  apparent,  will  be  void  in 
the  hands  of  an  innocent  indorsee,  as  well  as  in  the  hands  of 
parties  cognizant  of  the  alteration  (m). 

If,  again,  the  alteration  were  merely  to  correct  a  mistake, 
or  to  make  a  bill  what  it  was  originally  intended  to  be,  it 
will  not  avoid  it  under  the  Stamp  Act.  Thus,  where  the 
drawer  intended  to  make  the  bill  negotiable,  and  indorsed 
it  over,  but  had  omitted  the  words  "or  order''''  their  subse- 
quent insertion  in  pursuance  of  the  original  intention  was 
held  not  to  vacate  the  bill  (»■)•  So,  where  a  bill  having 
been  dated,  by  mistake,  1822,  instead  of  1823,  the  agent  of 
the  drawer  and  acceptor,  to  whom  it  had  been  given  to 
be  delivered  to  the  indorsee,  without  their  knowledge  or 
consent  corrected  the  mistake  ;  it  was  held,  that  such 
alteration  did  not  vacate  the  bill  («/).  So,  again,  a  man, 
who  has  agreed  beforehand  to  be  a  surety,  may,  after  the 


{g)  Downes  v.  Sichardson,  5  B. 
&  AM.  674 ;  1  D.  &  K.  332  ;  24  R.  R. 
.522  ;  Tarleton  v.  Shim/ler,  7  C.  B. 
812.  An  alteration  of  the  date 
before  issue  without  the  consent 
of  the  acceptor  avoids  the  accept- 
ance ;  Eru/el  v.  Stourton,  5  Times, 
L.  R.  444.  As  to  the  alteration  of 
fi  deed  after  execution  by  one 
party,  see  Jones  v.  Jones,  1  C.  i:  M. 
721  ;  before  complete  delivery, 
Sjiiccr  V.  Suri/ess,  1  C,  M.  &  R. 
120;  4Tyr.  598. 

0')  Walton  V.  IlasHiiffs,  4 
Camp.  223';  I.Stark.  215. 

(■')   Outhtoaite    y.    Lvntley,   4 


Camp.  179;  IC  R.  R.  771. 

(f)  Clerh  V.  Blaohstoch,  Holt, 
N.  P.  C.  474  ;  17  R.  R.  667.  See 
Ej-yaHe  White,  2  Deac.  &  Chitt. 
334. 

(?()  Oiitlnoaitft  V.  Luntley,  4 
Camp.  179  ;  16  R.  R.  771  ;  Code, 
s.  64,  prov. 

(«)  Kershaw  v.  Cox,  3  Esp.  246; 

10  East,  437  ;  Jacobs  v.  Hart,  2 
Stark.  45  ;  6  M.  &  Sel.  142  ;  18 
E.  E.  335  ;  Syron  v.  Thompson, 

11  Ad.  k  Ell.  31  ;  3P.  &D.  71. 
(y)  Briitt  V.  Picard,  R.  &  M. 

37  ;  27  R.  R.  727. 
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advance  to  another  maker,  sign  the  note  {z).    A 
holder  of  a  bill  of  exchange  accepted  payaJale  to 


lotid  fide 
or 
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order,  may  insert  his  own  name  as  payee,  and  indorse  it, 
and  the  bill  may  be  declared  on  as  payable  to  the  party  who 
has  inserted  his  name.  "  One,"  says  Best,  C.  J.,  "  who 
accepts  a  bill  in  this  form,  undertakes  to  be  answerable  for 
it  in  the  shape  of  a  bill.  That  being  so,  he  undertakes  to 
be  answerable  for  it  in  the  form  which  a  lo'na  fide  holder 
has  a  right  to  give  it,  and  the  description  in  the  declaration 
is  made  out  against  him.  No  new  stamp  is  necessary  ;  the 
first  stamp  gives  authority  for  the  insertion  "  {a).  Whether 
the  intent  of  the  alteration  were  to  vary  the  original  con- 
tract, or  merely  to  correct  a  mistake,  is  a  question  of  fact 
for  the  jury(&). 

The  code  by  sect.  64  regulates  the  effect  of  alteration  in  Provisions  of 
a  material  part  of  a  bill  or  note  in  avoiding  the  instru-  the  code. 
ment(e).     Where   a   bill   or  note  or  an  acceptance  (<?)  is 
materially  altered  without  the  consent  of  all  parties  liable 
thereon,  it  is  avoided  :  except  as  against  a  party  who  has  * 
himself  made,  authorized,  or  assented  to  the  alteration,  and 
subsequent  indorsers. 

And  the  following  alterations  are  declared  to  be  mate-  What  altera- 
l-jal  : —  tions  are 

an  alteration  in  the  date  (p)  ;  material, 

in  the  sum  payable  ; 
in  the  time  of  payment ; 
ill  the  place  of  payment  ; 
and  the   insertion   of    a   place   of  payment  without   the 
acceptor's    assent    wlwre    the    bill    has    been    accepted 
generally. 


(r)  Dodge  v.  Prlnqle,  29  L.  J., 
Exch.  115. 

(a)  Attwond  v.  Grilfin,  K.  &  JI. 
425  ;  2  C.  &  P.  368  ;  Code,  s.  20. 

(S)  Ibid. 

(«)  By  sect.  97  the  existing 
Stamp  Act  (5-1:  &  55  Vict.  c.  39) 
is  not  interfered  with  ;  this  may 
be  material  in  showing  up  to 
what  time  an  alteration  may  be 
made  without  the  necessity  for 
a  new  stamp,  which  cannot  in 
general  be  aflBxed,  and  also  to 
prevent  frauds  on  the  revenue, 
such  as  an  attempted  increase  of 
the  amount  of  the  bill  or  note  to 
a  larger  sum  than  that  warranted 
by  the  stamp  under  cover  of  an 


assent  of  parties.  8cct.  89  ex- 
tends the  provisions  as  to  bills 
to  promissory  notes.  The  code 
therefore  only  authorizes  such 
alterations  in  a  bill  or  note  as 
do  not  avoid  it  under  the  Stamp 
Act. 

{(T)  Anacceptance  may  be  given 
before  the  bill  is  signed  by  the 
drawer  or  while  it  is  otherwise 
incomplete.     Code,  ss.  18  and  20. 

(«)  An  alteration  in  the  date 
avoids  a  Bank  of  England  note. 
Leeds  and  CmmtyBanh  v.  Wallier, 
L.  R.,  11  Q.  B.  D.  84.  So,  too, 
it  has  been  held  of  an  alteration 
in  the  number,  Suffell  v.  Banlt  of 
Eiifilnnd,  .3  Q.  B.  B.  555  ;  51  L.  J. 
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Provided  that  where  a  bill  or  note  has  been  materially 
altered  but  the  alteration  is  not  apparent,  a  holder  in  due 
course  is  not  prejudiced,  but  may  enforce  payment  accord- 
ing to  the  original  tenour  of  the  instrument  (/). 

13ut  if  the  alteration  be  apparent,  a  iona  fide  transferee 
for  value  is  in  no  better  position  as  to  his  remedy  on  the  bill 
or  note  than  his  transferor  {g). 


When  the 
alteration  o£ 
the  instru- 
ment ex- 
tinguishes 
the  debt. 


An  alteration  by  the  drawer  and  payee  of  the  bill,  or  the 
payee  of  a  note,  though  it  avoids  the  instrument,  does  not 
extinguish  the  debt  (A) ;  but  an  alteration  by  an  indorsee 
not  only  avoids  the  security  as  against  all  parties,  but 
also  extinguishes  the  debt  due  to  the  indorsee  from  the 
indorser(*).  For  it  would  be  unjust  that  the  indorsee 
should  compel  the  indorser  to  pay  his  debt,  when  the 
indorsee  has  destroyed  the  instrument  on  which  alone,  in 
some  cases,  and  on  which  preferably  in  all  cases,  the 
indorser  should  sue.  To  mate  the  indorser  liable  on 
the  consideration,  and  give  him  a  cross  action  against 
the  indorsee  for  the  alteration,  would  be  to  oblige  him 
to  rely  on  the  indorsee  instead  of  the  antecedent 
jiarties,  and  to  prove  a  fact  of  which  he  might  have 
no  evidence  ;  it  would  besides  introduce  a  needless  circuity 
of  action. 


Eenewal  o£ 
altered  bill. 


If  a  bill  be  altered  so  that  a  man  otherwise  liable 
on  it  is  discharged,  he  is  not  liable  on  a  bill  given 
in  renewal  of  the  altered   bill,   unless  he  were   actually 


401.  But  the  code  does  not  make 
the  number  a  material  part  of  a 
bank  note.  The  crossing  of  a 
cheque  is  also  made  a  material 
part  of  it,  sect.  78,  and  therefore 
presumably  falls  within  the 
general  part  of  sect.  64,  though 
not  specified  in  sub-s.  (2). 

(/)  Code,  s.  64  (1),  prov.  Schol- 
field  V.  Londesboro,  [1896]  Ap. 
Ca.  514  ;  65  L.  J.  593.  In  Leeds 
Bank  Co.  v.  Walliei;  11  Q.  B.  D. 
84,  where  an  alteration  in  the 
date  of  a  Bank  of  England  note, 
though  apparent  to  a  practised 
eye,  was  not  so  to  an  ordinary 
observer  ;  it  was  held  that  sect.  64 
did  not  apply  as  the  alteration 
was  "apparent,"  that  sect.  89  did 
not  apply  it  to  Bank  of  England 
notes  even  if  retrospective,  and 


that  the  transferor  by  delivery 
of  a  worthless  note  was  liable  on 
his  implied  warranty  of  genuine- 
ness, Jones  V.  Hyde,  5  Taunt.  488  : 
15  E.  R.  561  ;  Code,  s.  58  (3),  in 
an  action  for  money  had  and 
received. 

(,?)  Burolifield  v.  Moore,  23 
L.  J.,  Q.  B.  261  ;  3  E.  &  B.  683  ; 
Code,  s.  29  (1). 

(A)  Sutton  V.  Toomer,  7  B.  &  C. 
416  ;  1  M.  &  R.  125  ;  AtJi/hmn 
V.  Hawdon,  2  Ad.  &  E.  628  ;  4 
N.  &  M.  409  ;  1  H.  &  W.  77 ; 
see  Sloman  v.  Cox,  1  C,  M.  &  R. 
471  ;  5  Tyr.  174.  Unless  the  bill 
or  note  were  taken  in  satisfaction 
of  the  debt.  McJDoiaiU  v.  Boyd, 
17  L.  J.,  Q.  B.  295. 

(i)  Alderson  v.  Laiigdule,%  B. 
&  Ad.  660  ;  37  R.  R.  513. 
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It  is  conceived,  notwithstanding  certain  decisions,  that  Whenaltera- 
the  alteration  of  a  bill  or  note  need  not,  when  the  plaintiff  *i°°  °eed  not 
declared  on  the  instrument  in  its  altered  state,  have  been  ^^^^^ 
specially  pleaded.     When  altered,  it  is  no  longer  the  same 
instrument  that  the  defendant  signed,  and  moreover,  there 
is  no  stamp  applicable  to  the  altered  instrument,  so  that  it 
cannot  be  looked  at  by  the  jury  to  prove  the  new  contract. 
Therefore  the  defendant  might,  under  the  plea  that  he  did 
not  make,  accept,  or  indorse  the  instrument  set  forth  in  the 
declaration,  show  the  alteration,  and  thereby  prove  that  he 
executed  another  instrument,  and  not  that  in  question  {I), 
or  if  there  be  no  fresh  stamp,  that  there  is  no  instrument 
which  the  jury  can  look  at. 

But  where  the  declaration  was  on  the  instrument,  in  its   When  it  must 
original  condition,  the  alteration  must  have  been  specially  have  been 
pleaded  (>«),  as  apparently  it  must  be  now.  pleaded. 

The  plea,  where  it  merely  relied  on  the  absence  of  a   Requisites  of 
proper  stamp  on  the  altered  instrument,  must  have  shown  plea, 
that  the  bill  or  note  could  not   be  made  good  by  being, 
stamped  before  the  trial  («). 

Where  an  alteration  appears  on  the  face  of  a  bill  or  note,   bubthek  op 
it  lies  on  the  plaintiff  to  show  that  it  was  made  under  such,  pkoop. 
circumstances  as  not  to  vitiate  the  instrument  (o).    And  this 

(7i!)  Means  of  knowledge  are  not  the  cases,     ^ee  Parry  y.  K'whol- 

equivalent  to  actual  knowledge.  smi,  13  M.  &  W.  778.     But  the 

Bell  V.  Gardiner,  11  L.  J.,  C.  P.  most  recent  decision  is  in  accord- 

195  :  4  M.  &  G.  11.  ance  with  the  view  of  the  law 

(t)  Coelt  V.   Coxwell,  2  C,  M.  taken  in  the  text.    IlirsrUmint  v. 

&  R.  291  ;  i  Dowl.  187  ;  1  Gale,  Budd,    L.    R.,  8    Ex.   171.     See 

177  ;  Calvert  v.  Baiter,  4  M.  &  now  Ord.  XIX.  rr.  5  and  15. 

W.  417  :  7  Dowl.  17  ;  Langton  v.  («)  Bradley  v.  Bai-dsley,!^  L. 

Lazarv.s,  5  M.  &  W.  629  ;  AmgM  J..   Exch.  115 ;  3  D.  &  L.  476  ; 

V.  Clements,  8  Ad.  &  E.  215  ;  Field  14  M.  4:  W.  873. 

V.  Woods,  7Ad.  &  E.  114  ;  Crvtty  (c)  Johnson  v.  Bulte  of  llarl- 

v.  Hodqes,  4  M.  &  G.  563,  and  hm-ongli,  2  Stark.  313  ;  Henman 

Clifford  V.  Parker,  2  M.  &  G.909.  v.  Bicliinson,  5  Ring.  183  ;  2  M. 

But  see  now  Ord.  XIX.  r.  15.  &  P.  281  ;  30  R.  R.  565  ;  Knight 

(m)  Hemming -v.  Trenery,^  ACl.  v.  Clements,  3  N.  &  P.  375;    8 

&   E.  926  ;   1    Per.  &  DaV.  661  ;  Ad.  i;  E.  215  ;  Bishop  v.  C/tavi- 

Bridgmanv.  SJieehan,  cov.Pai-ke,  ire,  1   M.  &  M.  116  ;  3  C.  &  P. 

B.,   at    Nisi  Prius,  T.  T.    1842  ;  55  ;  33  R.  R.  646.     In  Sihley  v. 

Mason  v.  Bradley,  12  L.  J.,  Exch.  Fisher,  7  Ad.  &  B.  444  ;  2  N.  & 

425;    11  M.    &   W.    590.     This  P.  420,  the  mating  of  the  bill,  as 

distinction  does    not   appear  to  described  in  the  declaration ,  was 

have  been  recognized  in  some  of  admitted  on  the  record.    See  Furl 
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Existing 
statutes. 


rule  is  most  reasonable ;  for,  if  it  lay  on  the  defendant,  on 
an  acceptor  for  example,  sued  by  an  indorsee,  to  show  that 
the  alteration  was  improperly  made,  it  might  be  a  great 
hardship,  for  he  may  have  no  means  of  proving  that  the 
bill  went  unaltered  from  his  hands,  or  of  showing  the  cir- 
cumstances of  a  subsequent  alteration.  But  the  burthen  of 
explaining  an  alteration  imposes  no  hardship  on  the  plain- 
tiff, for  if  the  bill  was  altered  while  in  his  hands,  he  may, 
and  ought  to  account  for  it ;  if  before,  then  he  took  it 
with  a  mark  of  suspicion  on  its  face,  which  ought  to 
have  induced  him  either  to  refuse  it,  or  to  require 
evidence  of  the  circumstances  under  which  the  alteration 
was  made  (;;). 

Forgery  is  the  counterfeit  making  or  altering  of  any 
writing  with  intent  to  defraud  (§').  It  is  a  misdemeanor 
at  common  law,  and  a  conviction  formerly  rendered  a  man 
incompetent  as  a  witness  (r). 

The  present-statute  is  the  24  &  25  Vict.  c.  98.  Sections  8, 
12,  and  22  make  forging,  altering,  or  uttering  any  exchequer 
bill,  bank  note,  bill  of  exchange,  or  promissory  note,  or 
indorsement  thereof,  a  ielony.  Fraudulently  obliterating, 
altering,  or  uttering  the  crossing  of  a  cheque  is  a 
felony  (s). 

Fraudulently  signing  a  bill  or  note  for  any  other  person 
by  procuration  or  otherwise,  or  uttering  the  same,  is  a 
felony  {I). 


of  Falmouth  v.  BobeHu,  9  M.  &  W. 
471  ;  Bisbrowe  v.  Weatlwrley ,  0 
C.  &  P.  758  ;  Scviple  v.  Cole,  8 
L.  J.,  Exch.  155  ;  3  Jurist,  268. 
And  whetlier  the  alteration  were 
before  or  after  the  completion  of 
the  bill,  has  been  left  as  a  ques- 
tion of  fact  for  the  jury.  Taylor 
V.  Moselcy,  6  C.  &  P.  273  ;  and 
neeLeylmeffy.  Asliford,12  Moore, 
281.  Subsequent  consent  cannot 
ratify  an  alteration,  Sutton  v. 
Blaltey,  [1897]  13  T.  L.  R.  4«. 

It  is  said  that  the  presumption 
against  the  legality  of  an  altera- 
tion is  confined  to  the  cases  of  a 
bill  of  exchange  or  promissory 
note  and  a  will.  See  Doe  v. 
C'ntmnore,  16  Q.  B.  Ho,  and  Dou 
V.  Palmer,  16  Q.  B.  747,  and  the 
note  to  Master  v.  Miller,  1  Smith's 
L.  C.  10th  ed.  747. 

(^p)   The    Supreme     Court  of 


Pennsylvania,  in  Simpson  v. 
Stachhouse,  9  Barr.  186,  held  that 
the  onus  of  showing  that  an 
alteration  in  a  material  part  of  a 
negotiable  instrument  was  law- 
fully made  is  on  the  holder  ;  and 
that  wherethe  place  of  payment 
is  in  a  different  handwriting  from 
the  body  of  the  instrument,  there 
is  a  presumption  of  alteration. 
See  tlie  6th  American  ed.  of  Byles 
on  Bills,  p.  493. 

(//)  4  Bla.  Com.  248  ;  R.  v. 
White,  1  Den.  C.  C.  208. 

(r)  Com.  Dig.  Testm.  A.  5  ;  U. 
V.  Davis,  5  Mod.  74.  He  is  now 
capacitated  by  6  &  7  Vict.  c.  85. 

(s)  Sects.  22  and  25.  Code,  s.  78, 
makes  the  crossing  of  a  cheque 
a  material  part. 

(f)  Sect.  24.  See  as  to  the  pre- 
vious law  R.  V.  White,  2  C.  & 
K.  404. 
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Inducing  a  person  by  violence  or  tlireats  to  execute  a 
bill  or  note  or  other  valuable  security,  is  a  felony  («)• 

Fraudulently  to  obtain  by  false  pretences  a  signature  to  a 
bill  or  note,  or  the  destruction  of  the  instrument,  in  whole 
or  in  part,  is  now  a  misdemeanor  (a). 

Forging  or  uttering  such  a  bill  or  note  as  the  Legislature 
had  declared  void  was  not  within  the  statutes,  as,  for 
example,  a  bill  or  note  for  less  than  20s.,  or  a  bill  or  note 
for  less  than  5/.,  which  did  not  comply  with  the  requisites 
of  17  Geo.  3,  c.  30  (//),  in  the  former  state  of  the  law. 

Where  there  is  no  payee,  or  uo  maker's  name,  it  has  been  Of  invalid 
held  that  the  offence  is  not  within  the  act  (z).  and  informal 

A  mere  informality,  as  the  omission  of  the  word  pounds 
in  the  body,  where  the  letter  £  precedes  the  figures  50  in 
the  margiu  (a),  does  not  prevent  the  crime  amounting  to 
forgery. 

In  order  to  constitute  forgery,  it  is  not  necessary  that  the 
instrument  should  be  duly  stamped,  or  stamped  at  all  (b). 

The  most  common  species  of  forgery  is,  fraudulently 
writing  the  name  (c)  of  an  existing  person,  liut  a  fraudu- 
lent misapplication  of  the  genuine  signature  of  another  man 
is  as  much  forgery  as  counterfeiting  his  signature.  Thus, 
where  the  prisoner,  having  in  his  possession  the  genuine 
signature  of  one  Thomas  Gibson,  wrote  oyer  it  a  inomissory 


bills. 


Forgery  by 
misapplica- 
tion of  a 
genuine 
sig-natuve. 


(tt)  2i  &  25  Vict.  c.  98,  s.  48. 
See  Bex  v.  Phipoe,  2  Leach,  673  ; 
Rex  v.  Mdwards,  6  C.  &  P.  521. 

(a?)  24  &  25  Vict.  c.  96,  s.  90. 
See  Reg.  v.  Danijei;  1  D.  &  B. 
C.  C.  307. 

Of)  Rex  V.  Mofatt,  1  Leach, 
481  ;  2  East,  P.  C.  954. 

(z)  Rej-  v.  Richards,  R.  &  K., 
C.  C.  193  ;  Rex  v.  Randall,  E.  i: 
R.,  C.  C.  195  ;  and  see  as  to  other 
fatal  defects,  Re.r  v.  Jones,  Doug. 
287;  Rex  v.  Patemun,  R.  &  R.  455  ; 
1  R.  R.  621,  where  there  was  no 
maker's  name  ;  Rex  v.  Burlie, 
R.  &  R.  496  ;  Rex  v.  Wilcox, 
Bayley,  6th  ed.  11.  To  constitute 
the  forgery  of  a  bill  of  exchange 
within  1  Will.  i.  c.  C6,  s.  4,  the 
instrument  must  have  been  com- 
plete. Reg.  V.  Turpiii,  2  C.  &  K. 
S20.  Forging  an  acceptance  to  an 
instrament  in  the  form  of  a  bill, 


but  without  the  drawer's  name, 
is  not  within  the  statute.  Reg.  v. 
Bnttencich,  2  Moo.  &  R.  196  ;  R. 
V.  Harper.  L.  R.,  7  Q.  B.  D.  78. 

(«)  Rex  V.  Post,  It.  &  E.  101, 
and  Bayley,  11  ;  and  see  Collin- 
soris  case,  2  Leach,  1048. 

(S)  'league's  eaxe,  2  East.  P.  C. 
979  ;  R.  &  E.  33  ;  Rex  v.  liawlm- 
ivood,  1  Leach,  257  :  2  East,  P.  C. 
955  :  Rex  v.  Lee,  1  Leach,  258,  n.; 
Merton's  case,  2  East,  P.  C.  955  ; 
and  see  Stamp  Act,  1891,  s.  14(4). 

(c)  Mating  a  mark,  and  suflEer- 
ing  the  assumed  name  to  be 
written  against  it,  is  forgery. 
Rex  V.  Dunn,  1  Leach.  57 ;  2 
East,  P.  C.  962.  Putting  the 
address  of  an  exnsthig  person  to  a 
name,  being  the  name  of  another 
person,  is  forgery.  Reg.  v.  Rlen- 
Unsop,  1  Den.  C.  C.  276. 
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note  for  6,40W;,  lie  was  iudicted  and  convicted  of  havingr 
forged  the  note  {d).  And  where  the  same  prisoner,  having- 
tlie  genuine  signature  of  Samuel  Edwards,  wrote  on  the 
other  side  of  the  paper  a  promissory  note,  payable  to  Samuel 
Edwards,  and  so  tui-ned  the  genuine  signature  into  an 
indorsement,  he  was  convicted  of  forging  the  indorsement  (e). 
So  if  a  clerk  be  intrusted  to  fill  up  a  blank  cheque  signed 
by  his  master  with  a  particular  sum,  and  he  fraudulently 
inserts  a  larger  sum,  it  is  a  forgery  of  the  cheque  (/). 


Misapplica- 
tion of  his 


There  may  be  an  innocent  misapplication  of  his  own 
genuine  signature  by  the  party  himself.  Thus,  where  a 
bv'the^Dartv'^  man  was  induced  to  sign  his  name  to  a  bill  by  a  fraudulent 
misrepresentation  of  the  nature  of  the  instrument,  it  was 
held  that,  if  not  guilty  of  negligence,  he  was  not  liable 
even  to  an  innocent  holder,  any  more  than  if  he  had  been 
blind  or  illiterate,  and  the  instrument  had  been  falsely  and 
fraudulently  read  over  to  him  {g). 


by  the  party 
signing. 


By  signature 
of  fictitious 


To  sign  the  name  of  a  fictitious  or  non-existing  person  is 
forgery  (/*).  Where  the  prisoner  was  convicted  of  forging 
an  order  for  payment  of  money,  and  it  appeared  that  he 
had  bought  goods  from  the  prosecutor,  and  paid  for  them 
with  a  draft  signed  in  the  fictitious  name  of  H.  Turner, 
althoush  the  prosecutor  had  sworn  that  he  gave  credit  to 
the  prisoner  and  not  to  the  draft,  it  was  held  that  the 
prisoner  was  rightly  convicted.  The  Judges  said  that  it 
was  a  false  instrument,  not  drawn  by  any  such  person  as 
it  purported  to  be,  and  that  the  usinj^  a  fictitious  name  was 
only  for  the  purpose  of  deceiving  («).  But  the  signing  a 
fictitious  name  will  not  amount  to  forgery,  if  it  were  used 
on  other  occasions  as  well  as  for  that  very  fraud,  or  system 
of  fraud,  of  which  the  forgery  forms  a  part(7i:).  Where 
proof  is  given  of  the  prisoner's  real  name,  and  no  proof  of 
any  change  of  name  until  the  time  of  the  fraud  committed. 


(fO  Ee.v  V.  Ilales.n  St. Tr.  161. 

(e)  Ibid.  209,  229. 

(/)  lieg.  V.  Wilsoii,  17  L.  J., 
M.  C.  82  ;  1  Den.  C.  C.  284  ;  H^-r 
V.  Hart,  1  Moo.  C.  C.  486  :  7  C. 
iSc  P.  652.  But  a  holder  in  due 
course  may  recover  under  Code, 
s.  20. 

(g)  Fost/'r  v.  Machinnoii,  L.  K., 
4  C.  P.  704  ;  Lewis  v.  Clay,  67 
L.  J.,  Q.  B.  224  ;  77  L.  T.,  N.  S. 
65.'! ;  and  English  and  American 
cases  ihere  cited. 


(7()  Ite.r  V.  Francis,  Bay  ley, 
6th  ed.  .572  ;  Euss.  &  Ry.  209  ; 
iiocltetts  case,  1  Leach,  94  ;  East, 
P.  C.  940 ;  Taffs  case,  1  Leach, 
172  ;  East,  P.  C.  959  ;  or  in  the 
prisoner's  own  name  to  represent 
a  fictitious  firm  :  Beg.  v.  Rogen, 
8  C.  &  P.  629. 

(v)  Slieppard's  case,  1  Leach, 
226  ;  2  East,  P.  C.  967  ;  Whiley's 
case,  E.  &  E.  90. 

(/O  JReiP  V.  Bonticn,  E.  &  K. 
260. 
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it  lies  on  the  prisoner  to  show  that  he  has  before  assumed     CHAi'TER 
the  false  name  on  other  occasions,  and  for  othei-  purposes    _  XXL^^ 
unconnected  with  forgery  (l). 

It  is  a  forgery,  also,  to  sign  a  man's  own  name  with  By  signing  a 
intention  that  the  signature  should  pass  for  the  signature  of  man's  own 
another  person  of  the  same  name  (to).  And  where  a  person,  "^™'=- 
whose  name  was  Thomas  Brown,  was  indicted  for  forging 
a  promissory  note  signed  Thomas  Brown,  and  it  appeared 
that  he  had  uttered  the  note  as  a  note  of  Captain  Brown,  a 
fictitious  person,  and  the  prisoner  was  convicted,  the  Judges 
held  the  conviction  right  (m).  But  the  adoption  of  a  false 
description  and  addition,  where  a  false  name  is  not  assumed, 
is  not  forgery.  Thus,  where  the  prisoner  drew  a  bill,  and 
directed  it  to  "  Mr.  Thomas  Bowden,  baize  manufacturer, 
Eomford,  Essex  ; "  and  it  was  accepted  by  one  Thomas 
Bowden,  but  there  was  no  Thomas  Bowden,  of  Romford,  it 
was  held  by  a  majority  of  the  Judges,  that  the  giving  a  false 
description  of  Bowden  on  the  bill,  with  intent  to  defraud, 
was  not  forgery  (o). 

Where  the  signature  on  the  bill  is  genuine,  an  uttering  uttering  a 
by  another  person,  with  a  representation   that  he  is  the  genuine signa- 
person  whose  signature  is  on  the  bill,  is  not  forgery,  or  a  go^atfng  tlie" 
felonious  uttering.      The  prisoner  uttered  a  bill  pui-porting  p^i-ty  signing. 
to  be  payable  to  Bernard  M'Carthy,  or  order,  and  having 
the  indorsement  B.  M'Carthy  thereon  :  he  was  indicted  for 
forging  that  indorsement,  and  uttering  it  knowing  it  to 
be  forged  ;  the  jury  found  that  there  was  such  a  man  as 
B.  M'Carthy,  and  that  the  indorsement  was  his  handwriting, 
but  that  the  prisoner  passed  himself  off  as  that  B.  M'Carthy 
when  he  uttered  the  bill.     The  Judges  were  unanimous, 
that  as  the  indorsement  Avas  not  forged  the  prisoner  was  not 
liable  to  be  convicted  {p). 

Writing  a  principal's  name  "  per  procuration,"  but  with-  Misrepresen- 
out  authority,  was  not  until   the   statute  (<?)   forgery  (r)  ;  f^^^9^^, 
noi-,  as  it  should  seem,  writing  merely  another  man's  name 
under  a  false  pretence  of  authority  (s),  without  any  intention 
of  imitating  his  handwriting. 


(V)  Peacoclt's  case,  E.  &  E.  278. 
(m)  Mead  v.  Yowng,  i.  T.  E.  28  ; 

2  E.  E.  314. 

(»)  Rex  V.  Parlies,  2   Leach, 
773  ;  2  East,  P.  C.  963. 

(o)   WeWs  case,  E.  &  K.  40.5  ; 

3  B.   &  B.  229  ;  Rex  v.    Watts, 
E.  &    E.  436  ;   6  Moore,  442  ;  3 


B.  i;B.  197. 

(^f)  Rcr  V.  Ilen-y,\  Leach,229  ; 
2  East,  P.  G.  556  ;  Bayley,  577. 

(^)  Vido  ante,  p.  344. 

()■)  Req:  V.  White,  1  Den.  C.  C. 
208  ;  2  C'.  &  K.  404. 

(J)  Ibid.  ;  but  see  Awde  v. 
Dii'oii,  6  Exch.  869. 
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Alteration. 


Uttei'ino-. 


Proeuriiig  to 
utter. 


Statement  of 
the  instru- 
ment in  the 
indictment. 


Every  fraudulent  alteration,  whether  bysubtraction,_addiT 
tion  or  substitution,  is  forgery,  and  would  be  so  within  the 
statutes,  even  did  they  not  contain  the  word  alter,  as  was 
decided  on  2  Geo.  2,  c.  1;"),  which  did  not  contain  that 
word  (/).  The  statute  11  Geo.  4  &  1  Will.  4,  c.  G6,  contained 
the  word  "alter"  as  well  as  "forge."  Nevertheless,  an 
alteration  maybe  described  in  the  indictment  as  forgery(M). 
So,  e  converso,  the  discharging  one  indorsement  and  the 
insertion  of  another  may  be  described  as  the  alteration  of  an 
indorsement  (x). 

Procuring  a  man  to  forge  is  an  offence  within  the 
statute  (y). 

It  has  been  decided  that,  in  order  to  constitute  an  uttering, 
the  instrument  must  be  parted  with,  or  tendered,  or  offered, 
or  used  in  some  way  to  get  money  or  credit  upon  it  {z). 
Therefore,  where  the  defendant,  in  order  to  persuade  an 
innkeeper  that  he  was  a  man  of  substance,  pulled  out  of  his 
pocket-book  a  500Z.  and  50/.  note,  and  saying  that  he  did 
not  like  to  carry  so  much  property  about  him,  delivered 
them  to  the  innkeeper  to  take  charge  of  them  for  him,  it 
was  held  that  this  did  not  amount  to  an  uttering  («). 

Procuring  to  utter  has  been  held  a  common  law  felony 
only  (&). 

But  procuring  to  utter,  if  the  person  procured  were  inno- 
cent of  the  felony,  is  a  statutable  felony  in  the  procurer  (c). 

Before  certain  recent  Acts  of  Parliament  it  was  necessary 
to  set  out  the  forged  instrument  in  the  indictment  in  words 
and  figures  con-ectly  :  the  slightest  variance  would  have 
entitled  the  defendant  to  an  acquittal.  But  the  14  &  15 
Vict.  c.  100,  s.  5,  in  order  to  prevent  justice  from  being 
defeated  by  clerical  or  verbal  inaccuracies,  enacted  that,  in 
all  indictments  for  forging,  or  uttering  any  instrument,  it 


(f)  lle.i'  V.  Jlhimrth,  Bay  ley, 
(ith  ed.  574  ;  2  East,  P.  C.  986  ; 
lleg.  T.  Blenhhiaop,  1  Den.  C.  C. 
276. 

(«)  llc.i-  V.  'Teague,  R.  &  R.  33  ; 
2  East,  P.  C.  979  ;  Max  v.  Post, 
R.  &  R.  101  ;  Hbj:  v.  Treble,  2 
Taunt.  328  ;  2  Leach,  1010  ;  R.  & 
R.  164. 

(.37)  Re.r  V.  Hirliett,  R.  &  R. 
2,-,]. 

(2/)  Rex  V.  Morris,  Bayley,  6th 
ed.  680  ;  R.  &  R.  270. 

(.-)  Rex  V.  Slniliari!,  R.  &   R. 


200  ;  and  see  Reg.  v.  Radford.  1 
Den.  C.  C.  59  ;'  Reg.  v.  Ion,  2 
Den.  C.  C.  475. 

(a)  Ibid. ;  and  see  Sohlni's 
case,  R.  &  R.  154  ;  2  Leach,  1019  ; 
Palmer's  ease,  R.  &  R.  72  ;  2 
Leach,  978  ;  Res'  v.  Morris,  R.  & 
R.  270  ;  Reg.  v.  ITiU.  2  M.  C.  0. 
30. 

(S)  Re.i-  V.  Morris,  Baylej',  6th 
ed.  580  ;  R.  &  R.  270  ;  2  Leach, 
1096.     But  see  now  21  &  25  Vict, 
c.  94,  ss.  ] ,  2,  49. 
*  00  Bayley,  6th  ed.  581. 
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shall  not  be  necessary  to  set  forth  any  copy  or  fac-siraile    chaL'TEI; 
thereof,  but  it  shall  be  sufficient  to  describe  it  by  any  name         X.XI. 
by  which  it  would  be  usually  kaown  {d). 

An  indictment  for  the  larceny,  aad  therefoi'e  novv  for  the 
forgery,  of  a  bill  or  note,  may  describe  it,  generally,  as  a 
bill  of  exchange  or  promissory  note  for  the  payment  of 
the  sum  therein  mentioned,  without  setting  out  the  instru- 
ment (e).  But  if  it  be  alleged  in  the  indictment  to  have 
been  signed  or  made  by  any  person,  the  signature  must  be 
proved  (/). 

If  several   make  distinct  parts  of  the  instrument,  they  Where 
are  each  chargeable  with  the  forgery  of  the  entire  instru-  several  make 
ment  (g).     Those  who  knowingly  prepare  the  paper  or  plates  ''j^tJ^^fngtru! 
for  the  purpose  are  forgers  (A).  mont. 


Before  the  9  Geo.  4,  c.  32,  s.  2,  a  rule  of  evidence  existed  The  party 
equally  anomalous  and  inconvenient,  that  in  a  criminal  ^y'lo^e  name 
prosecution  for  forgery,  the  party  whose  name  was  forged  comprtent 
was  incompetent  as  a  witness  ;  but  since  that  statute  he  is  witness. 
competent  as  a  witness  in  all  indictments  or  informations 
for  forgery  or  uttering,  either  against  principals  or  accessories, 
by  common  law  or  statute. 

A  doubt  also  formerly  existed,  whether  the  making'  or  Forgery  of 
uttering  of  an  instrument,  payable  abroad,  was  ah  offence  foreign  bills. 
within  some  of  the  repealed  statutes  (i).  But  the  statute 
11  Geo.  4  &  1  Will.  4,  c.  66,  s.  30,  brought  within  the 
operation  of  the  acts  against  forgery,  instruments  made, 
or  purporting  to  be  made,  or  payable,  or  purporting  to  hv 
so,  out  of  England  {k).  The  statute  now  in  force  is  24  &  25 
Yict.  e.  1)8,  s.  40. 


{d)  And  see  now  2-1  &  2.5 
Vict.  c.  9S,  ss.  42,  43. 

(e)  Millie's  case.  Worcester 
Summer  Assizes,  1800,  decided 
by  all  the  Judges  ;  East's  P.  C. 
602.  Before  this  act  it  was  held 
that,  in  an  indictment  for  forgery, 
a  bank  post  bill  could  not  be 
described  as  a  bill  of  exchange, 
but  might  be  described  as  a  bank 
bill  of  exchange.  Jii-r  v.  BirJtetf, 
11.  &  E.  251. 

(/)  Hex  Y.  Craven,  E.  &  E,  14  ; 
2  East,  P.  C.  601.  The  statute 
14  &  15  Vict.  c.  100,  gave  most 
extensive  powers  of  amendment ; 
and  as  to  the  form  of  the  indict- 
ment, see  24   &  25  Vict.  c.  m. 


ss.  42,  43,  44.  See  also  16  &  17 
Yict.  c.  2. 

(V/)  Ite-r  v.  Blngley,  E.  &  E. 
446  :  R^x  \.  Kh-hwood,  1  Mood. 
C:.  C.  304 ;  vide  Rett.  v.  Cooli,  8 
C.  &  P.  582. 

(/()  Pu'x  V.  Dade,  1  Mood.  C.  C. 
307. 

(0  Rcr  V.  Dlclt,  16  Leach,  8  ; 
Rci'  T.  M'Kay,  E.  &  E.  71. 

(7s)  The  18th  section  of  11  Geo. 
4  &  1  Will.  4,  c.  66,  applies  to 
plates  of  promissory  notes  of 
persons  carrying  on  the  business 
of  bankers  in  the  province  of 
Upper  Canada.  This  act  is 
repealed  now,  24  &  25  Vict.  c.  98, 
s.  16. 
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CIVIL  COK  SE- 
QUENCES OF 
FORGERY. 


When  tlie 
payment  is 
good. 


Where  the  prisoner  is  indicted  for  using  a  fictitious  name, 
some  evidence  must  be  given  by  the  prosecutor  that  it  is 
not  his  real  name  (Z).  But  where  the  prisoner's  real  name 
is  proved,  it  lies  on  him  to  show  that  he  has  before  assumed 
the  false  name  for  other  purposes  {m). 

Upon  an  indictment  tor  uttering  forged  notes,  evidence 
that  the  prisoner  has  uttered  other  forged  notes  is  admis- 
sible as  evidence  of  his  knowledge  of  the  forgery  («).  But 
such  notes  must  be  produced,  and  proved  to  be  forgeries  {o). 
The  admissibility  of  evidence,  as  to  uttering  forged  bills  of 
a  different  kind,  has  been  doubted  {p). 

Where  the  title  to  a  bill  or  note  is  necessarily  jnade 
through  a  forgery,  even  a  lonA  fide  holder  for  value  has 
in  general  no  right  to  sue  upon  it  {q),  or  even  retain  it  (r ) ; 
and,  therefore,  as  a  general  rule,  if  the  acceptor  or  maker 
pay  one  who  derives  his  title  through  a  forgery,  that  will 
not  discharge  him(s).  So,  if  a  bill  or  cheque  be  altered 
and  made  payable  for  a  larger  sum  than  that  originally 
inserted,  should  the  drawee,  banker,  or  acceptor  pay  it,  he 
cannot  charge  the  drawer  for  the  difference  {t). 

But,  in  case  any  act  of  the  drawer  facilitated  or  gave 
occasion  to  the  forgery,  he  may  have  to  bear  the  loss 
himself(M). 


(Z)  Rex  V.  Peafioclt,,  Bayley, 
lith  ed.  579 ;  E.  &  E.  278 ; 
Bontien's  ease,  R.  &  R.  263. 

(m)  liea;  v.  Peacoclt,  E.  &  R. 
278. 

(«)  Wylic's  case,  1  New  R.  92  ; 
JIongKs  case,  R.  &  R.  120  ;  Reg. 
V.  Green,  3  C.  &  K.  209. 

(o)  Rex  V.  Millard,  R.  &  R.  245. 

Ip)  Ibid.  247.  As  to  the  pri- 
soner's admission  relating  to 
other  bills,  see  Reg.  v.  CooJt,  8 
C.  &  P.  586  ;  Reg.  v.  Oddy,  2 
Den.  C.  C.  264  ;  Reg.  v.  Green,  3 
C.  &  K.  209. 

(^)  Burchjwld  v.  Moore,  23 
L.  J.,  Q.  B.  261  ;  3  E.  &  B.  683  ; 
Code,  s.  24. 

(«•)  Esdaile  v.  Lanawxe,  1 
You.  &  Col.  394:  Johnson  v. 
Windle,  3  Bing.  N.  C.  225  ;  3 
Scott,  608. 

(«)  But  a  banlter  who  pays  a 
draft  on  himself,  payable  to  ordei' 
on  demand,  need  not  prove,  the 
genuineness   of  the  first  or  any 


subsequent  indorsement.  1 6  &  ]  7 
Vict.  c.  59,  s.  19  ;  Code,  s.  60. 
But  these  sections  do  not  protect 
other  parties,  so  that  a  transferee 
of  a  olieque  that  had  been  stolen 
and  indorsed  by  a  forger,  has  no 
title  to  the  proceeds  as  against 
the  loser,  unless  the  loser  have 
been  guilty  of  negligence  in  the 
transaction  itself ;  Arnold  v. 
Clieqve  Bank,  L.  R.,  1  C.  P.  Div. 
578  ;  Bobhett  v.  Pinkett,  L.  R.,  1 
Ex.  Div.  368 ;  Ba.rendale  v. 
Bennett,  L.  R.,  3  Q.  B.  Div.  525  ; 
in  which  case  he  would  be 
estopped  from  setting  up  the 
true  facts. 

(0  Hall  V.  Fuller,  5  B.  &  C. 
750  ;  8  D.  &  Ry.  465  ;  29  R.  R. 
383 ;  Sutith  v.  Mercer,  6  Taunt. 
76  ;  1  Marsh.  453  ;  16  R.  R.  570. 

(m)  Young  v.  Grote,  4  Bing.  233 ; 
12  Moore,  484  ;  29  R.  R.  552.  See 
Ingham  v.  Primrose,  28  L.  J.,  C.  P. 
294  ;  7  C.  B.,  N.  S.  82  ;  Ex  parte 
Siofin,  30  L.  J.,  C.  P.  113  ;  7  C.  B., 
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So,  if  the  acceptor  of  a  bill  tear  the  bill  in  two  animo     CHAPTER 
amcellandi,  and  the  pieces  are  picked  up  in  his  presence        -^-^^- 
and  afterwards  joined  together  so  as  to  convey  no  notice  of 
the  cancellation  to  a  stranger,  a  ionafide  indorsee  for  value 
may  acquire  a  title  (.k). 

It  is  a  general  rule  of  law,  that  money  paid  under  a  When  money 
mistake,  as   to  facts,   may  be  recovered  back.     On   this  paidindis- 
principle,  if  a  forged  note  be  discounted,  the  transferee,  on  ^Q^lf^^^^ 
discovery  of  the  forgery  within  a  reasonable  time,  may  recover  may  or  may 
back  the  money  paid,  the  imagined  consideration  totally  not  be  re- 
failing  (ii).     But  any  fault  or  negligence  on  the  part  of  him   covered  bade 
who  pays  the  money  on  the  note  will  disable  him  from 
recovering.     Thus,  where  two  bills  of  exchange  falling  due 
at  ditferent  times  were  drawn  on  a  man,  and  he  paid  the 
first  without  acceptance,  and  accepted  and  paid  the  second, 
and  the  signature  of  the  drawer  was  sometime  afterwards 
discovered  to  be  a  forgeiy,  Lord  Mansfield  held,  that  an 
acceptor  is  bound  to  know  the  handwriting  of  the  drawer, 
and  that  it  is  rather  by  his  fault  or  negligence  than  by 
mistake,  if  he  pays  on  a  forged  signature  (z).    So,  where  a 
forged  acceptance  of  the  drawee  was  made  payable  at  the 
plaintiffs,  the  drawee's  bankers,  and  they  paid  the  amount 
to  the   defendant,  as  a  bona  fide  holder,  but  seven  days 
afterwards,  upon  discovering  the  acceptance  to  be  a  forgery, 
informed  the  defendant  of  it,  and  demanded  the  money ; 
it  was  held  that  they  could  not  recover,  for  that  a  banker 
ought  to  know  his  customer's  handwriting.     Part  of  the 
Court  held  the  defendant  discharged,  on  the  ground  that, 
by  the  plaintiff's  delay  in  giving  notice  of  the  forgery,  he 


X.  S.  400  ;  Orr  v.  Union  Banlt  of 
Scotland,  1  Macq.  H.  of  L.  Cases, 
iJlS  ;  British  Linen  Com/pany  v. 
Caledonian  Insurance  Company, 
4  Macq.  H.  of  L.  Cases,  107: 
Foster  v.  Gveeyi,  6  H.  &  N.  793. 
And  it  has  been  held  that  a  prin- 
cipal who,  through  his  own  agent, 
sends  money  to  his  creditor,  which 
is  misapplied  by  his  agent,  is  not 
responsible  any  further  to  the 
■creditor,  if  the  creditor's  conduct 
facilitated  the  agent's  fraud. 
Horsfall  v.  Fauntleroy ,  10  B.  &  C. 
755. 

(»)  Ingham  v.  Primrose,  supra. 
This  doctrine  of  estoppel  has 
never  been  extended  to  instru- 
ments under  seal ;  such  an  exten- 
sion was  attempted  in  Ex  parte 


Sman,  30  L.  J.,  C.  P.  113  ;  7  C.  B., 
N.  S.  400.  But  the  Court  of 
Common  Pleas  being  equally 
divided,  the  rule  dropped.  The 
Court  of  Exchequer  Cliamber 
held  that  there  was  no  estoppel. 
Ibid.,  32  L.  J.,  Exch.  273. 

(i/)  Jori^s  V.  Hyde,  5  Taunt. 
488;  1  Marsh.  157;  15  R.  R. 
561  ;  Brnce  v.  Bruce,  6  Taunt. 
495 ;  1  Marsh.  165  ;  15  R.  R. 
566,  n.  ;  Ourney  v.  Womersley,  4 
E.  &  B.  133.  In  London  and 
River  Plato  Bank  v.  Bank  of 
Liverpool,  [1896]  1  Q.  B.  7  ;  65 
L.  J.  80,  the  holder's  position 
having  been  altered  it  was  held 
that  the  payment  must  stand. 

(2)  Price  V.  Neal,  3  Burr.  1354; 
1  W.  Bl.  390. 
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CHAPTER  had  lost  his  remedy  against  the  antecedent  parties  (a). 
^^^-  Where  the  fault  is  not  entirely  on  the  side  of  the  party 
paying,  he  may  still  recover.  Certain  bills  of  exchange, 
purporting  to  bear,  amongst  others,  the  indorsement  of  A., 
were  refused  payment ;  the  notary  took  them  to  the  plaintiff, 
the  London  correspondent  of  A.,  and  asked  him  to  take  up 
the  bills  for  A.'s  honour.  The  plaintiff;  accordingly,  paid 
the  money  to  the  defendants,  holders  of  the  bills,  and  struck 
out  all  the  indorsenients  subsequent  to  A.'s.  The  same 
morning  it  was  discovered  that  the  respective  signatures 
of  A.,  the  drawer,  and  acceptor,  were  forged.  Plaintiff 
immediately  sent  notice  to  the  defendants,  in  time  for  them 
to  advise  their  indorser.  The  Court  held,  that  the  plaintiff 
was  entitled  to  recover  his  money  back,  and  said,  "  A  bill 
is  carried  for  payment  to  the  person  whose  name  appears  as' 
acceptor  entirely  as  a  matter  of  course.  But  it  is  by  no 
means  a  matter  of  course  to  call  upon  a  person  to  pay  a  bill 
for  the  honour  of  an  indorser  ;  and  such  a  call,  therefore, 
imports,  on  the  part  of  the  person  making  it,  that  the  name 
of  a  correspondent,  for  whose  honour  payment  is  asked,  is 
actually  on  the  bill.  The  person  thus  called  upon  ought, 
certainly,  to  satisfy  himself  that  the  name  of  his  corre- 
spondent is  really  on  the  bill ;  but  still,  his  intention  may 
reasonably  be  lessened  by  the  assertion  that  the  call  itself 
makes  to  him  in  fact,  though  no  assertion  may  be  made  in 
words.  And  the  fault,  if  he  pays  on  a  forged  signature,  is 
not  wholly  and  entirely  his  own,  but  begins,  at  least,  with 
the  person  who  thus  calls  upon  him.  And  though,  where 
all'  the  negligence  is  on  one  side,  it  may,  perhaps,  be  unfit 
to  inquire  into  the  quantum  ;  yet,  where  there  is  any  fault 
in  the  other  party,  and  that  other  party  cannot  be  said  to 
be  wholly  innocent,  he  ought  not,  in  our  opinion,  to  profit 
by  the  mistake  into  which  he  may,  by  his  own  prior  mistake, 
have  led  the  other ;  at  least,  if  the  mistake  be  discovered 
before  any  alteration  in  the  situation  of  any  of  the  other 
parties  ;  that  is,  whilst  the  remedies  of  all  parties  entitled 
to  remedy  ai'e  left  entire,  and  no  one  is  discharged  by  laches. 
We  think  the  payment,  in  this  case,  was  a  payment  by 
mistake,  and  without  consideration,  to  a  person  not  wholly 
free  from  blame.  The  striking  out  an  indorsement  by 
mistake  cannot,  in  our  opinion,  discharge  the  indorser  "(J). 
Where  bankers  who  had  paid  a  forged  bill  gave  notice 
of  the  forgery,  and  demanded  the  money  by  one  o'clock  in 

(a)  Smith  v.  Mercer.  6  Taunt.  (J)  Wilkinson   v.   Johnson,    S 

76  ;  1  Marsh.  453  ;  16  R.  R.  576.  B.  &  C.  428  ;  .")  D.  &  Ry.  404  ;  27 

Hce,  as  to  delay,  PooZct/ v. /irrtHVic,  R.  R.  893. 
11  C.  B.,  N.  S.  506. 
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the  afternoon  of  the  following-  day,  the  Court  took  time 
to  consider,  and  at  length  unanimously  held,  that  the 
money  could  not  be  recovered  back.  "  In  this  case,"  they 
«ay,  "we  give  no  opinion  upon  the  point,  whether  the 
plaintiffs  would  have  been  entitled  to  recover  if  notice  of 
the  forgery  had  been  given  to  the  defendants  on  the  very 
day  on  which  the  bill  was  paid,  so  as  to  enable  the  defendants 
on  that  day  to  have  sent  notice  to  other  parties  on  the  bill. 
But  ive  are  all  of  opinion  that  the  holder  of  a  Mil  is  entitled 
to  know  on  the  day  ivhen  it  iecame  due,  whether  it  is  an 
honoured  or  dishonoured  till(c);  and  that  if  he  receives 
the  money,  and  is  suffered  to  retain  it  during  the  whole  of 
that  day,  the  parties  who  paid  it  cannot  recover  it.  The 
holder,  indeed,  is  not  bound  by  law  (if  the  bill  be  dis- 
honoured by  the  acceptor)  to  take  any  other  steps  (except 
protest,  or  noting  if  the  bill  be  a  foreign  bill)  against  the 
other  parties  to  the  bill  till  the  day  after  the  dishonour. 
But  he  is  entitled  to  do  so  if  he  think  fit ;  and  the  parties, 
who  pay  the  bill,  ought  not  by  their  negligence  to  deprive 
the  holder  of  any  right  to  take  steps  against  the  parties  to 
the  bill  on  the  day  when  it  becomes  due  "  (<?). 

In  an  action  on  a  bill  alleged  to  be  forged,  the  defendant 
may,  without  filing  any  affidavit,  apply  to  the  Court  or  a 
judge  for  a  discovery  on  oath,  or  during  the  trial  the  judge 
may  order  the  production,  of  any  document  to  be  dealt 
with  as  shall  appear  just  («). 
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(c)  Cochi  V.  Masterman,  9 
B.  &  C.  908  ;  33  R.  R.  365.  But 
if  a  banker,  on  whom  a  cheque 
is  drawn,  be  also  the  banker 
of  the  holder,  who  pays  in  the 
cheque  without  any  intimation 
of  the  character  in  which  he 
desires  the  banker  to  receive 
it,  whether  as  drawee,  or  as 
his,  the  holder's  agent,  it  will 
be  presumed  that  the  banker  took 
it  as  the  agent  of  the  holder,  and 
therefore  the  banker  may,  in  the 
course  of  the  next  day,  inform 
the  holder  that  there  are  no 
effects,  and  that  the  cheque  will 
not  be  paid.  JBoyd  v.  Emmerson, 
2  Ad.  &  Ell.  184 ;  4  N.  &  M.  99  ; 
E.r  parte  Riclultile,  L.  R.,  19 
Ch.  D.  409 ;  Kilaby  v.  Williams, 
5  B.  &  Aid.  815  ;  1  D.  &  C.  476  ; 


24  R.  R.  564  ;  Pollard  v.  Ogdeii, 
2  E.  &  B.  459. 

(d)  Coclis    V.     Mastcnnan,    9 

B.  &  C.  902 ;  33  R.  R.  365  ; 
Mather  v.   Zord   Maidstone,   18 

C.  B.  273  ;  25  L.  J.,  C.  P.  311  ; 
Code,  s.  49  (12).  Notice  of  dis- 
honour may  be  given,  but  the 
right  of  action  does  not  accrue 
till  the  whole  of  that  day  has  ex- 
pired. Code,  s.  49  (1 2)  ;  JCeimedy 
V.  Thomas,  [1894], 2  Q.  B.  759. 

(«)  Ord.  XXXI.  rr.  12  and 
14.  Formerly  an  affidavit  was 
generally  required,  Tliomus  v. 
Bimm,  6  M.  &  G.  274  ;  though  not 
invariably,  Woolner  v.  Berereux, 
9  Dowl.  672.  In  Lewis  v. 
Zoiidesloro,  [1893]  2  Q.  B.  191, 
the  Court  allowed  the  alleged 
forgeries  to  be  photographed. 


B-B.E. 
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Without  a  limitation  of  actions  no  man  can  be  secure  in 
the  enjoyment  of  his  property.  After  the  lapse  of  years,  _ 
evidence  is  weakened  or  destroyed.  And  a  claimant  who  poiioy  of  the 
has  long  slept  on  his  demand  has  no  right  to  complain,  if,  law. 
for  the  public  advantage,  it  is  at  length  taken  from  him. 
In  practice  it  is  found  that  no  statutes  are  so  useful  as  those 
of  limitation,  compelling,  as  they  do,  investigation,  whilst 
the  means  of  investigation  subsist,  and  supplying  the  loss 
of  those  means,  by  a  general  act  of  settlement,  applicable  to 
each  man's  case. 

Though  an  act  of  limitation,  in  respect  of  real  property,  When  intro- 
was  passed  in  this  country  in  the  year  1270,  yet,  partly  duoed. 
from  the  comparatively  inconsiderable  amount  of  personal 
property,  partly  from  the  frequency  of  the  sales  in  market 
overt,  and  partly  from  the  circumstance  that  debts  above 
40s.  were  commonly  secured  by  bond  or  single  bill,  and 
debts  below  that  amount  were  not  tried  in  the  superior 
Courts,  no  limitation  to  personal  actions  was  introduced 
till  the  year  1623,  when  the  present  Statute  of  Limitations, 
the  21  Jac.  1,  c.  16  (supplemented  by  3  &  4  Will,  i,  c.  42), 
was  passed, 

The  enactments  of  that  statute,  so  far  as  they  are 
applicable  to  our  present  purpose,  are  as  follows  (a) : 

By  sect.  3,  all  actions  on  the  case  (other  than  such 
accounts  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  and  servants),  and  all 
actions  of  debt,  grounded  on  any  lending  or  contract  with- 
out specialty,  must  be  brought  within  six  years  of  the  cause 
of  such  actions,  and  not  after. 

By  sect.  4,  if  judgment  for  the  plaintiff  be  arrested  or 
reversed,  or  the  defendant  be  outlawed  and  afterwards 
reverse  the  outlawry,  the  plaintiff,  or  his  executor,  may 
commence  a  new  action  within  a  year. 

Sect.  7  provides,  that  if  any  person  entitled  to  the  action 
shall,  at  the  time  of  the  cause  of  action  accrued,  be,  first,  an 


The  present 
statute. 


(a)  The  3  &  4  Ann.  c.  9,  which 
by  sect.  2  enacted  that  actions  on 
notes  must  be  brought  within  six 
years,  is  repealed  by  the  Code. 
As,  however,  the  Code  has,  so  far 
as  practicable,  placed  bills  and 
notes  and  parties  suing  thereon 
on  precisely  the  same  footing, 
ss.  38  &  89,  it  seems  hardly  open 
to  doubt  that  notes  as  well  as 
bills,  whether  or  not  they  did  so 
before,  fall  within  s.  3  of  the 
21  Jac.  I.  c.  16.    The  exception 


of  merchants'  accounts  was  re- 
pealed by  s.  9  of  the  19  &  20 
Vict.  c.  97,  and  that  of  the 
plaintiff's  absence  beyond  the 
seas  or  imprisonment  by  s.  10. 
Since  the  passing  of  the  Married 
Woman's  Property  Acts  a  married 
woman  would  now  probably  be 
held  discovert  as  to  any  property 
or  contract  in  respect  of  whioti 
she  could  sue  as  a  fem^e  sole. 
Lowe  V.  -Five,  15  Q.  B.  D.  667. 

23—2 
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Division  of 
the  subject. 
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OPERATION 
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Does  not 
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infant ;  secondly,  feme  covert ;  thirdly,  non  compos  mentis; 
fourthly,  imprisoned  ,-  or,  fifthly,  beyond  the  seas,  then  such 
person  may  bring  the  action  within  six  years  after  their  full 
age,  discoverture,  sound  memory,  enlargement,  or  return 
from  beyond  the  seas. 

In  treating  of  the  effect  of  this  statute  in  its  relation  to 
bills  and  notes,  we  shall  consider,  1,  its  general  operation, 
and  whether  it  destroys  the  debt  or  only  iDars  the  remedy  ; 
2,  what  actions  or  legal  proceedings  on  those  instruments 
it  limits  ;  3,  from  what  period  the  statute  begins  to  run  ; 
4,  to  what  period  the  time  of  limitation  is  computed ;  5,  how 
the  statute  may  be  avoided  by  issuing  a  writ  and  con- 
tinuing it  down  ;  G,  the  proviso  as  to  persons  labouring 
under  disabilities  ;  7,  what  promises,  acknowledgments,  or 
payments  will  take  a  bill  or  note  out  of  the  statute  ;  8,  how 
the  statute  is  to  be  taken  advantage  of ;  and  lastly,  when, 
independently  of  the  statute,  lapse  of  time  will  be  a  bar  to 
an  action  on  a  bill  or  note. 

First,  as  to  the  general  operation  of  the  statute. 

The  Statute  of  Limitations  is  a  good  plea  in  equity  as 
well  as  at  law.  It  is  also  an  answer  to  proof  under  a  petition 
for  adjudication  in  bankruptcy  (&),  and  to  a  suit  for  seamen's 
wages  (c). 

The  Statute  of  Limitations  does  not  destroy  a  debt,  but 
only  bars  the  remedy  {d).  Therefore,  it  must  in  all  cases 
be  pleaded,  and  could  not  be  given  in  evidence,  even  under 
the  plea  of  nil  debet,  or  the  replication  of  nil  debet  to  a  set- 
off (e).  Therefore,  also,  a  promissory  note  more  than  six 
years  old,  though  not  a  good  petitioning  creditor's  debt,  as 
against  the  bankrupt  (who  may  object  that  the  remedy  by  a 
petition  in  bankruptcy  as  well  as  by  action  is  taken  away), 
is  nevertheless  a  good  petitioning  creditor's  debt  as  against 
strangers  (/).  "  It  is  settled,"  said  Lord  Mansfield,  "  that 
the  Statute  of  Limitations  does  not  destroy  the  debt ;  it 
only  takes  away  the  remedy ;  the  objection  lies  in  the 
mouth  of  the  bankrupt  himself,  but  not  in  the  mouth  of 


(V)  Bx  parte  Dewdney,  lij  Ves. 
479. 

(c)  Ewer  v.  Jones,  6  Mod.  25 .; 
4  Anne,  c.  16,  s.  17. 

(<Q  As  to  an  agreement  not  to 
lely  on  the  statute,  see  East  India 
Company  v.  Paul,  1 4  J  ur.  253  ;  7 
Moo.  P.  C.  C.  85  ;  Lade  v.  Trill, 
C)  Jur.  272  :   Wafers  v.  Thaws,  2 


Q.  B.  757. 

(e)  Chappie  \.  Durston,  1  C.  & 
J.  1,  overruling  the  opinion  pf 
Lord  Holt  at  Hertford  Assizes, 
1690 ;  Anon.,  1  Salk.  278  ;  Draper 
V.  Olassop,  1  Ld.  Kaytn.  153. 
Ord.  XIX.  r.  15. 

(/)  Swaine  v.  Wallinger,  2 
Stra.  746. 
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a  third  person  "(5').     Therefore,  again,  the  lien  may  be    Chapter 
enforced  (A),  where  an  action  for  its  amount  would  be        ^^^'- 
barred  by  the  statute. 

A  foreign  Statute  of  Limitations  is  no  defence  to  an  Foreign 
action  on  a  foreign  contract  in  the  English  Courts,  unless  statute  of 
it  have  the  effect  of  extinguishing  the  contract,  and  the  limitations, 
parties  are  living  in  the  foreign  country  at  the   time  of 
the    extinction.      For    a   Statute   of  Limitations   usually 
affects  the  remedy  merely,  and  not  the  construction  of  the 
contract  (i). 

Secondly,  as  to  the  actions  and  legal  proceedings  which  what  legal 
the  statute  limits.  proceedings 

It  will  be  sufficient  for  the  present  purpose  to  remark  the  statute 
that  actions  of  debt  and  of  assumpsit  are  limited  to  six  ^™"®- 
years  (k).  Although  the  statute  did  not  in  terms  apply  to 
a  proceeding  in  equity,  Courts  of  equity  adopted  its  pro- 
visions as  a  rule(0.  "With  regard  to  that  statute,"  ^ays 
Sir  William  Grant,  "  though  it  does  not  apply  to  any 
equitable  demand,  yet  equity  adopts  it,  or  at  least  takes 
the  same  limitation,  in  cases  that  are  analogous  to  those 
in  which  it  applies  in  law(ni).  And  now  that  equitable 
proceedings  are  commenced  by  action  there  is  not  even  this 
verbal  distinction.  But  the  statute  did  not  (prior  to  the 
Trustee  Act,  1888,  51  &  52  Vict.  c.  59,  s.  8),  bar  a 
trust  (n) ;  nor  prior  to  3  &  4.  Will.  4,  c.  27,  s.  40,  did  it 
bar  a  legacy  (0).  We  have  already  seen  that  the  statute  is 
a  bar  in  bankruptcy. 

It  is  conceived,  that  if  the  statute  have  lun  out  against  Effect  of  the 

the  holder  of  a  bill  or  note,  payable  at  a  day  certain,  and  statute  on  the 

he  then  transfers  it,  the   transferee's  right  of  action  is  gu^geguent 

barred.     For  he,  as  transferee  of  an  overdue  bill,  can  stand  transferee. 


((/)  Quantoclt  v.  England,  5 
Burr.  2628  ;  2  W.  Bl.  703.  See 
the  same  doctrine  laid  down  by 
Lord  Ellenborough  and  Bayley, 
J.,  in  Williams  v.  Jooies,  13  Bast, 
450  ;  12  R.  R.  401  ;  and  by  the 
Court  of  Exchequer,  in  Chappie 
V.  Durston,  1  C.  &  J.  1  ;  35  R.  R. 
669  ;  Mawr  v.  Pyne,  2  C.  &  P.  91. 

(Ji)  Spears  v.  Hartley,  3  Esp. 
81 ;  6  R.  R.  814. 

(/)  Htiier  v.  Steiner,  2  Bing. 
N.  C.  202  ;  2  Scott,  304  ;  Harris 
V.  Qidne,  L.  B.,  4  Q.  B.  658.  See 
the  Chapter  on  Fobeign  Law. 


(Ji)  Sect.  8. 

(V)  Johnson  v.  Smith,  2  Burr. 
961  ;  Prince  v.  Heylin,  1  Atk. 
493. 

(iri)  Starhouse  v.  Barnston,  10 
Ves.  466. 

(?0  Heath  Y.Hanley,  1  Ch.  Ca. 
20. 

(ft)  Anon.,  2  Freem.  22.  By 
that  statute  twenty  years  was  the 
limit,  now  reduced  to  twelve 
years  by  the  Real  Property  Limi- 
tation Act,  1874,  87  &  88  Vict, 
c.  57,  s.  8. 
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in  no  better  situation  than  his  transferor.  He,  like  his 
transferor,  has  a  debt  due  to  him,  but  has  lost  the  right  of 
action,  and  has  notice  of  the  loss  of  it  (p).  And,  perhaps, 
as  to  the  Statute  of  Limitations,  the  holder  for  the  time 
being  is  a  trustee  of  the  action,  so  that  prior  or  subsequent 
indorsees  are,  as  between  themselves  and  earlier  parties, 
prejudiced  by  his  laches  (q). 

Thirdly,  as  to  the  time  from  which  the  statute  runs. 

The  Statute  of  Limitations  begins  to  run  on  a  bill  or 
note  as  well  as  on  any  other  contract,  from  the  time  that 
the  right  of  action  (r)  first  accrued  to  the  party. 

Therefore,  on  a  bill  payable  at  a  certain  period  after 
date,  the  statute  runs,  not  from  the  time  the  bill  was 
drawn,  but  from  the  time  when  it  fell  due  (s).  And  this  is 
so  also  as  to  the  account  stated,  of  which  the  bill  may  be 
evidence  (t). 

So,  where  the  maker  of  a  note  gave  it  to  a  third  person, 
to  be  delivered  to  the  payee  after  certain  events  should, 
happen,  the  statute  was  held  to  run,  not  from  the  date  of 
the  note,  but  from  the  time  of  its  delivery  to  the  payee  (u). 

It  is  conceived  that  if  a  note  be  payable  by  instalments, 
and  contain  a  provision  that,  if  default  be  made  in  payment 
of  one  instalment,  the  whole  shall  be  due,  the  statute  runs 
from  the  first  default  against  the  whole  amount  of  the 
note  (x). 

And  so  in  an  action  on  a  bill  by  an  administrator,  who 
had  not  taken  out  administration  till  after  the  bill  became 
due,  it  was  decided  that  the  statute  ran,  not  from  the  time 
the  bill  fell  due,  but  from  the  time  of  granting  letters  of 
administration,  for  there  can  be  no  action  till  there  is  a 
party  capable  of  suing  («/). 


(y)  See  Scarpelini  v.  Atcheson, 
7  Q.  B.  864. 

(g)  See  Webster  v.  Kirhe,  17 
Q.  B.  947. 

()•)  Though  at  that  time  an 
action  and  judgment  would  have 
been  fruitless.  Eniery  v.  Day, 
1  C,  M.  &  R.  245  ;  4  Tyr.  695. 

(«)  Wittersheim  v.  Lady  Car- 
lisle, 1  H.  Bl.  631. 

(f)  Fryer  v.  Boe,  12  C.  B.  437. 

(u)  Savage  v.  Aldren,  2  Stark. 
232  :  19  R. R.  707. 


(a;)  See  Hemp  v.  Garland,  4 
Q.  B.  519  ;  Reeves  v.  Butcher, 
[1891]  2  Q.  B.  509. 

(2/)  Murray  v.  East  India 
Company,  5  B.  &  Al.  204  ;  24 
R.  R.  325.  But  this  interval  is 
now  to  be  computed  where  the 
administrator  claims  a  chattel 
real ;  3  &  4  Will.  4,  c.  27,  s.  6. 
The  statute  runs  against  an 
executor  from  the  time  the  bill 
■falls  due,  for  he  can  commence 
an  action  before  probate. 
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As  upon  a  bill  drawn  payable  after  sight,^  there  is  no  CHAPTBB 
right  of  action  till  presentment ;  so  without  such  present-        ^^U- 

ment  the  statute  does  not  begin  to  run  (s).    If  a  note  be  qh  a  bill 

payable  at  a  certain  period  after  sight  (a),  the  statute  runs  after  sight. 
from  the  expiration  of  that  period,  after  the  exhibition  of 
the  note  to  the  maker. 

_  But  we  have  seen,  that  if  a  bill  or  note  be  payable  "  at  On  demand, 
sight "  or  "  on  demand,"  those  words  are  held  not  to  con- 
stitute a  condition  precedent,  but  merely  to  import  that  the 
debt  is  due  and  payable  immediately  {b) ;  or,  at  any  rate, 
an  action  is  sufficient  demand.  Therefore  on  a  bill  or  note 
payable  on  demand,  unless  the  note  be  accompanied  by 
some  writing  restraining  or  postponing  the  right  of  action, 
the  statute  runs  from  the  date  of  the  instrument,  or  date  of 
delivery  if  that  be  delayed,  and  not  from  the  time  of  the 
■demand  (c).  Where  a  note  payable  on  demand  was  given 
to  a  bank,  accompanied  by  an  agreement  that  the  note 
should  be  held  as  a  security  for  advances,  the  Court  of 
Exchequer  decided,  in  Hartland  v.  Juices,  that  the  statute  did 
not  I  egin  to  run  against  the  note  till  after  advances  made, 
and  a  claim  made  as  for  a  debt.  The  learned  judge,  however 
(Mr.  Baron  Martin),  who  tried  the  case,  appears  to  have 
thought  otherwise,  or,  at  least,  to  have  doubted.  A\'here  a 
loan  was  made  by  a  cheque,  the  statute  was  held  to  run, 
not  from  the  date  of  tlie  cheque,  but  from  the  time  the 
cheque  was  cashed  (d). 

(-)  miluirsv.A'erriso)i;2Taunt.  v.   Ilurpci;    2  C.    &   M.  322;    1 

323  ;  11  R.  li.  oiU.  Tyr.  94,  it  was  assumed,  that  the 

(a)  Sturdy  v.  Henderson,  i  B.  statute  ran  from  the  date  of  the 

<fe   Al.   592  ;    Sutton  v.    Tooiner,  note,  which  was  payable  on  de- 

7  B.  &  C.  il6  ;  1  M.  &  Ry.  125  ;  mand.     QucBve  tamen,\t  the  note 

Holmes  v.  Kei'risun,  2  Taunt.  323  ;  be  a  re-issuable  one,  and  re-issued, 

11  R.  R.  59i  ;  and  see  Dixon  v.  or  if  it  be  payable  at  a  particular 

Jiuttall,  1  C,   M.  &   R.   307  ;  6  place  ;  and  see  p.  290. 

C.  &  P.  320.  W  32    L.    J.    162 ;     Garden 

(h)  Capp   V.    Liincuster,    Cro.  v.  Bruce,   L.  R.,  3  C.  P.   300  ; 

Eliz.  548  ;  Rumhall  v.  Ball,  10  37  L.  J.   112.     It  was  formerly 

Mod.  38  ;   Collins  v.  Beutiing,  12  thought   that   all    parties    alike 

Mod.  Hi  ;  M'Intosh  v.  Haydon,  to    an    instrument   payable    on 

Ry.  &  M.  363;    27  R.   R.   757;  demand,  drawer  or  indorser,  as 

ante.  pp.  91,  283,  293.  well  as  acceptor  or  maker,  were 

(c)   Christie    v.   Fonsich,   Sel.  liable   thereon  as   of   the   date; 

Jsi".  P.  9th  ed.  351.     This  case  is  but  the  tendency  of  modern  cases 

said   to  have  been  overruled  in  seems  to  apply  a  different  rule  to 

K.  B.,  sed  qtusre.    If,  indeed,  a  drawers  and  indorsers.     In   Ex 

bond  is  conditioned  to  be  void  on  2"^^'t<^  Boyse,  33  Oh.  D.  612  ;  56 

payment  on  demand,  a  demand  L.  J.  135  ;  it  was  held  that  the 

must  be  proved,  or  the  bond  is  not  statute  on  a  bill  at  sight  did  not 

forfeited.  Carte,rv.Ring,ZGB,m^.  begin   to  run  in  favour  of  the 

459  ;  14  R.  R.  808.    In  Megyinson  drawer  till  presentment ;  and  in 
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If  a  note  is  made  payable  at  a  certain  period  after 
demand,  it  is  like  a  note  payable  after  sight ;  the  demand 
and  the  lapse  of  the  specified  time  after  the  demand  ai-e 
conditions  precedent,  and  the  statute  runs  from  tlie  time 
when  the  note  falls  due  (e).  And  if  a  bill  be  made  payable 
twelve  months  after  notice,  the  statute  does  not  begin  to  run 
till  after  notice  and  the  twelve  months  subsequent  (/). 

It  was  at  one  time  suo;gested  that  where  the  plaintiff 
had  been  the  subject  of  fraud,  he  might  by  a  special 
replication  avoid  a  plea  of  the  statute,  and  postpone  its 
application  {g).  It  was  afterwards,  however,  settled  that 
such  a  replication  was  bad  (h)  ;  though  possibly  the 
fraudulent  concealing  of  a  cause  of  action  on  the  part  of 
a  defendant  till  the  plaintiff's  remedy  is  gone,  may  con- 
stitute a  substantive  ground  of  action.  And  now  the  rule 
of  equity  would  prevail  against  the  statute  in  such  a 
case(«). 

In  the  case  of       Upon  the  contract  which  the  law  implies  to  indemnify 
an  accommo-     an  accommodation    acceptor,  it   has   been   held   that   the 
dation  bill.       statute  begins  to  run  from  the  time  at  which  the  plaintiff  is 
damnified  by  actual  payment  (/c). 

Where  there         If  a  bill  be  dishonoured  by  non-acceptance,  and  after- 

has  been  both  -wards  by  non-payment,  the  statute  runs  from  the  refusal  to 

non-accept-  ^^^^^  n\ 

ance  and  non-  r    \  j 

payment.  ^^^  ^^^^  ^j  ^  cheque  where  a 


letter  notifying  countermand  of 
payment  had  been  sent  (present- 
ment being  therefore  excused)  the 
statute  was  held  to  run  in  favour 
of  the  drawer  from  the  receipt  of 
that  letter.  Mx  paHe  Betliell, 
34  Ch.  D.  561  ;  56  L.  T.  334.  In 
America,  the  Supreme  Court  laid 
down  absolutely  in  Bull  v.  Bank 
of  Kas-wn,  123,  Supreme  Court  ; 
16  Davis,  105  ;  that  the  statute 
ran  in  favour  of  the  drawer  from 
the  demand.  If  this  be  so,  the 
holder  of  a  cheque  may,  it  would 
seem,  present  any  time  within  six 
years  to  preserve  his  right  against 
the  drawer,  and  then  has  six  years 
more  within  which  to  bring  his 
action. 

(e)  Thorpe  v.  Booth,  Ry.  &  M. 
388. 

(/)  ClaytotiY.  Gosling,  5  B.  & 
C.  360  ;  8  D.  &  Ky.  110. 

[g)  Southsea  Company  v.  Wy- 


mondsell,  3  P.  Wms.  1-13  ;  Bree 
v.  Holhech,  Doug.  630  ;  Clarh  v. 
Hougham,  2  B.  &  C.  149  ;  3  D.  & 
Ky.  322  ;  Kc parte  Bolton,  1  Mont. 
&  Ayr.  60  ;  Granger  v.  George, 
5  B.  &  C.  149  ;  29  B.  E.  196  ; 
Browne  v.  Howard,  2  B.  &  B.  73. 

Qh)  Im])erlal  Gas  Company  v. 
London  Gas  Company,  10  Exch. 
39.  Even  as  an  equitable  repli- 
cation at  law.  Hunter  v.  Gihions, 
1  H.  &  N.  459. 

CO  See  Giihs^r.  Gmld,51  L.  J., 
Q.  B.  313  ;  L.  R.,  9  Q.  B.  D. 
59  ;  and  view  of  Holker,  L.J. 
Though,  even  where  fraud  post- 
pones the  statute,  the  maxim 
"  Vigilantiius,"  &c.,  applies. 
DenysY.  ShucJilmrg/i, iY .k  G. i2. 

(Ji)  Reynolds  v.'  Boyle,  1  M.  & 
G.  758  ;  Collinge  v.  Heywood,  9 
Ad.  &  E.  633  ;  but  see  Webster  y. 
Mrh,  17  Q.  B.  944. 

(0  WhiteJiead  v.  WaUer,  9 
M.  &  W.  506. 
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Fourthly,  as   to  the  period  up  to  which   the   time   of  chapter 
limitation  is  computed.  XXIT.     ' 

The  words  of  the  statute  21  Jac.  1,  c.  16,  s.  3,  are  all  

actions  of  trespass,  &c.,  shall  be  commenced  and  sued  within  pemod^^mk 

SIX  years,  &c.  time  of 

Therefore,  when,  according  to  the  old  practice,  writs  bore  limitation 

teste  of  a  day  before  the  day  of  issuing  them,  it  was  held,  ^^  com- 

that  the  time  within  M'hich  the  action  should  be  brought  '^^'^^°- 
must  be  computed  not  to  the  teste  but  to  the  issuing  of  tJie 
writ(»i). 

At  present  no  difficulty  on  this  subject  can  exist,  as  the 
date  and  teste  of  a  writ  are  the  same  (?i). 

Where  an  action  is  commenced  in  an  inferior  Court,  and 
removed  into  a  superior  Court,  the  time  of  limitation  is  to 
be  computed  only  to  the  commencement  of  the  action  in  the 
inferior  Court  (o). 

To  bar  a  set-oflF,  the  six  years  must  have  expired  before 
action  brought  {p). 

When  the  statute  once  begins  to  run,  it  never  stops, 
except  in  the  cases  mentioned  in  the  fourth  section,  although 
circumstances  should  arise  in  which  it  is  impossible  to  sue, 
as  if,  for  example,  the  debtor  die  before  action,  and  no 
executor  be  appointed  {q). 

But  where  an  action  has  been  commenced  in  time,  and   Death  of 
then  the  plaintiff  dies,  and  the  period  of  limitation  has  parties  after 
expired,  the  courts,  by  a  strained  construction  of  the  statute,   ^'=*^°'^- 
have   allowed    the   personal   representative   to   commence 
another  action  within  a  year  from  the  plaintiff's  death. 

And  where  the  defendant  died,  a  year  was  also  given,  and 
a  year  from  the  grant  of  administration  where  there  was  no 
executor.  In  the  case  of  the  defendant's  death,  the  allow- 
ance of  a  year  rested  not  only  on  the  analogy  to  the  case  of 
a  plaintiffj  but  also  upon  the  general  rule  that  where  an 
action  abated  by  the  act  of  God,  the  same  plaintiff  might 
have  a  new  writ  by  journeys'  accounts  (r).  But  now  the 
action  is  not  abated  by  marriage,  death  or  bankruptcy  of 
any  party,  if  the  cause  of  action  survives,  but  the  successor 


(to)  Juhtuon  V.  Smith,  2  Burr. 
950. 

(«)  R.  S.  C.  1883,  Old.  II. 
rr.  1,  2,  8,  App.  A,  Part  I.,  Forms 
1—4. 

(o)  Be-cin  v.  Chapman,  1  Sid. 
228  ;  Mattliews  v.  Phillips,  2 
Salk.  424. 

(^)   Walker   v.    Clements,  15 


Q.  B.  1046. 

(§')  Rhodes  v.  Smetliurst,  4  M. 
&  W.  42  ;  affirmed  in  eiTor,  6 
M.  &  W.  351. 

(r)  Curlewis  y.Lui'd  Morninq- 
ton,  in  error,  27  L.  J.,  Q.  B.  439  ; 
Swindell  v.  Bulheley,  18  Q.  B.  D. 
250. 
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Fifthly,  as  to  the  mode  in  which  the  operation  of  the 
statute  may  be  obviated  by  issuing  a  writ  and  continuing 
it  down. 

The  practice  is  now  regulated  by  Ord.  VIII.  r.  1,  a  writ 
being  in  force  for  twelve  months,  and  a  renewed  writ  for  six 
months  from  date  of  renewal. 

Prior  to  1852  a  bill  in  equity,  filed  by  one  creditor  on 
behalf  of  himself  and  the  other  creditors,  would  prevent  the 
Statute  of  Limitations  from  running  against  any  of  the 
creditors  who  come  in  under  the  decree  {t). 

Sixthly,  as  to  the  saving  clause  in  favour  of  infants, 
married  women,  lunatics,  persons  imprisoned   or  beyond 

seas. 

An  infant  would  have  been  bound  had  he  not  been 
expressly  excepted  (?<).  For  infants  may,  during  the  six 
years,  sue  by  their  next  friends  {x).  An  infant  cestui  que 
trust  is  bound  by  the  laches  of  his  trustee,  even  in  equity  («/). 

The  plaintiff's  imprisonment  or  absence  beyond  seas  now 
no  longer  postpones  the  running  of  the  statute  (z). 

The  defendants  absence  beyond  seas  was  not  a  case  within 
the  24  Jac.  1,  c.  16  («),  though  one  in  which  the  saving  was 
much  more  necessary  than  when  the  plaintiff  himself  was 
absent,  as  an  absent  plaintiff  might  sue  a  defendant  in 
England,  but  a  defendant  beyond  seas  could  not  formerly 
have  been  sued  in  England  at  all.  To  remedy  this  hard- 
ship, the  statute  4  &  5  Anne,  c.  16,  s.  19,  enacts,  that  if  at 
the  accruing  of  the  action  the  defendant  be  beyond  the  seas, 
the  plaintiff  may  bring  his  action  within  six  years  after., 
the  defendant's  return.  A  mere  setting  foot  on  English 
ground  is  not  a  return  within  the  statutes  {V).  If  one 
of  several  co-defendants,  in  an  action  ex  contractu,  were 
abroad,  the  Statute  of  Limitations  did  not  begin  to  run 


(«•)  Ord.  XVII.  rr.  1—4. 

(f)  Sterndale  v.  lianMiison,  1 
Sim.  393.  But  now  since  15  & 
16  Vict.  c.  86,  s.  45,  it  has  no 
such  effect.  Bee  judgment  of 
Jessel,  M.E.,  in  Naylor  v.  Slunt, 
27  W.  E.  865  ;  andijjre  Greares, 
18  Ch.  D.  551. 

(u)  Prideaux  v.Weiier,  1  Lev. 
31. 


(a-)  Chandler  v.  Vilett.  2  Sannd. 
121,  a. 

(2/)  WyoJi  V.  East  India  Com- 
pany, 3  P.  Wms.  309. 

(z)  19  &  20  Vict.  0.  97,  s.  10. 

(a)  Hull  v.  Wytorn,  1  Show. 
98  ;  Sway II  v.  Stephens,  Cro.  Car. 
333. 

(S)  Gregory  v.  Hiirrill,  1  Bing. 
24:  8  Moore,  189. 
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against  any  of  them  (c).     But  the  Statute  19  &  20  Vict.     CHAPTER 
c.  97,  s.  11,  preserves  the  protection  of  the  statute  to  such        ^^u. 
■of  the  defendants  as  were  within  seas  at  the  time  of  action 
■accrued. 

"When  a  disability  is  removed,  and  the  statute  once  begins  Successive 
to  run,  no  supervening  disability  will  stop  it  (d).  disabilities. 

Seventhly,   as   to   the   promises,    acknowledgments,    or  what 
payments,  which  take  a  bill  or  note  out  of  the  statute.  acknow- 

It  was  at  first  held,  that  nothing  short  of  an  express  ^'^jll^^ke^ 
promise  would  take  a  debt  out  of  the  statute  (e)  ;  then  that  a  debt  out 
■a  mere  acknowledgment  would,  as  evidence  of  a  promise  ;  op  the 
and  that  a  part  payment  of  principal  or  interest  amounted  statute. 
to  an  acknowledgment  (/).      The  effect  of  these  decisions 
was  nearly  to  repeal  the  statute.     Their  consequences  were 
somewhat  restrained  by  the  ca,se  of  Tanner  v.  Smart  {g),  in 
which  it  was  decided  that  a  new  promise  or  acknowledg- 
ment did  not  operate  by  drawing  down  the  original  promise 
to  a  subsequent  date,  but  by  giving  a  new  cause  of  action  ; 
■and  that  the  promise  stated  in  the  replication  is  to  be  con- 
sidered as  the  promise  laid  iu  the  declaration,  and  must  be 
•consistent  with  it. 


At  length,  further  to  restrain  the  mischief,  a  very  eminent 
Lord  Chief  Justice  of  the  King's  Bench  introduced  the  Act 
9  Geo.  4,  by  which  it  is  enacted  (/*),  that  no  acknowledg- 
ment or  promise  by  words  only  shall  take  a  ca?e  out  of 
the  statute,  unless  in  writing,  and  signed  by  the  party 
■chargeable. 

That  where  there  are  several  joint  contractors  or  execu- 
tors one  shall  not  lose  the  benefit  of  the  statute  through  a 
written  acknowledgment  signed  by  the  other,  but  the 
plaintiff  shall  recover  against  the  acknowledging  party 
only. 

That  the  effect  oi payment  of  principal  or  interest,  by  any 
person,  shall  remain  as  before  the  statute  (»). 


Lord  Tenter- 
den's  Act. 


(e)  Fannin  v.  Aiidemon,  7  Q.  B. 
;811  ;  Tow7is  v.  Mead,  16  C.  B. 
123  ;  Furies  v.  Smith,  24  L:  J., 
Exch.  299  ;  10  Exch.  717  ;  and 
see  Forles  v.  Smith,  11  Exch. 
161.  As  to  what  is  evidence  for 
the  jury  of  a  person  not  having 
teen  in  England,  see  Koch  v. 
Sliepherd,  18  C.  B.  191. 

(ff)  Doe  d.  Duroure  v.  Jones,  i 
T.  R.  310  ;  2  E.  E.  390  ;  SmUh  v. 


Hill,  1  Wils.  IZiyOraijY.  Mendez, 
1  Stra.  556;  Mhodes^.  Smetlmrst,  i 
M:.&W.42;  6M.&W.351, in  error. 

(e)  Diclison  y.  Thomson,  2  Show 
126. 

(/)  liollis  v.  Palmer,  2  Bing. 
N.  C.  713  ;  3  Scott.  265. 

C?)  6  B.  &  C.  603. 

(A)  Cap.  14,  s.  1. 

(0  See  19  &  20  Vict.  c.  97, 
s.  14. 
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CHAPTER 
XXII. 

Division  of 
the  subject. 


Of  what  sort. 


In  considering  the  operation  of  this  and  other  parts  of  th& 
Act  9  Geo.  4,  c.  14,  on  the  21  Jac.  1,  c.  16,  in  respect 
of  acknowledgments,  promises,  or  payments  as  to  bills  or 
notes  otherwise  barred  by  the  Statute  of  James,  we  shall 
inquire  first,  what  sort  of  an  acknowledgment,  promise,  or 
payment  it  must  be  to  take  a  debt  out  of  the  statute  ; 
secondly,  at  what  time  it  must  be  made ;  thirdly,  by  whom ; 
fourthly,  to  whom  ;  and,  lastly,  by  what  evidence  it  must 
be  proved. 

First  as  to  the  sort  of  acknowledgment,  promise,  or 
payment  which  will  save  the  statute. 

An  acknowledgment,  before  the  9  Geo.  4,  c.  14,  must 
have  been  such  an  acknowledgment  as  implies  a  promise  to 
pay,  and  must  be  so  still.  "  That  statute,"  says  Tindal, 
C.J.,  "  did  not  intend,  as  it  appeared  to  us,  to  make  any 
alteration  in  the  legal  construction  to  be  put  upon  acknow- 
ledgments or  promises  made  by  defendants,  but  merely  tO' 
require  a  different  mode  of  proof,  substituting  the  certain 
evidence  of  a  writing  signed  by  the  party  chargeable  instead 
of  the  insecure  and  precarious  testimony  to  be  derived  from 
the  memory  of  witnesses  "  {h).  Therefore,  the  acknowledg- 
ment must  not  be  accompanied  with  expressions  repelling 
the  inference  of  a  promise  to  pay  (I)  ;  accordingly  a  letter 
written  without  prejudice  will  not  suffice  (m) ;  and  if  a  pay- 
ment be  made,  accompanied  by  expressions  which  render 
the  intention  of  the  payment  doubtful,  then  the  meaning 
of  any  such  expressions  is  a  question  of  fkct  for  a  jury  (n). 
If  the  promise  be  conditional,  the  condition  must  be  shown 
to  have  been  performed  (o).  "  There  must,"  says  Eolfe,  B., 
"be  a  promise  to  pay;  but  from  a  simple  acknowledgment 
the  law  implies   a  promise  "  (p).      It  is  sufficient  if  the 


(li)  Haydon  v.  Williams,  7 
Bing.  166  ;  4  M.  &  P.  811  ;  33 
E.  E.  415. 

(V)  Fearn  v.  Lewis,  6  Bing.  349  ; 
4  M.  &  P.  1  ;  31  R.  B.  434  ;  Scales 
V.  Jacob,  3  Bing.  638  ;  11  Moore, 
553  ;  Ayton  v.  Bolt,  4  Bing.  105  ; 
12  Moore,  305  ;  JCemictt  v.  Mil- 
banli,  8  Bing.  38  ;  1  M.  &  Scott, 
102  ;  Brigstocli  v.  Smith,  1  C.  &  M. 
483  ;  38  E.  E.  676  ;  Spang  v. 
Wright,  9  M.  &  W.  629  ;  Cawle%i 
V.  Ihirnell,  12  0.  B.  291  ;  Smith 
V.  TJiornc,  18  Q.  B.  134  ;  Bach- 
havi  V.  Marriott,  25  L.  J.,  Exch. 
324  ;  1  H.  &  N.  234  ;  Goate  v. 
Ooate,  1  H.  &  N.  29  ;  ComfoHU 
V.  Smitlmrd,  5  H.  &  N.  13  ;  29 


L.  J.,  Exch.  228 ;  Everett  r. 
Bolcrtson,  1  E,&  E.  16  ;  ColUnsore 
V.  Margesson,  27  L.  J.,  Exch.  305  ; 
Godmin  v.  Culley,  4  H.  &  N.  373. 

(m,)  Mv  paHe  Mitchell,  L.  E., 
6  Ohan.  Ap.  823. 

(n)  Wainman  v.  Kynman,  1 
Exch.  118. 

(w)  Tanner  v.  Smart,  6  B.  &  C. 
603  ;  9  D.  &  E.  549  ;  30  E.  E. 
461  ;  Chase-more^.  Timwr,^!.  E., 
10  Q.  B.  500. 

(^p)  HaH  V.  Prendergast,  14  M. 
&  W.  741  ;  Williams  v.  Griffith, 
18  L.  ,T.,  Exch.  210;  3  Exch. 
335  ;  Phillips  Y.  Phillips,  3  Hare, 
299  ;  Buchmaster  t.  BusgeU,  i 
L.  T.  (N.  S.)  552  ;  Lee  v.  Wilmot, 
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date. 
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acknowledgment  or  promise  ascertain,  either  expressly  or  CHAPTER 
by  reference,  the  amount  due  {q),  or  if  it  leave  the  amount  ~^^ll- 
to  be  supplied  by  parol  evidence.  Where,  in  an  action 
against  the  acceptor  of  a  bill  of  exchange,  to  take  the  case 
out  of  the  statute,  a  letter  by  the  defendant,  promising  "  to 
pay  the  balance,"  was  produced,  but  the  letter  did  not 
specify  its  amount,  the  plaintiff  was  held  entitled  to  recover 
nominal  damages  (r). 

The  date  of  a  letter   acknowledging  a  debt  may  be 
supplied  by  parol  evidence  (s). 

The   construction  of   an    ambiguous  written   document   Construction, 
given  in  evidence,  to  save  the  statute,  is  for  the  Court,  and 
not  for  the  jury  (t). 

Where  there  was  a  mutual  and  running  account  between  Mutual  run- 
the  plaintiff  and  the  defendant,  any  item  on  either  side  ning  account. 
within  six  years  would  formerly  have  taken  the  whole 
account  out  of  the  statute,  but  an  item  in  an  account 
not  mutual  would  not  (u).  But  since  Lord  Tenterden's  Act 
there  must  be  either  payment  by  the  defendant,  or  a  signed 
acknowledgment  {x). 

An  account  once  stated  is  within  the  statute  {y). 


35  L.  J.,  Ex.  175 ;  L.  R.,  1  Ex. 
364.  But  the  acknowledgment 
must  be  made  for  the  purpose  of 
recognizing  the  debt.  An  acknow- 
ledgment made  in  other  affairs 
and  alio  Muitu  is  not  suflBcient. 
Coclienll  V.  SparTte,  1  H.  &  Colt. 
<>99  ;  Ecerett  v.  Robertson,  1 
E.  &  E.  16  ;  Rowe  v.  Ilopwood, 
38  L.  J.,  Q.  B.  1  ;  L.  R.,  4  Q.  B. 
1.  The  debt  is  the  consideration  ; 
but  other  good  considerations,  as 
forbearance  to  sue,  will  support 
the  promise.  JVilbye  v.  Mgee, 
L.  R.,  10  C.  P.  497.  As  to  suffi- 
cient acknowledgment,  see  the 
recent  case  of  Green  v.  Mnmi- 
phreyg,  53  L.  J.,  Ch.  625  ;  26  Ch. 
D.  474,  in  C.  A. 

{q)  Lechmere  v.  Fletcher,  1  C. 
&  M.  623  ;  38  E.  R.  688.  The 
amount  may  be  ascertained  by 
extrinsic  evidence.  Bird  v.  Gam- 
mon,  3  Bing.  N.  0.  883  ;  5  Scott, 
213  ;  Waller  v.  Laey,  1  M.  &  Gr. 
54.  A  letter  from  the  debtor  ask- 
in  g  for  an  account  bars  the  statute. 
(^uincei/  v.  Sharp,  1  Ex.  D.  72  ; 
Sheet  v.  Lindsay,  2  Ex.  D.  314. 


(;■)  Dickinson,  v.  Hatfield,  1  M. 
&  Rob.  141  ;  5  C.  &  P.  46  ;  see 
Kennett  v.  Milhanh,  8  Bing.  38  ; 
1  M.  &  Scott,  102. 

(s)  Edmunds  v.  Downes,' 2  C. 
&  M.  459  ;  39  R.  E.  813. 

(0  Morrell  -v.  Frith,  3  M.  &W. 
402.  But  it  is  a  general  rule, 
that  parol  evidence  is  admissible 
to  explain  technical  terms  in  mer- 
cantile instruments,  though  the 
construction  of  the  instrument  is 
for  the  Court  ;  ibid.  Bowman  v. 
Horsey,  2  M.  &  Rob.  85  ;  see, 
too,  Bourdin  v.  Greenwood,  L.  R., 
13  Eq.  281  ;  41  L.  J.  73. 

(m)  Rothery  v.  Blunniiigs,  1  B. 
&  Ad.  15  ;  Cotes  v.  Hurris,  Bulls 
2SI.  P.  149 ;  Cranch  v.  Kirhman,  1 
Peake,  164  ;  Catling  v.  Shouldlng, 
6  T.  R.  193. 

(jb)  Williams  v.  Griffiths,  2  C, 
M.  &  R.  45.  The  exception  of 
merchants'  accounts  applied  only 
to  an  action  of  account,  or  to  an 
action  on  the  case  for  not  ac- 
counting. Inglis  V.  Haigh,  8  M. 
&  "W.  769.  1 9  &  20  Vict.  c.  97,  s.  9. 

Q/')  Farringtoit  v.  Lie,  1  Mod. 
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CHAPTER 
XXII. 

Devise. 


Acknowledg- 
ment by 
executors. 


Notice  in 
newspapers. 


Part 
payment. 


A  devise,  in  trust,  to  pay  a  particular  creditor,  will  take 
a  debt  out  of  the  statute  in  equity.  But  a  devise  for  the 
payment  of  debts  in  general  will  not  revive  a  debt  if  the 
statute  has  run  out  {z),  but  will,  in  equity,  prevent  the  statute 
from  running  out  (a).  And  Lord  Brougham  held,  reversing 
a  contrary  decision  of  Sir  John  Leach,  M.R.,  that  a  bequest 
of  personal  estate  for  the  payment  of  debts  will  have  the 
same  effect  (6). 

As  a  debt  due  from  a  testator's  estate  ma;y  exist,  and  yet 
the  executor  not  be  liable  to  pay,  a  mere  acknowledgment 
of  a  debt  by  an  executor  is  not  sufficient  to  take  a  debt 
out  of  the  statute;  there  must  be  an  express  promise (c). 
And  it  seems  that  a  part  payment  by  one  executor  will  not 
take  the  case  put  of  the  statute  as  against  his  co-executor  {d). 

It  seems  that  a  notice  in  a  newspaper,  by  a  personal 
representative,  that  he  will  pay  all  debts  justly  due  from 
his  testator,  will  prevent  a  debt  from  being  barred  by  the 
Statute  of  Limitations  (e). 

A  part  payment  must  appear  to.be  the  payment  of  a  debt, 
of  the  debt  for  which  the  action  is  brought,  and  a  part  pay- 
ment of  a  larger  sum(/).  "The  principle,"  says  Parke,  B., 
"upon  which  part  payment  takes  a  debt  out  of  the  statute 
is  that  it' admits  a  greater  debt  to  be  due  at  the  time  of  the 
part  payment.  Unless  it  amounts  to  the  admission  that 
more  is  due,  it  cannot  operate  as  an  admission  of  any  still 
existing  debt "  {g). 


268  ;  Mencw  v.  Axton,  Carth.  3  ; 
Chievly  v.  Bond,  4  Mod.  105  ; 
Ticliell  V.  Short,  2  Ves.  sen. 
239. 

(z)  Sufjie  V.  Jones,  2  "Ves. 
&  B.  275  ;  13  K.  R.  83  ;  Gulliter 
v.  Gulliver,  1  H.  &  N.  174. 

(a)  Hughes  v.  Wynn,  1  Turn. 
&  E.  307  ;  Hargreaves  v.  Mitchell, 
6  Madd.  326  ;  23  E.  R.  231"; 
Moore  v.  Petehell,  22  Beav.  172  ; 
Jacquet  v.  Jacq%iet,  27  Beav.  332. 

(J)  Jones  T.  Scott,  1  Russ.  &  M. 
255  ;  32  E.  E.  210.  But  see  Spong 
V.  Wright,  9  M.  &  W.  629. 

(c)  Tiillocli  T.  JOwtm,  E.  &  Moo. 
416  ;  27  R.  E.  765  ;  and  see  AtUm 
V.  TredgoU,  2  B.  &  C.  23 ;  3  D. 
&  Ry.  200  ;  26  R.  R.  254  ;  For^,- 
liam-t.  Wallis,22  L.  J.,  Chan.  548. 

(<f)  Scholey  v.  Walton,  12  M.  & 
W.  510. 


(e)  Jones  y.  Scott,  1  Russ.  & 
M.  253  ;  32  R.  R.  210. 

(/)  Tippetts  V.  Heane,  1  C, 
M.  &  R.  252  ;  4  Tyr.  772.  But 
the  sum  need  not  then  be  ascer- 
tained. Walher  v.  Butler,  25 
L.  J.,  Q.  B.  377  ;  6  E.  &  B.  506. 
In  IBurn  v.  Boulton,  15  L.  J.,  . 
C.  P.  97;  2  C.  B.  476,  it  was 
held  that  there  was  a  difference 
between  a  debt  on  a  promissory 
note,  and  a  debt  on  a  quantum 
meruit.  That,  therefore,  if  a 
payment  is  made,  less  than  the 
amount  of  the  note,  it  need  not 
be  proved  by  any  expressions  at 
the  time  of  payment  to  be  a  part 
payment ;  and  see  Worthington 
V.  Grimsditch,  7  Q.  B.  479. 

(^)  Worthington  v.  Grims- 
ditch,  7  Q.  B.  479.  See  Gowan 
V.  Forster,  3  B.  &  Ad.  510. 
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"Where  a  debtor  owes  his  creditor  some  debts  from  a     CHAPTER 
period  longer  than  six  years,  and  others  from  a  period        XXII. 


■within  six  years,  and  pays  a  sum  without  appropriating  it  Appropvia- 
to  nny  particular  debt,  such  payment  is  not  a  payment  on  tion  of 
account,  to  take  out  of  the  Statute  of  Limitations  the  debts  payments. 
due  longer  than  six  years,  but  the  creditor  may  at  any  time 
apply  such  payments   to  the  debts  due  longer  than  six 
years  {h). 

Giving  a  bill  is  sufficient  as  a  payment  or  acknowledg-  Payment  hj 
ment  to  obviate  the  statute  («).     But  drawing  the  bill  is  i^i^l- 
payment  or  acknowledgment  at  the  time  of  the  drawing, 
and  not  at  the  time  of  the  payment  by  the  drawee  {K). 

Goods  treated  as  money  are  a  sufficient  payment  (J).  Payment  by 

goods. 

An  acknowledgment  required  by  the  9  Geo.  4,  c.  14,  is  Stamp  on 
by  the  eighth  section  of  that  Act  exempted  from  stamp   acknowledg- 
duty,  to  which  it  would  otherwise  have  been  subject,  as  an  '"snt. 
agreement  {yn).     But  if  it  amount  to  a  promissory  note, 
the   exempting   clause   does   not    apply,   and   a   stamp   is 
necessary  (w). 

A  mere  parol  statement  of  an  antecedent  debt,  without  Statement  of 
any  new  contract  or  consideration  made  within  six  years  account, 
before  action  brought,  does  not  constitute  a  sufficient  cause 
of  action  to  prevent  the  operation  of  the  Statute  of  Limita- 
tions (o).  But  where  there  are  cross  demands  of  which 
there  is  a  mutual  settlement  by  the  statement  of  a  balance, 
the  case  is  taken  out  of  the  statute,  because,  as  observed 
by  Mr.  Baron  Alderson  (ji),  "  the  truth  is,  that  the  going 


(7t)  Mills  V.  Foiohes,  5  Bing. 
K.  C.  455  ;  7  Scott,  444  ;  Waller 
V.  Laci,  9  L.  J.  C.  P.  217  ;  1 
Scott,  186  ;  1  M.  &  Gr.  54  ;  Nash 
V.  Hodqson,  1  Kay,  650  ;  23  L.  J., 
Chan.  780  ;  but  see  25  L.  J.,  Chan. 
186  ;  6  De  C,  M.  &  G.  474,  and 
ante,  p.  304. 

(i)  Turnnj  v.  Dodimll,  3  E.  & 

B.  136  ;  irviTig  v.  Veitcli,  3 
M.  &  W.  90. 

(Ji)  Oowan  V.  Forster,  3  B.  & 
Ad.  507. 

(Z)  Hart  V.  Nasli,  2  C.  M. 
&  K.  337  ;  Hooper  v.  Stevens,  7 

C.  &  P.  260  ;  4  Ad.  &  E.  71 ;  5 
K.  &  M.  635  ;  1  Har.  &  W.  480  ; 
and  see  as  to  the  evidence, 
Moore  v.  Strong,  1   Bing.  N.  C. 


441  ;  JBodyer  v.  Archer,  10  Exch. 
333. 

(m)  31orr!s  v.  Dixon,  4  Ad.  & 
E.  845  ;  6  N.  &  M.  438  ;  Stamp 
Act,  1891,  s.  1. 

(n)  Jones  v.  B.yder,  4  M.  &  W. 
32  ;  Holmes  v.  Maehrcll,  3  C.  B. 
N.  S.  789  ;  Parmiter  v.  Parmiter, 
30  L.  J.,  Ch.  508,  per  Lord 
Campbell. 

(o)  Jones  V.  Ryder,  4  M.  &  W, 
82,  overruling  Smith  v.  Forty,  4 
C.  &  P.  126. 

(p)  Ashly  V.  James,  11  M.  & 
W.  542  ;  Worthington  v.  Grims- 
ditch,  7  Q.  B.  479  ;  Pott  v.  Cleqq, 
16  M.  &  W.  327  ;  16  L.  J.,  Exch. 
210. 
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CHAPTER     through  an  account,  with  items  on  both  sides,  converts  the 
■^-^^^-        set-off  into  payments  "  {q). 


Payment  of 
interest. 


When  the 
acknowledg- 
ment must  be 
made. 


Must  be  made 
before  action 
toought. 


Payment  o£ 
money  into 
■Court. 

By  whom. 


Payment  of  interest  is,  in  general,  suflScient  to  take  the 
principal  out  of  the  statute  (r),  but  a  payment  of  principal 
(except  in  the  case  of  bills  or  notes)  will  not  revive  a  claim 
for  interest  (.?). 

Secondly,  as  to  the  time  when  the  acknowledgment  must 
be  made. 

Except  in  the  cases  which  have  been  mentioned  of 
devises  and  bequests  for  the  payment  of  debts,  it  makes 
no  difference  whether  the  promise,  acknowledgment,  or 
payment  were  made  before  or  after  the  expiration  of  six 
years.  An  acknowledgment  which  prevents  the  running 
out  of  the  statute  will  also  revive  a  debt  already  barred. 

It  was  formerly  held  that  the  acknowledgment  might  be 
after  action  brought  (t).  But  as  the  acknowledgment  is 
now  considered  as  the  ground  of  action  and  the  subject  of 
the  declaration,  the  promise,  acknowledgment,  or  payment 
must  clearly  be  before  action  brought  (m). 

Payment  of  money  into  Court  will  not  take  a  bill  or  note 
out  of  the  statute,  except  as  to  the  amount  paid  in  (x). 

Thirdly,  as  to  the  person  by  whom  the  promise, 
acknowledgment,  or  payment  may  be  made. 

It  may  be  made  by  an  agent  {y),  and  therefore  by  a  wife 


(£)  Bodyer  v.  Archer,  10  Exch. 
333;  Amos  v.  Smith,  31  L.  J., 
Exch.  423  ;  Wbrthington  t. 
Grimsditch,  7  Q.  B.  479.  See, 
however,  Clarh  v.  Alexander,  13 
L.  J.,  C.  P.  133.  One  item  only 
is  enough.  Knowles  v.  Mitchell, 
1 3  East,  249  ;  Higli/more  v.  Prim- 
rose, 5  M.  &  S.  65.  See  Lemere  v. 
Mliott,  6  H.  &  N.  656. 

OO  Purdon  v.  Pwrdon,  10  M.  & 
W.  562  ;  Bamfield  y.  Tupper,  7 
Exch.  27 ;  Maher  v.  Maber,  36 
L.  J.,  Ex.  70  ;  L.  E.,  2  Ex.  153  ; 
but  not  necessarily  so  ;  Morgan 
T.  Roiolands,  L.  E.,  7  Q.  B.  493  ; 
41  L.  J.,  187,  where  payment  of 
interest  was  made  under  pressure 
of  legal  process. 

(«)  Collier  v.  Willoek,  4  Bing. 
313;    12  Moore,  557;   Bealy  v. 


Greemlade,  2  C.  &  J.  61. 

(f)  Yea  T.  Fouraker,  2  Burr. 
1099 ;  Lloyd  v.  Maund,  2  T.  E. 
760  ;  Buclter  v.  Hamnay,  4  East, 
604,  n. 

(»)  Tanner  v.  Smart,  6  B.  &  C. 
603  ;  9  D.  &  E.  549  ;  30  R.  R. 
461  ;  Beiv  t.  Pettet,  1  Ad.  &  E. 
196  ;  3  N.  &  M.  456  ;  Bateman 
V.  Binder,  3  Q.  B.  574. 

(x)  Beid  V.  Dickons,  6  B.  &  Atl. 
499  ;  2  N.  &  M.  369  ;  and  see 
Long  Y.  Gremlle,  3  B.  &  C.  10  ; 
4  D.  &  R.  632. 

(?/)  Burt\.  Palmer,5'Esp.  145  ; 
lOE.  R.  707,  n.  But  an  aclmow- 
ledgmenfin  writing,  signed  by  an 
agent,  has  been  held  insufl&cieiit. 
Hyde  y.  Johnson,  2  Bing.  N.  C. 
776;  3  Scott,  289.  Sedquaire.  This 
case,  however,  has  been  several 
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acting  as  agent  (z),  and  by  one  partner  even  after  dissolu- 
tion of  the  partnership  (a),  if  lie  makes  a  payment.  But  if 
an  agent  exceed  his  authority  in  making  the  payment  it 
will  not  take  the  debt  out  of  the  statute  (S).  It  may  be 
made  by  an  infant  for  necessaries  (c).  Payment  of  interest 
by  an  indorser  of  a  promissory  note  does  not  take  the  note 
out  of  the  statute  as  against  the  maker  (d). 

The  9  Geo.  4,  c.  14,  introduced,  as  we  have  seen,  a 
distinction  between  acknowledgments  and  promises  by 
ivords  onhj{e),  and  payments.  The  former,  in  the  case  of 
joint  contracts,  affected  only  the  party  acknowledging  ;  the 
latter  retained  their  former  effect.  But  this  distinction 
was  abolished  by  the  19  &  20  Vict.  c.  97,  s.  14,  which 
statute  restrains  the  effect  of  the  acknowledgment  implied 
from  payment  and  confines  it  to  the  party  making  it,  as  the 
9  Geo.  4,  c.  14,  had  restrained  the  effect  of  aa  express 
acknowledgment.     But  the  statute  is  not  retrospective  (/). 

It  has  been  held,  that  payment  of  a  dividend  under  a  In  cases  of 
commission  of  bankruptcy  against  one  of  two  makers  of  a  tankruptcy 
joint  and  several  note  would  take  the  note  out  of  the  statute  ygngy  ^°  " 
against  the  solvent  maker  {g).      But  that  is  doubtful,  for  it 
was  afterwards    more    correctly  held    that    payment  of   a 
dividend  by  the  assignees  of  an  insolvent  would  not  tajice  a 
note  out  of  the  statute  as  against  his  co-makers,  for  there  is 
no  acknowledgment  of  more  being  due  (h). 


By  joint 
contractors. 


Statute 

19  &  20  \iQ,t. 

C.97. 


times  recognized,  and  a  question 
has  even  been  made  whether  a 
written  acknowledgment,  signed 
by  one  of  several  partners  in 
trade,  has  any  other  effect  than 
an  acknowledgment  by  one  of 
several  ordinary  joint  contractors. 
Clarli  V.  Aleseander,  13  L.  J., 
C.  P.  133.  But  now  by  19  &  20 
Vict.  c.  97,  s.  13,  the  signature  of 
an  agent  suffices. 

(z)  Evidence  of  admissions  by 
an  agent  may  be  admissible  with- 
out calling  the  agent.  Paletliorjie 
V.  Furnish,  2  Esp.  511  ;  Ander- 
son  V.  Saunderson,  2  Stark.  204  ; 
Holt,  N.  P.  C.  591  ;  17  E.  E.  681  ; 
19  E.  E.  703  :  Gregorys.  Parlier, 
1  Camp.  394  jlOE.R.  712;  but  see 
GiUon  V.  Baglwtt,  5  C.  &  P.  211. 

(a)  WuoA  V.  Braddich,  1 
Taunt.  104  ;  9  E.  E.  711. 

(V)  Linsell  v.  Boimr,  2  Bing. 
N.  C.  241  ;  2  Scott,  399. 

(e)  WilKm  v.  Smith,  4  E.  & 

B.B.B. 


B.  180. 

(d)  Harding  v.  Bdgcumhe,  28 
L.  J.,  Exch.  313. 

(«)  As  to  the  efEect  of  an 
acknowledgment  by  an  executor, 
see  Fordham  v.  Wallis,  22  L.  J., 
Chan.  548.  See  Emery  v.  Day, 
1  C,  M.  &  E.  249  ;  4  Tyr.  695. 

(/)  Jaclison  V.  Woolley,  27  L. 
J.,  Q.  B.  448.  This  statute  had 
been  held  to  be  retrospective,  and 
to  take  away  the  efEect  of  a  pay- 
ment by  a  joint  contractor  as 
against  his  companion,  though 
made  before  the  statute.  Thomp- 
son V.  Waithman,  26  L.  J.,  Chan. 
134  ;  Jachson  v.  Woolley, 21  L.  J. 
Q.  B.  181. 

(j')  Baties  v.  Edwards,  21  L.  J., 
Exch.  4. 

(K)  Jaohson  v.  Fairhanh,  2  H. 
Bl.  340,  recognized  in  Perham  v. 
Raynal,  2  Bing.  306 ;  9  Moore,  556 ; 
but  see  Brandram  v.  Wharton,  1 
B.  &  Al.  463  ;  19  E.  E.  354,  357. 
24 
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Fourthly,  as  to  the  person  to  whom  the  acknowledgment, 
promise,  or  payment  must  be  made. 

It  has  been  held,  that  the  acknowledgment  or  promise 
need  not,  in  point  of  fact,  be  made  to  the  plaintiff,  but  may 
be  made  to  a  stranger  (i).  Therefore,  a  letter  by  one  joint 
and  several  maker  of  a  promissory  note  to  another  has  been 
decided  to  take  the  note  out  of  the  statute  as  against  the 
writer  (k)  -,  and  from  the  cases  there  cited,  it  should  seem 
it  would,  before  the  9  Geo.  4,  c.  15,  hare  had  the  same 
effect  as  against  the  other  maker  to  whom  it  was  addressed. 
So  also,  in  an  action  by  indorsees  against  acceptors  of  a 
bill,  a  deed  between  the  acceptors  and  third  persons, 
reciting. that  the  bill  was  outstanding  and  unpaid,  was  held 
to  take  it  out  of  the  statute  (I).  So  an  acknowledgment  to 
the  holder  of  a  bill  or  note,  enures  to  the  benefit  of  a 
subsequent  holder  (m).  So  a  payment  to  an  administrator, 
under  void  letters  of  administration,  will  take  a  note  out  of 
the  statute  in  an  action  by  an  administrator  under  valid 
letters  (n). 

Lastly,  as  to  the  evidence  by  which  a  promise,  acknow- 
ledgment, or  payment  must  be  proved,  in  order  to  its  taking 
a  debt  out  of  the  statute. 

Where  the  same  debt  is  secured  by  different  instruments, 
payment  of  interest  on  one  will  take  the  others  out  of  the 
statute  (o). 

The  statute  9  Geo.  4,  c.  14,  requires  that  an  acknowledg- 
ment or  promise  by  ivords  only  should  be  in  writing,  signed 
by  the  party  chargeable  {p). 

It  was  formerly  held,  that  a  promise  or  payment  conld 
not  be  proved  by  a  verbal  or  unsigned  written  acknow- 
ledgment (§').     But  it  was  also  held,  that  the  appropriation 


(/)  Peters  v.  Brown,  4  Esp. 
46.  As  to  payment  to  an  agent 
of  the  holder,  see  Megginson  v. 
Harper,  2  C.  &  M.  322  ;  4  Tyr. 
94  ;  39  R.  K.  784. 

(/«)  JBalliday  v.  Ward,  3  Camp. 
32. 

(Z)  Mimntstephen  v.  Brooke,  1 
B.  &  Aid.  224. 

(?h)  ffale  T.  Caperu,  1  Ad.  & 
Ell.  102  ;  3  N.  &  M.  863  ;  see, 
however,  Cnj'ps  v.  Darin,  12  M. 
&  W.  159.  But  not  a.  part  pay- 
ment to  one  who  is  no  longer  the 
holder,  Stamford  Banh  v.  Smith, 


[1892]  1  Q.  B.  765  ;  61  L.  J.  40.-). 

(»,)  Clarh  V.  Hooper,  10  Bine. 
480  ;  4  Moore  &  S.  353  ;  38  R.  R. 
508. 

(o)  Bowling  v.  Ford,  1 1  M.  & 
W.  329. 

{p)  See  ante,  p.  363. 

{q)  Willis  T.  Ifewliam,  3  Y.  & 
J.  518  ;  Baildon  v.  Walton,  1 
Exch.  632  ;  Waters  v.  Tompjiins. 
2  C,  M.  &  R.  723  ;  1  Tyr.  &  Gr! 
137  ;  Bayley  v.  Ashton,  4  P.  &  D. 
204 ;  Maghee  v.  0'  Neil,  7  M.  &  W. 
531  ;  see,  however,  Eastiuood  v. 
Saville,  9  M.  &  W.  615. 


statute  of  LimHalions. 


371 


of  the  payment  to  a  particular  debt  might  (f).     Payment     CHAPTER 
may,  however,  now  be  proved  like  any  other  fact  (s).  ^'S.w. 


This  part  of  the  statute  is  retrospective,  and  therefore  statute 
an  oral  acknowledgment  or  promise,  though  made  before  retrospective. 
1st  January,  1829,  when  the  statute  came  into  operation, 
became  inadmissible  in  evidence  (J), 

Entries  on  the  bill,  of  payment  of  interest  or  principal,  Entries  on 
in  the  handwriting  of  the  plaintiff,  were  formerly  evidence  the  bill. 
to  take  the  debt  out  of  the  statute  ;  but  now  the  9  Geo.  4, 
c.  14,  s.  3,  enacts  that  no  indorsement  or  memorandum  of 
any  payment,  written  or  made  after  the  1st  January,  1829, 
upon  any  promissory  note,  bill  of  exchange,  or  other  writing, 
by  or  on  behalf  of  the  party  to  whom  such  payment  shall 
be  made,  shall  be  deemed  sufficient  proof  of  such  payment, 
so  as  to  take  the  case  out  of  the  operation  of  the  statute. 
It  may  now,  therefore,  be  advisable  that  any  indorsement 
of  payment  of  interest,  or  part  payment  of  principal,  should 
be  written  by  the  debtor  and  signed  by  both  parties ;  signed 
by  the  creditor,  as  evidence  in  favour  of  the  debtor;  written 
and  signed  by  the  debtor,  to  keep  the  security  alive  in 
favour  of  the  creditor. 

Indorsements  of  the  payment  of  interest  are  presumed  to 
have  been  written  at  the  time  they  bear  date  {u). 

As  an  entry  by  a  person  deceased  against  his  interest  is 
evidence  in  an  action  brought  by  his  personal  representa- 
tives, such  an  entry  of  payment  of  interest  is  admissible  in 
an  action  by  them  on  a  bill  or  note  for  the  purpose  of 
proving  payment.  But  if  the  entry  be  on  the  bill  or  note 
itself,  payment  so  proved,  though  admissible,  would  not  by 
the  express  words  of  the  statute  be  sufficient  to  take  the 
debt  out  of  the  statute.  Yet  if  the  entry  were  on  some  other 
paper,  it  seems  it  would  not  only  be  admissible  but  sufficient. 
For  the  expression  "other  writing"  in  the  statute  only 
means  any  other  writing  containing  the  contract  {x). 

Eighthly,  as  to  the  mode  in  -which  the  statute  is  to  be  how  the 
taken  advantage  of.  statute  is 


It  must  now  be  pleaded,  in  all  cases  specially  {y). 


TO  BE  TAKEN 

ADVANTAGE 

OF. 


(/•)  Waters  v.  TomiMns,  supra  ; 
Bevaii  V.  QetUrig,  3  Q.  B.  740  ; 
Baildon  v.  Walton,  1  Exch.  632. 

(«)  Cleave  v.  Juries,  in  error,  6 
Exch.  573. 

(f)  Towler  v.  Clintteitun,  6 
Bing.   258;     3    M.    &    P.    619; 


3]  E.  R.  411  ;  HilliardiY.  Leiui-d, 
Moo.  &  M.  297. 

(m)  Smitli  V.  Battens,  1  M.  &; 
Bob.  341. 

(;r)  Bradley  v.  James,  22  L.  J., 
C.  P.  193  ;  13  C.  B.  822. 

(y)  Orel.  XIX.  r.  15.  See 
24—2 
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Statute  of  Limitations. 

The  defendant  must  now  plead  that  tlie  claim  is  barred 
by  the  Statute  of  Limitations  (s). 

To  a  plea  of  set-off,  the  Statute  of  Limitations  must  be 
replied  specially  (a). 

The  plaintiff  may  reply  to  a  plea  of  the  statute,  that  he 
is  within  the  saving  clause,  or  rather  such  parts  as  are 
unrepealed.  An  acknowledgment  or  payment  obviating 
the  statute  must  be  specially  pleaded  {])). 

Lastly,  independently  of  the  statute,  if  a  note  be  twenty 
years  old  (c),  it  will  be  presumed  to  have  been  paid,  in  the 
absence  of  circumstances  tending  to  repel  the  presump- 
tion (d). 

The  lapse  of  thirteen  years  has  been  held  sufficient  to 
raise  a  presumption  of  the  repayment  of  a  loan  not  secured 
by  a  note  (e). 


Wahelee  v.  Dmis,  25  W.  R.  60. 
In  the  County  Court  a  defendant 
must  give  notice  of  it  as  a  special 
defence,  County  Court  Act,  1888, 
s.  82  ;  County  Court  Rules,  1889, 
Ord.  X.  rr.  10  &  14  (a). 

{z)  And  should  apparently  state 
the  Act  on  which  he  relies,  which 
for  actions  on  a  bill  or  note  is  the 
21  Jac.  1,  c.  16,  s.  3.  See  R.  S. 
C.  1883,  Forms  in  Appendix. 

[a)  ChMpple  V.  Durston,  1  C.  & 
J.  1  ;  35  R.  E.  669.  See  post, 
Chapter  on  Remedies;  Pleading. 


(J)  Sheet  V.  Lindsay,  [1877]  2 
Ex.  D.  314. 

(c)  Such,  for  two  hundred 
years,  has  been  the  common  law 
as  to  a  bond.  The  defence  was 
introduced  into  Ireland  by  statute 
8  Geo.  1,  c.  4,  and  into  England 
by  the  3  &  4  Will.  4,  c.  42,  s.  3. 

(d)  Duffield  V.  Creed,  5  Esp.  52  ; 
Brown  y.  Rutherford,  14  Ch.  D. 
687. 

(e)  Cooper  v.  Turner,  2  Stark. 
497  ;  20  R.  R.  730. 
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CHAPTEE 

XXIII. 

1  HOUGH  it  be  a  general  rule  of  law,  that  one  simple  con-  :; 

tract  cannot  be  satisfied  by  another  similar  executory  con-   Suspends  the 

tract  (a),  for  that  is  merely  substituting  one  cause  of  action  sf™pie'''cou-'^ 

for  another,  yet  the  delivery  of  a  valid  bill  or  note  suspends  tract. 

the  creditor's  remedy  for  a  debt,  and  if  he  either  receive 

the  money  on  the  instrument,  or   be   guilty  of  laches,  it 

operates  as  a  complete  satisfaction (&).     "The  law,"  says 

Lord  Kenyon,  "  is  clear,  that  if,  in  payment  of  a  debt,  the 

creditor  is  content  to  take  a  bill  or  note  payable  at  a  future 

day,  he  cannot  legally  commence  an  action  on  his  original 

debt,  until  such  bill  or  note  becomes  payable,  and  default 

is  made  in  the  payment ;   but,  if  a  bill  or  note  is  of  no 

value,  as  if,  for  example,  drawn  on  a  person  who  has  no 

effects   of  the  drawer   in   his  hands,  and  who,  therefore, 

refuses  it,  in  such  case  he  may  consider  it  as  waste  paper, 

and  resort  to  the  original  demand,  and  sue  the  debtor  on 


(a)  But  see  Com.  Dig.  Accord, 
li.  ;  Good  V.  Cheesman,  2  B.  &  Ad. 
328 ;  4  C.  &  P.  513  ;  36  R.  R. 
.571 ;  CaHwright  v.  Caoh,  3  B.  & 
Ad.  701  ;  37  R.  R.  584  ;  Garrard 
V.  Woolner,  8  Bing.  258  ;    1  M.  & 


Sc.  327  ;  Caiie?-  v.  Wormald,  1 
Exch.  81. 

(*)  8  &  4  Anne,  c.  9,  s.  7  ; 
Siiree  v.  Tripp,  15  L.  J.,  Exch. 
318  ;  15  M.  &  W.  23. 
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it "  (c).  The  taking  a  bill  or  note  from  the  original  debtor, 
or  from  a  third  person  {d),  amounts  to  an  agreement  to  give 
the  debtor  credit  for  the  time  it  has  to  run  ;  but  when  that 
time  has  expired,  and  the  bill  or  note  is  in  the  hands  of  the 
creditor  unpaid,  the  liability  of  the  debtor  on  the  original 
debt  revives  (e). 

But  a  creditor  may  agree  to  take  for  a  debt  ah-eady  due 
a  bill  as  a  collateral  security,  without  affecting  his  presc-nt 
right  to  sue  for  that  debt.  A  creditor  who  takes  from  his 
debtor  as  a  collateral  security  only  a  bill  indorsed  by  his 
debtor,  as  he  is  trustee  of  the  rights,  so  he  is  bound  by  the 
duties  of  a  holder,  and  if  he  neglects  to  present  or  give 
notice  of  dishonour  to  his  debtor,  the  debtor  is  discharged, 
for  no  one  but  the  actual  holder  can  perform  these  duties(/). 

It  is  not  essential  to  plead  the  taking  of  a  negotiable 
instrument,  either  as  payment  or  as  satisfaction.  In  answer 
to  an  action  for  a  debt,  it  is  sufficient  to  allege  that  a  bill 
or  note,  payable  to  order  or  bearer,  was  delivered  for  and  on 
account  of  the  sum  due  {g),  and  that  the  bill  or  note  has 
been  or  is  running,  or  that  it  is  in  the  l:ands  of  a  third 
person  (A).  But  a  plea  was  not  double,  which  alleged  both 
that  the  bill  was  taken  for  and  on  account,  and  also  in  pay- 
ment {i).  But  the  liberty  of  pleading  that  a  bill  or  note 
was  given  or  taken  on  account  was  confined  to  the  case  of 
such  instruments.  It  must  have  appeared  on  the  face  of  (he 
plea  that  the  bill  or  note  was  payable  to  order  or  to  bearer, 
otherwise  the  plea  would  be  bad,  even  after  verdict(/r;). 

The  payment  of  a  substituted  note,  though  given  by  a 
stranger,  has  been  held,  in  an  action  on  the  first  note, 
admissible  under  a  plea  of  payment  (J). 


(fi)  Stediuany.  Gooch,  1  Esp.  3  ; 
Kearslahe  y .  Morgan,  5  T.  R.  513. 
An  unsatisfied  judgment  on  the 
biU  alone  will  not  destroy  the 
original  debt.  Tarleton  v.  All- 
Jniseii,  2  Ad.  &  Ell.  32. 

((T)  BelUhaw'y.  £iigh,\l  C.  B. 
191  ;  Bottomlcy  t.  Nwttall,  28  L. 
J.,  C.  P.  110  ;  5  C.  B.,  N.  S.  122. 

(e)  See  "unpaid  seller,"  Sale 
of  Goods  Act  [1893],  s.  38  (1)  b. 

(/)  Peacock  v.  PurgeU,S2  L.  J., 
C.  P.  256. 

(i/)  Kearslalie  v.  Morgan,  5  T. 
K.  513  ;  see  Griffiths  v.  Oiccii,  13 
M.  &  W.  58. 

(70  Price  v.  Priee,  16  M.  &  W. 


232 ;  but  see  Mercer  v.  Cheese, 
12  L.  J.,  C.  P.  56  ;  4  M.  &  G. 
804 ;  Crisp  v.  Griffiths,  2  C,  M. 
&  R.  159. 

(i)  Maillard  v.  Bnhe of  Argyle, 
6  M.  &  G.  40.  And  an  aUegatiou 
that  a  biil  was  given  "  on  account 
of  and  in  payment  and  discharge," 
is  not  equivalent  to  an  allegation 
that  it  was  given  in  satisfaction. 
M'Bowall  V.  Boyd,  17  L.  J.,  Q.  B. 
295  ;  Kemp  v.  Watt,  15  M.  &  W. 
672. 

Qe)  James  v.  Williavis,  13  M.  & 
W.  828. 

(0  Thome  v.  Smith,  20  L.  J., 
C.  P.  71  ;  10  C.  B.  659. 
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The  taking  a  bill  or  note  from  a  party  bound  by  a  con-     CHAPTER 
tract  under  seal  does  not  extinguish  or  suspend  the  remedy       ^^^^^- 
on  the  speciality,  unless  the  bill  or  note  be  actually  paid,   xot  on  a  con- 
Thus,  where  one  of  three  joint  covenantors  gave  a  bill  of  tract  under 
exchange  for  part  of  a  debt  secured  by  the  covenant,  it  was  seal. 
held  that  the  bill  only  operated  as  a  collateral  security,  not 
affecting  the   remedy  on   the   covenant,  and  even  though 
judgment  had  been  obtained   on  the  bill  ;    Le  Blanc,  J., 
observing,  "  The  giving  of  another  security,  which,  in  itself, 
would  operate  as   an  extinguishment  of  the  original  one, 
cannot  operate  as  such  by  being  pursued  to  judgment,  unless 
it  produce  the  fruit  of  a  judgment"  (m). 

Where  a  tenant  gave  a  note  of  hand  for  airears  of  rent.  Does  not  sus- 
it  was  held  that  the  landlord  might  nevertheless  distrain,  ior  1'^"'^  distress. 
the  note  was  no  alteration  of  the  debt  till  after  payment  (w). 


attorney's 
bill. 


The  Attorneys  and  Solicitors  Act,  G  &  7  Yict.  c.  73,  s.  41,  Xote  in  pay- 
enacts,  that  an  application  to  tax  an  attorney's  or  solicitor's  ™^'^*  °*  ^'^ 
bill  must  be  made  within  twelve  months  after  payment. 
Where  a  projnissory  note  is  given  for  an  attorney's  bill 
payable  at  a  future  day,  the  twelve  months  run  from  the 
time  the  note  was  paid,  and  not  from  time  it  was  given, 
unless  it  were  agreed  to  treat  it  as  payment  at  that  time  (o). 

If  the  debtor,  instead  of  paying  the  creditor,  directs  him   Consequence 
to  take  a  bill  of  a  third  person,  which  the  creditor  does,  °*/^  creditor 
and  the  bill  is  dishonoured,  the   lial)ility  of  the   original  *£  j|°hird 
debtor  revives  (j»)  ;  and  it  is  not  necessary  to  give  the   person. 
original  debtor  notice  of  the  dishonour  (§').     The  bill  or 
note  must  be  presented  within  a  reasonable  time  (r). 

So  if  the  creditor,  not  having  the  option  of  taking  cash, 
takes  of  his  own  accord  a  bill  of  his  debtor's  agent,  the 


(7//)  Dralie  v.  Mitelwll,  3  East, 
251 ;  7  B.  E.  449  :  followed  in 
Wegg  Pronger  v.  Ecans,  [1895] 

I  Q.  B.  108.    And  see  Ciirtis  v. 
Mviih,  2  Ves.  &  B.  416. 

(m)  Harris  v.  SMjJway,  1744  ; 
J£wer  V.  Lady  Clifton,  C.  B.,  Trin. 
T.  1735  ;  Bull.  N.  P.  182  ;  Palfrey 
V.  Baiter,  3  Price,  572  ;  Datig  v. 
Gyde,  2  Ad.  &  Ell.  623  ;  4  N.  & 
M.  462.  Even  a  bond  given  for 
rent  does  not  extinguish  it.  Kent, 
though  due  on  a  parol  lease,  is  of 
as  high  a  nature  as  an  obligation. 

II  Vin.   Ab.   289.       Palmer  v. 


Bramley,  [1895]  2  Q.  B.  405. 

(tf)  Sayer  v.  Wagstaff,  5  Beav. 
415  ;  In  re  Harries,  13  M.  &  W. 

3  ;  In  reRumefY.  Haslam,  [1893] 
2  Q.  B.  286. 

(^)  Harsh  V.  Pedder,  i  Camp. 
257  ;  Holt,  N.  P.  C.  72  ;  Ea- parte 
Piclison,  cited  6  T.  K.  142  ;  Taylor 
V.  Brigqs,  M.  &  M.  28  ;  and  see 
Rubliison  V.  Bead,  9  B.  &  C.  449  ; 

4  Man.  &  Ey.  349. 

{(j)  Swinyard  v.  Bowes,  5  M.  & 
S.  62  ;  17  E.  E.  274. 

(r)  CkaiiiLcrlyii  v.  Velarivc,  2 
Wilson,  351. 
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Of  the  credi- 
tor's agent 
taking  the 
delator's  bill. 


debtor  is  not  discharged  (s).  But  if  the  debtor  refer 
his  creditor  to  a  third  person  for  payment  generally,  and 
the  creditor,  having  the  option  of  taking  cash,  elects  to 
take  a  bill  which  is  dishonoured,  the  original  debtor  is 
discharged  {t). 

The  consequence  of  giving  a  bill  to  an  agent,  an  auctioneer, 
for  example,  who  has  no  authority  to  receive  anything  but 
cash,  is,  that  the  party  giving  the  bill  is  not  discharged 
from  the  demand  of  the  principal,  although  the  bill  fall  due 
at  the  period  when  the  debt  ought  to  have  been  discharged, 
and  be  regularly  paid  to  the  holder  (m). 

The  tnking  of  his  separate  bill  from  one  of  several  partners 
for  a  joint  debt,  will,  as  we  have  seen,  discharge  the  others. 
Such  a  transautioa  imports  an  agreement  between  the 
creditor  and  the  firm,  that  the  creditor  shall  rest  on  the 
liability  of  tlie  one  partner  alone,  and  shall  discharge  the 
others  ;  that  is,  an  accord — and  the  separate  bill  is  a  satis- 
faction. For  the  separate  liability  of  one  partner  may,  in 
many  cases,  be  more  advantageous  than  his  joint  liability 
with  others.  It  is  not  extinguished,  at  law,  by  his  predecease  ; 
in  the  event  of  a  separate  adjudication  of  bankruptcy 
against  him,  it  would  be  satisfied  before  joint  debts  {x), 
and  it  avoids  difficulties  which  might  arise  in  suing  him 
with  another  defendant  {y). 

Where  the  creditor's  rights  against  an  original  debtor 


(is)  RoMnson  v.  Read,  '9  B.  &  C. 
4i9  ;  Marsh  v.  Pedder,  Holt,  N. 
P.  0.  72  ;  4  Camp.  257. 

(0  Strong  V.  IlaH,  6  B.  &  C. 
160  ;  9  D.  &  R.  189  ;  2  C.  &  P. 
.->;')  ;  30  R.  R.  272  ;  Smith  v.  Per- 
nind,  7  B.  &  C.  19  :  9  D.  &  K. 
803  ;  and  see  Baillie  v.  Moore,  15 
L.  J.,  Q.  B.  169  ;  8  Q.  B.  489. 

(a)  Syjics  V.  Giles,  5  M.  &  W. 
64.5  ;  Williams  v.  Etans,  1  Law 
Rep.,  Q.  B.  3.52 ;  CatterdU,  v. 
Hindle,  1  Law  Rep.,  C.  P.  186. 
A  cheque  duly  honoured  is  equi- 
valent to  cash  ;  thus,  when  the 
steward  of  a  manor  received  pay- 
ment from  a  copyholder  by  a 
crossed  cheque,  which  was  duly 
honoured,  the  payment  was  held 
good  as  against  the  lord,  although 
the  bankers,  through  whose  hands 
the  cheque  necessarily  passed 
being  crossed,  detained  the  pro- 
ceeds on  account  of  a  debt  due 


to  them  from  the  steward. 
Bridges  v.  Garrett,  L.  R.,  5  C.  P. 
580  ;  39  L.  J.  251 .  This  case  was 
distinguished  in  Pape  v.  WeMa- 
eirtt,  [1894]  1  Q.  B.  272,  where 
the  cheque  was  dishonoured.  See 
too  Blvmberg  v.  Life  Assur- 
ance Co.,  [1897]  1  Cha.  171  : 
and  Johnntone  v.  Rogers,  80  L.  T., 
N.  S.  488. 

(«)  Bankruptcy  Act,  1883,  s. 
40  (3).  A  discharge  on  a  separate 
bankruptcy  frees  from  joint 
debts.  -Ej!  parte  Hammond,  L. 
R.,  16  Eq.  614. 

\y)  Eoans  v.  Brummond,  4  Esp. 
88  ;  Reed  v.  White,  5  Esp.  122  ; 
Thompson  w.Percival,  5  B.  &  Ad. 
925  ;  3  N.  &  M.  667.  An  unsatis- 
fied judgment  on  such  a  separate 
instrument  is  no  bar  to  suing  the 
others,  Wegg  Prosser  v.  Evans, 
[1895]  1  q;  B.'lOS  ;  ante,  p.  314. 
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are  reserved,  whether  by  express  agreement  (s),  or  by  tlie     chapter 
nnture  of  the  transaction,  or  by  the  original  debtor's  name       ^^Ul. 
being  on  the  new  bill,  the   taking  of  the  bill  of  one  of 
seveial,  or  of  a  stranger,  does  not  discharge  the  original 
debtor. 

^\  here  a  debtor  indorses  a  bill  to  his  creditor,  the  creditor   What  a  cre- 
cannot  sue  for  his  debt  without  proving  presentment  of  the  alitor  who  has 
bill  and  notice  of  dishonour  (a).     But  where  he  does  not  aXhraoured 
indorse  it,  it  neevas  sufficient  for  the  creditor,  when  suing  mi  must 
for  the  original  debt,  to  show  that  the  bill  still  remains  in  prove. 
his  hands,  without  proving  presentment  (b),  or  notice  of 
dishonour  (c)  ;  for  that  is  presumptive  evidence  of  dishonour, 
sufficient  to  throw  it  on  the  defendant  to  show  that  the  bill 
has  been  paid. 

If  the  party  who  gave  the  bill  in  payment  as  a  good  bill  Where  the 
kntw  at  the  time  that  _it  was  of  no  value,  or  fraudulently  t'ansferor 
misrepresented  the  solvency  of  parties  to  it(d),  the  holder,  sh-ument  to' 
on  discovering  the  fraud,  may  immediately  sue  such  party  be  of  no 
on  his  original  liability  ;  or,  if  the  bill  were  given  for  goods,  value. 
delivered  at  the  time,  he  may  disaffirm  the  contract,  and  sue 
in  tiover  for  the  goods.    Thus,  where  a  vendee,  under  terms 
to  pay  for  goods  on  delivery,  obtained  possession  of  them  by 
giving  a  cheque  which  was  afterwards  dishonoured.  Lord 
Tenterden  said,  "  If  the  vendee  had  reasonable  ground  to 
expect  that  the  cheque  would  be  paid,  the  transaction  Avas 
not  fraudulent,  and  the  property  would  pass  to  him  :  if  he 
had  not  reasonable  ground  for  so  expecting,  the  transaction 
was  fraudulent,  and  the  vendors  are  entitled  to  recover  their 
property  in  an  action  of  trover  "  (e). 

A  negotiable  bill  or  note  given  in  discharge  of  a  debt,  and  A  lost  or  de- 
then  lost  or  destroyed,  is  at  common  law  payment  (/) ;  but  stroyed  bill, 

ment. 


(z)  Bedford  v.  DeaJilu,  2  Stark. 
178  ;  2  B.  &  Aid.  210. 

(«)  Xearslake  v.  Morgan,  5  T. 
R.  513  :  Bridges  v.  Berry,  3 
Taunt.  130;  12'R.  R.  618. 

(*)  Ooodwin  v.  Coates,  1  M.  & 
Kob.  221. 

(c)  Bisliop  V.  Bowe,  3  M.  & 
Sel.  362. 

{d)  Byles  on  Bills,  6th  American 
ed.  p.  575. 

(e)  Hawse  v.  Crowe,  1  R.  &  M. 
414  ;  Puchford  v.  Maxwell,  6  T. 
R.  52  ;  Owenson  v.  Morse,  7  T. 
R.  64  ;  BMoj)  v.  ShilUto,  2  B.  & 
Aid.  329,  n.  ;   20  R.  K.  457,  n. ; 


Taylor  v.  Plwim.r,  3  M.  &  Sel. 
562  ;  16  R.  R.  861  ;  Brown  v. 
Kewley,  2  B.  &  P.  518  ;  Oladstone 
v.  Iladwen,  1  M.  &  Sel.  517 ; 
14  R.  R.  520  ;  Noble  v.  Adams,  7 
Taunt.  59  ;  17  R.  R.  445  ;  Earl  of 
Bristol  v.  Wilsmore,  1  B.  &  C. 
514  ;  2  D.  &  R.  755  ;  25  R.  R.  488  ; 
Kilhy  V.  Wilson,  1  R.  &  M.  178. 
See  the  American  authorities  to 
the  same  efiect,  Byles  on  Bills, 
6th  American  ed.  pp.  37,  450, 
574. 

(/•)  Woodford  v.  IVJMeley,  M. 
&  M.  517;  Crowe  v.  Clay,  9 
Exch.  604.  N.B.— In  this  Chapter 
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the  statute  17  &  18  Vict.  c.  125,  s.  87,  would  enable  the 
owner  to  recover,  or  Code,  ss.  69,  70. 


Payment  by  We  have  already  seen  ((/),  that  it  has  been  held  that, 

bank  notes  or  where  a  bill  or  note  payable  to  bearer  is  delivered  without 

biUs.  or  notes      ,■    j   .    _       ,  j.    „    i.  .•     '_ t  _j>  „ ,•  i.: j.ut    t-.-j.   :_ 


payable  to 
bearer. 


"°  ®^     indorsement,  not  in  payment  of  a  pre-existing  debt,  but  in 


Whei'e  a  bill 
is  renewed. 


Taking  a  bill 
determines  a 
lien. 


payment  or  exchange  for  goods  or  other  securities  sold  at 
the  time,  such  a  transaction  amounts  in  general  to  a  sale 
of  sucli  a  bill  or  note,  and  to  an  election  by  the  transferee  to 
take  it  as  money  with  all  its  risks,  and,  consequently,  to 
complete  payment  by  the  transferor  (A). 

If,  in  payment  of  dishonoured  bills,  other  bills  be  given 
for  the  sum  due,  and  the  first  bills  remain  in  the  hands  of 
the  holder,  if  the  latter  bills  be  not  paid,  the  liability  of 
parties  on  tlie  first  bills  revives  («').  And  even  if  the  new 
bills  be  duly  paid,  the  holder  may  recover  on  the  old  bills, 
if  the  amount  of  principal  and  interest  due  thereon  be  not 
covered  by  the  amount  of  the  new  bills  (Ic).  The  holder  of 
an  old  bill  for  the  full'  amount  of  which  a  new  bill  is  given 
cannot  sue  on  it  till' the  new  one  is  at  maturity  {I). 

The  taking  of  a  bill  or  note  in  payment  will,  in  general, 
determine  a  lien.  Thus,  where  the  owner  of  a  ship  having 
a  lien  on  the  goods,  until  the  delivery  of  good  and  approved 
bills,  took  a  bill  of  exchange  in  payment,  and  though  he 
objected  to  it  at  the  time,  afterwards  negotiated  it,  it  was 
held  that  such  a  negotiation  amounted  to  an  approval  of  the 
bill  by  him,  and  to  a  relinquishment  of  his  lien  on  the 
goods  (m).  So,  where,  for  goods  sold,  the  vendor  took  the 
vendee's  promissory  note,  and  negotiated  it  with  his  banker, 
and  it  was  subsequently  dishonoured,  but  continued  out- 
standing in  the  banker's  hands,  it  was  once  held  that  the 
vendor,  by  taking  the  note  and  negotiating  it,  relinquished 
his  lien,  and  that  the  lien  did  not  revive  on  the  dishonour 


the  word  patment  is  not  always 
used  in  its  strict  legal  sense. 

(i/)  Chapter  on  TRANSFER. 

(/()  Camidge  v.  AUeiihy,  6  B.  & 
C.  373  :  9  D.  &  R.  391  ;  30  R.  R. 
358  ;  Ward  v.  Erans,  2  Ld.  Raym. 
928  ;  Brown  v.  Kewley,  2  B.  & 
P.  518  ;  Guardians  of  Lichfield 
Union  V.  Greene.  26  L.  J.,  Exch. 
140  ;  1  H.  &  ISr.'  884  ;  Smith  v. 
Mercer,  L.  R.,  3  Ex.  51.  See 
the  Chapter  on  Transfer. 

(/)  Mx  parte  Barclay,  7  Ves. 


596  ;  Bishop  v.  Bowe,  3  M.  &  S. 
362  ;  Dillon  v.  Rimmer,  1  Bing. 
100  ;  7  Moo.  427. 

(J)  Immley  v.  Musgrove,  4  Bing. 
N.  C.  9  ;  5  Scott,  230. 

{I)  Kendrich  v.  Lomax,  2  C.  & 
J.  405  ;  2  Tyr.  438. 

(fft)  Horncastle  v.  Farran,  3  B. 
&  Aid.  497;  2  Stark.  590^ 
22  R.  R.  461  ;  Alsager  v.  St. 
Xatherine's  Boeh  Company,  14 
M.  &  W.  784  ;  Tamvaeo  v.  Simp- 
son, 19  C.  B.,  N.  S.  478. 
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of  the  note,  the  note  continuing  in  the  banker's  hands  {n).     chapter 
But  this  doctrine  has  been  overruled  by  a  decision  of  the       xxiil.  ^ 
highest  authority  (o). 

But  if  a  bill  or  note  is  taken,  and,  remaining  in  the 
vendor's  hands,  is  dishonoured,  the  goods  not  being  delivered, 
it  should  seem  that  the  lien  revives  {p). 

On  the  sale  of  real  property  the  taking  and  negotiating  But  not  on 
a  note  or  bill  bythe  vendor  does  not  amount  to  a  relin-  real  property. 
quishment  of  his  lien  {q)  on  the  land  (r)  for  the  unpaid 
purchase-money. 

A  bill,  cheque,  or  promissory  note  was  earnest,  or  part  Is  earnest. 
payment,  within   the  seventeenth  section  of  the  Statute 
of  Frauds,  so   as  to   obviate  the  necessity  of  a  written 
contract  (s). 

A  covenant  to  pay  in  promissory  notes  implies  and 
includes  a  covenant  to  pay  the  notes  when  due  (/). 

An  unstamped  bill  or  cheque  is  not  payment  (m). 

{>i)  Bvnney  v.  Poi/ntz,  i  B.  &  (;•;■  As    to    the   circumstances 

Ad.  .568  ;  1  N.  &  M.  229  ;  38  E.  R.  under  which  the  transfer  of  a  bill 

H09.  is  payment  in  bankruptcy,  see 

(w)  6nnn\.Bulcltuw,  Vuvgliaii,  the  Chapter  on  Bankruptcy. 

A-  Co.,  L.  E.,  10  Chan.  Ap.  iSO,  (a)  No\y    Sale  of    Goods    Act 

where  it  was  held  that  a  vendor's  [1893],  s.  4.     If  duly  stamped, 

lien  was  only  conditionally  dis-  see  Stamp  Act  [1891],  s.  14  (4), 

charged  by  taking  vendee's  ac-  and  the  analogous  case  of  Joncn 

ceptances,   and  was   capable  of  t.  Ryder,  4  M.  &  W.  32,  under 

reviving  on  their  dishonour,  even  the  Statute  of  Limitations, 

though  they  had  been  negotiated.  (f)  Di-con  v.  liolroyd,  27  L.  J.. 

{p)  Xeiv  V.  Swain.  1  Dans,  i:  Q.  B.  43  :  7  E.  &  B.  903. 

L.  193  ;  34  E.  E.  767  ;   Vtilpy  v.  (a)   Cimdy  v.  ^Harriott,  1   B.  & 

OaUey,  16  Q.  B.  941.      Wale  of  Ad.  696  ;  3.5  R.  R.  416  ;  Bond  v. 

Goods  Act,  s.  38  (1)  b.  Warden,  14  L.   J.,   Ch.  1.54  ;    1 

{q)  E.e  parte  Loriiig,  1   Eose,  Col.    583.      But    now,    in    case 

1!)  :  Grant  v.  MilU,  2  V.  it  B.  of    a  bill   payable   on   demand, 

306;  13E. E.  101.     See  jMacnik  the  stamp  maybe  subsequently 

v.  Simmons,  15  Ves.  329  ;  10  E.  E.  affixed  by  the  drawee.  Stamp  Act, 

85.     See  as  to  the  effect  of  taking  [1891]  s.   38(2);  and   the   bill 

a  void  cheque,  Bond  v.  Warden,  or  cheque   is   good,  though  the 

14  L.  J.,  Chan.  154  ;  1  Coll.  583.  penalties  are  incurred. 
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Sometimes  bills  drawn  in  England  are  payable  in  a  foreign 
country,. and  bills  drawn  in  a  foreign  country  are  payable 
in  England.  ■  Sometimes  English  bills  circulate  abroad, 
and  foreign  bills  circulate  here :  and,  frequently,  suits  on 
foreign  bills,  or  bills  negotiated  abroad,  are  brought  in 
English  Courts  of  Justice.  The  laws  of  foreign  countries, 
as  to  bills  of  exchange,  often  differ  widely  from  the  law  of 
England,  and  from  each  other.  But  natural  justice,  mutual 
convenience,  and  the  practice  of  all  civilized  nations,  require 
that  contracts,  wherever  enforced,  should  be  regulated  and 
interpreted  according  to  the  laws  with  reference  to  which 
they  were  made,  otherwise  the  rights  and  liabilities  of 
parties  would  entirely  depend  on  the  law  of  the  country 
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where   the  remedy  might  happen  to  be  sought.    Such  a    CHAPTER 
state  of  things  would  introduce  uncertainty  and  confusion   _  ^^^^^ 
infinitely  greater  than  arises  from  that  measure  of  respect 
and  comity,  which  every  tribunal  now  shows  to  the  law  of 
foreign  nations. 


In  determining  how  far  foreign  laws  are  to  regulate 
foreign  contracts  in  English  Courts,  a  great  variety  of 
circumstances  are  often  necessary  to  be  considered.  It 
may  be  essential  to  regard  the  domicil  of  one,  or  both,  or 
all,,  of  the  contracting  parties,  the  place  where  the  contract 
is  made  (which  place  it  may  not  always  be  easy  to  deter- 
mine, for  the  parties  may  live  in  different  countries),  the 
place  where  the  contract  is  to  be  performed,  the  place  where 
the  subject-matter  of  the  contract  is  locally  situate,  and  the 
place  where  the  remedy  is  sought. 

Many  nice  questions,  therefore,  have  already  arisen,  and 
many  more  will,  no  doubt,  in  future  arise  in  our  Courts, 
from  the  conflict  of  English  with  foreign  law,  as  to  bills  of 
exchange. 

The  decisions  of  English  Courts  of  justice  on  the  inter- 
national law  of  contracts  have  not  been  very  numerous,  but 
nothing  can  exceed  the  discrepancy  and  irreconcilable  con- 
trariety of  the  doctrines  and  opinions  of  foreign  writers,  not 
only  on  the  application  of  the  principles  of  international 
law  to  foreign  contracts,  but  on  the  very  principles  them- 
selves (a).  To  enter  into  the  discussion  of  such  topics 
would  be  foreign  to  the  object  and  exceed  the  limits  of  this 
little  book. 


Elements  in 
the  question. 


Discrepancy 
in  the 
doctrine  of 
foreign 
writers. 


But  in  the  dearth  of  authoritative  decisions,  on  the  degree  General 
to  which  foreign  law  is  admissible  here  to  govern  tiie  con-  principles 
tracts  arising  on  bills  or  notes  made,  negotiated,  or  payable  ^"'j*^"^"  ^^ 
abroad,  it  may  not  be  altogether  useless,  with  a  view,  as     "^™ 
well  to  the  right  understanding  of  such  decisions  as  have 
already  been  pronounced,  as  to  the  solution  of  such  unde- 
cided questions  on  the  same  subjects  as  may  hereafter  arise, 
first  to  enumerate  some  of  the  general  principles  which 
seem  to  have  guided  the  English  Courts  in  determining  the 
circumstances,  and  the  degree  in  which  they  will  respect 
foreign  laws,  in  interpreting  contracts  either  altogether  or 
partially  foreign,  and  then  to  adduce  instances  illustrating 
the  application  of  those  principles  to  the  Laws  of  Bills  of 
Exchange. 

(fl)  See  Story's  Conflict  of  Laws. 


382 


Of  Foreign  Law. 


CHAPTEK 
XXIV. 


LEX  LOCI 
COJJTBACTDS. 


LEX  LOCI 
SOLUTIONIS. 


Contracts 
against 
morals,  the 
law  of 
nations,  or 
British 
interest. 


Among  established  principles  in  the  law  of  this  country, 
the  five  (6)  following  rules  appear  to  rank. 

First,  every  contract  is,  in  general,  to  be  regulated  by  the 
laws  of  the  country  in  which  it  is  made.  For  the  laws  of 
that  country  alone  are  there  binding  propria  vigors  on  aliens 
as  well  as  on  natural-born  citizens  or  subjects  (c),  and  the 
parties  to  the  contract  may  generally  be  taken  to  have 
contemplated  the  legal  consequences  which  those  laws 
deduce  from  their  stipulations. 

Hence  the  formalities  essential  to  the  validity  of  the 
contract,  and  the  interpretation  of  that  contract,  are  to  be 
governed  by  the  laws  of  the  country  where  it  is  made. 

But,  secondly,  where  a  contract  is  made  in  one  country 
to  be  performed  in  another,  the  country  where  the  contract 
is  to  be  performed  is  deemed  the  country  in  which  it  was 
made.  Such  seems  to  be  the  general  rule  of  the  civil  law. 
"  Contraxisse  tmusquisque  in  eo  loco  intelligitur,  in  quo  ut 
solveret  se  obligavit."  Some  learned  civilians  have,  indeed, 
entertained  a  different  opinion,  but  such  is  unquestionably 
the  general  rule  in  the  common  law  of  England.  "  The 
law  of  the  place,"  says  Lord  Mansfield,  "can  never  be  the 
rule,  where  the  transaction  is  entered  into  with  the  express 
view  to  the  law  of  another  country,  as  the  rule  by  which^it 
is  to  be  governed  "  (d). 

Thirdly,  contracts  immoral,  or  contrary  to  the  law  of 
nations,  or  injurious  to  British  public  interests,  though 
valid  where  made,  will  not  be  enforced  on  behalf  of  a  guilty 
party  in  our  Courts. 


(J))  That  is  to  say,  as  to 
executory  contracts  and  con- 
tracts relating  to  moveables. 
But  the  transfer  of  real  or  im- 
moveable property  is  governed 
by  another  rule,  the  lex  rel  isltie. 
See  Fentoii  v.  LeriiigtOH,  Dom. 
Proc.  1859. 

(e)  According  to  some  foreign 
writers,  the  domicil  of  persons 
entering  into  contracts,  while  in  a 
foreign  country,  is  to  be  considered 
in  those  contracts.  Difficulties 
then  arise,  where  the  domicil  of 
two  or  more  of  the  contracting 
parties  is  not  the  same.  The 
common  law  does  not,  it  should 
sccni,  regard  these  niceties.  Coj)ln 


V.  Adii  mson,  li.  R.,  9  Ex.  3i5  and 
396,  upheld  on  appeal ;  Jefferys 
V.  Boosey,  i  H.  of  L.  Oases,  814  ; 
2-1  L.  J.,  Exch.  81.  See  as  to  a 
judgment  in  rem,  Castriquo  v. 
Imrie,  L.  E.,  4  H.  of  L.  414  ;  8 
C.  B.,  N.  S.  1  ;  and  Aleock  v. 
Smith,  [1892]  1  Cha.  238. 

But  qiuere,  how  far  the  domicil 
of  parties  to  bills  of  exchange 
regulates  their  personal  capacity 
or  incapacity  to  contract. 

(d)  RobiHson  v.  Bland,  2  Burr. 
1077;  1  W.  Bl.  256;  and  see 
RitlmoMld  V.  Carrie,  1  Q. B.  43  ; 
see  Story's  Conflict  of  Laws, 
280  to  281  ;  Allen,  v.  KemUe,  B 
Moore,  P.  C.  C.  314. 


Of  Foreign  Law. 


383 


Infringing 
rcTenue  la\v.s. 

LEX  FORI. 
CASES 

WHERE  THE 
LEX  LOCI 
CONTRACTUS 
GOVERNS. 

Requisites  in 
form. 


But,  fourthly,  one  country  will  not  regard  the  revenue    chapter 
laws  of  another  country.  ■■^^^^  ■ 

Fifthly,  the  remedy  is  to  be  governed  by  the  law  of  the 
country  where  that  remedy  is  sought. 

The  following  are  instances  of  the  supremacy  of  the  lex 
loci  coniractus  according  to  the  first  general  rule. 

The  validity  of  a  bill  or  note  as  regards  requisites 
in  form  is  determined  by  the  law  of  the  place  of  issue  ; 
and  the  validity  in  form  of  the  acceptance,  acceptance  supra 
protest,  and  indorsement,  by  the  law  of  the  place  of  sucli 
contract  (e). 

Subject  to  the  other  provisions  of  the  Code  (/),  the  eifect  Interpreta- 
of  drawing,  indorsing,  and  accepting  is  determined  by  the  t'^ii  "^  con- 
law  of  the  place  where  the  contract  is  made.  ^^°   ' 

The  duties  of  the  holder  with  regard  to  presentment  for  Duties  of  the 
acceptance,  or  for  payment,  protest  and  notice  of  dishonour,  holder. 
are  also  regulated  by  the  law  of  the  place  where  the  act  is 
done,  or  the  bill  is  dishonoured. 

An  acceptance  void,  or  avoided  by  the  law  of  the  country 
where  it  is  given,  is  not  binding  here.  By  the  law  of  Leg- 
horn, if  a  bill  be  accepted,  and  the  drawer  then  fail,  and  the 
acceptor  had  not  sufficient  effects  of  the  drawer  in  his  hands 
at  the  time  of  acceptance,  the  acceptance  becomes  void.  An 
acceptor  at  Leghorn,  under  these  circumstances,  instituted  a 
suit  at  Leghorn,  and  his  acceptance  was  thereupon  vacated. 
Afterwards,  he  was  sued  iu  England  as  acceptor,  and  then 
filed  his  bill  for  an  injunction  and  relief.  Lord  Chancellor 
King  granted  a  perpetual  injunction,  enjoining  the  plaintiff 
at  law  from  suing  on  the  bill  {g). 


(/)  Code,  s.  72.  The  place  of 
i-sue  is  where  the  lirst  delivery 
ti)ok  place,  not  necessarily  where 
the  signature  was  affixed.  Chap- 
iiuin.  V.  OittrcU/ii  L.  J.,  Ex.  186. 

(/)  There  are  three  exceptions 
to  the  general  rule  given  in  the 
Code,  s.  72:  first,  the  revenue 
laws  of  other  countries  as  to  the 
necessity  for  a  stamp  are  dis- 
regarded;  second,  a  bill  issued 
out  of  the  United  Kingdom, 
conforming  with  our  law  as  to 
requisites  in  form,  may,  for 
enforcing  payment,  be  treated  as 
valid  between  all  parties  dealing 


with  it  here ;  third,  where  an 
inland  bill  is  indorsed  abroad, 
the  indorsement  shall,  as  regards 
the  payer,  be  interpreted  by  our 
law  ;  but  in  Alciich  v.  Smith, 
[1892]  1  Cha.  238,  a  transfer  of 
an  overdue  biU  by  a  proceeding 
ill  rem  in  a  foreign  country  was 
held  to  be  governed  by  the  law 
of  that  country.  The  other  pro- 
visions referred  to  seem  to  be 
those  in  sect.  53. 

(i/)  Bnrivwsy.  Jemimo,  2  Stva. 
733  ;  Sel.  C.  144  ;  2  Eq.  Ab.  526  ; 
see  WyiDie  v.  Callander,  1  Russ. 
29.5. 
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A  bill  of  exchange  was  drawn  in  France,  and  indorsed  in 
blank  in  Prance,  without  following  the  formalities  prescribed 
by  the  French  law.  It  was  held  that  the  indorsement  being . 
invalid  by  the  French  law  was  so  here,  for  that  the  contract 
and  indorsement  being  made  in  France  must  be  governed  by 
the  law  of  France  {h).  But  where  a  bill  of  exchange  was 
drawn  in  France  in  the  French  language  on  and  accepted  by 
a  drawee  in  England,  the  indorsement  though  informal  by 
the  French  law  being  good  according  to  our  law,  the 
acceptor  was  held  liable,  as  title  could  be  made  against  him 
here  through  such  an  indorsement  («). 

Where  the  defendant  gave  the  plaintiff,  in  a  foreign 
country  where  both  were  resident,  a  bill  of  exchange  drawn 
by  the  defendant  on  a  person  in  England,  which  bill  was 
afterwards  protested  here  for  non-acceptance,  and  the 
defendant  afterwards,  while  still  resident  abroad,  became 
bankrupt  there,  and  obtained  a  certificate  of  discharge  by 
the  law  of  that  state,  it  was  held  that  such  certificate  was 
a  bar  to  an  action  here,  founded  upon  an  implied  assumpsit 
to  pay  the  amount  of  the  bill,  because  the  implied  contract 
was  made  abroad  (/c).  So  payment  of  part  in  discharge  of 
the  whole  of  a  debt,  though  ineffectual  by  the  law  of  Eng^ 
land,  will  nevertheless  bar  the  whole  debt  even  here,  if  the 
payment  were  made  in  a  foreign  country,  by  the  law  of 
which  it  would  have  that  effect  (T). 

But  a  discharge  by  the  law  of  a  place  where  the  contract 
was  neither  made  nor  to  be  performed,  is  not  a  discharge  in 
any  other  country  [m).  Therefore,  to  an  action  against  the 
a(;ceptor  of  an  English  bill,  the  discharge  of  the  acceptor 
under  a  colonial  bankruptcy  in  Australia  is  no  defence  (n). 
It  is  otherwise  in  the  case  of  a  Scotch  bankruptcy,  ibr 
that  operates  under  a  direct  enactment  of  the  Imperial 
legislature  (o). 

An  I  0  U  given  for  money  lent  in  Germany  to  play 
there  at  games  of  chance,  not  illegal  in  Germany,  is  valid 
here  (^). 


(7t)  Triviby  v.  Vignier,  1  Bing. 
N.  C.  151  ;  4  M.  &  S.  695  ;  6  C.  & 
P.  25  ;  but  see  Wytine  v.  JacTtson, 
2  Euss.  351.  It  is  good  as  a  pro- 
curation, however,  Bradlavgh  v. 
De  Bin,  L.  K.,  5  C.  P.  473. 

(i)  Ex  parte,  Smallpage,  30  Ch. 
D.  598  ;  55  L.  J.  116.  And  see 
Code,  s.  72  (1)  b. 

(A)  Potter  V.  Brown,  5  East, 
124  ;  1  Smith,  351  ;  7  R.  E.  663. 


(T)  JlaUiv.Bennistoun,  6  ^xch. 
483. 

(»«)  Story's  Conflict  of  Laws, 
s.  342. 

(»)  Bm-tley  v.  Hodges,  SOL.  J., 
Q.  B.  352. 

(tf)  Smith  V.  Buelmnan,  1  East, 
6  ;  5  E.  E.  499  ;  Phillips  v.  Allan, 
8  B.  &  C.  477  ;  32  E.  E.  450. 

(j»)  Qmrrier  v.  Colston,  12 
L.  J.,  Chan.  57  ;1  Ph.  147. 
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The  following  are  cases  in  which  the  lex  loci  solutionis  has 
been  held  to  govern. 

A  promissory  note,  or  bill  of  exchange  payable  to  bearer, 
made  and  payable  in  England,  is  transferable  by  delivery 
abroad,  although  by  the  law  of  the  country  where  the 
delivery  takes  place,  mere  delivery  is  inoperative  (g'). 

The  time  of  payment  is  to  be  calculated  according  to  the 
law  of  the  country  where  the  bill  is  made  payable  (?■).  For 
example,  the  days  of  grace.  Where  the  time  of  payment 
was  postponed  by  law,  it  was  held  that  the  contract  of  the 
indorser  was  correspondingly  enlarged  (s). 
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The  notice  of  dishonour  given  and  received  in  a  foreign   Protest  and 


country  must  be  regulated  by  the  law  of  that  country, 

It  has  also  been  lield,  that  not  only  the  protest  but  the 
notice  of  dishonour  transmitted  from  a  foreign  country 
must  be  regulated  by  the  law  of  the  country  where  the  bill 
is  payable.  A  bill  was  drawn  in  England  in  favour  of  the 
defendant,  a  payee  in  England,  on  a  house  in  Paris,  and 
accepted  in  Yaris,  payable  there,  and  indorsed  to  the  plaintiff 
in  England.  The  bill  being  dishonoured  by  non-payment, 
notice  was  given  to  the  plaintiff  in  England,  which  notice 
was  good  according  to  the  French  law,  but  too  late  accord- 
ing to  the  English  law.  The  notice  was  transmitted  the 
same  day  by  the  plaintiff  to  the  defendant.  An  action  was 
brought  in  England  by  the  plaintiff,  the  English  indorsee, 
against  the  defendant,  an  English  indorser.  It  was  insisted 
by  the  defendant  that  the  requisites  of  the  notice,  which 
was  received  in  England,  should,  as  between  the  indorsee 
and  indorser  both  domiciled  in  England,  be  regulated  by 
the  English  law.  But  the  Court  of  Queen's  Bench  held, 
that  the  bill  being  payable  in  France  was  to  be  considered, 
even  as  between  the  indorsee  and  indorser,  as  a  French 
contract,  and  that  the  French  law,  as  to  the  notice  of 


notice  of 
dishonour. 


(ff)  -De  la  Chaumette  v.  Bank 
of  England,  2  B.  &  Ad.  385  ;  9  B.  & 
C.  208  ;  36  B.  B.  599  ;  Le.bel  v. 
Tuclier,  L.  E.,  3  Q.  B.  77  ;  Gorgier 
V.  Mierille,  3  B.  &  C.  45  ;  27 
E.  E.  290,  cited  in  IMler  v. 
Race,  Smith's  Leading  Cases, 
Vol  1,  447  ;  Bradlaugh  v.  De 
Bin,  L.  E.,  3  C.  P.  538  ;  decided 
on  appeal  in  the  Exchequer 
Chamber,  L.  E.,  5  C.  P.  473  ;  39 
L.  J.  254,  the  Court  holding  the 

B.B.E. 


indorsement  good,  either  as  an 
indorsement,  or  as  a  procuration 
(to  which  an  indorsement  in  blank 
by  the  French  law  is  equivalent). 
See  Arts.  157  and  158  ;  and  Code, 
B.  72  (2),  proviso. 

(r)  Beawes,  151  ;  Marias,  75, 
89  to  92, 101  to  103  ;  Bayley,  6th 
ed.  249.  See  ante,  p;  282  ;  and 
Code  72  (5). 

(*)  Bmquettey.  0'verman.,Ij.Ji., 
10  Q.  B.  525. 

25 
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CHAPTER  dishonour  transmitted  ixoin  France  to  England,  must  there- 
^^^^-  fore  so  far  prevail  (i).  Where  a  bill  of  excliange  drawn  in 
England,  payable  in  Spain — a  country  where  no  notice  of 
dishonour  for  want  of  acceptance  is  required — was  dis- 
honoured there  for  want  of  acceptance,  and,  after  the  lapse 
of  several  days,  intimation  of  that  fact  was  given  to  the 
indorsee  in  England,  who  immediately  gave  notice  to  his 
indorser,  it  was  held  by  the  Court  of  Appeal  that  the 
indorser  was  liable  (m). 

Acceptance  at  Where  a  bill  is  made  payable  at  a  particular  place 
a  particular  either  by  the  acceptor  himself  or  by  the  drawer,  the  law  of 
P  '"'^"  acceptance  prevailing  at  that  place  governs  the  contract  of 

acceptance  {x). 

But  a  general  acceptance,  being  a  contract  to  pay  every- 
where, is  governed  by  the  law  of  the  place  where  it  is 
given,  for  it  is  payable  there  as  well  as  in  every  other 
place  («/). 

A  bill  was  draw^n  in  California,  where  the  rate  of  interest 
is  twenty-five  per  cent.,  on  a  drawee  at  Washington, 
where  the  rate  of  interest  is  only  six  per  cent.  ;  in  an 
English  action  against  the  drawer  the  Californian  rate  of 
interest  is  recoverable ;  but  in  an  action  against  the 
acceptor,  the  Washington  rate  of  interest  would  alone  be 
recoverable  (3). 

The  third  rule  is,  that  contracts  immoral,  or  contrary  to 
the  law  of  nations,  or  injurious  to  British  public  interests, 
will  not  be  enforced  on  behalf  of  a  guilty  party  in  our 
Courts. 

The  reason  is,  that  the  laws  of  foreign  countries  are 
admitted  in  our  Courts,  not  propria  vigore,  but  ex  comitate. 
The  judicial  power  of  every  country  must  reserve  to  itself 


General 
acceptance. 


Rate  of 
interest. 


IMMOEAL, 
ILLEGAL  AND 
INJURIOUS 
CONTRACTS. 


(f)  RotJisehild  v.  Currie,  1  Q.  B. 
43,  doubted  in  Gibhg  v.  Frevnmt, 
22  L.  J.,  Exch.  5  ;  9  Exch.  31  ; 
and  by  Story,  p.  197  ;  but  recog- 
nized and  followed  by  the  Court 
of  Common  Pleas  in  Hirsclifield 
T.  Smitll,  .35  L.  J.,  C.  P.  177  ; 
L.  E.,  1  C.  P.  340.  See  also 
Allen.  T.  Kemble,  6  Moore,  P.  C.  C. 
314,  where  it  was  held  that  the 
drawer  is  liable,  according  to  the 
law  of  the  country  where  the  bill 
is  drawn. 

(m)  Hmnie  v.  Rouquette,  L.  K., 


BQ.  B.  D.  514. 

(a;)  See  the  American  autho- 
rities, Byles  on  Bills,  6th  Ameri- 
can ed.  593. 

(jl)  Don  V.  Lipman,  5  01.  &  Fin. 
1,  12,  13;  Sproiole  v.  Leqqc,  1 
B.  &  C.  16  ;  2  D.  &  E.  15  ;  3 
Stark.  156 ;  Kearney  v.  Kinq,  2 
B.  &  Aid.  301. 

(r)  Gibbs  T.  Fremont,  9  Exch. 
31 .  See  Coopei-  v.  Earl  of  Walde- 
grarp,  2  Beav.  282  ;  Cougan  v. 
Baiilis,  Chitty  on  Bills,  683 ;  Allen 
V.  Kemble,  6  Moore,  P.  0.  C.  314. 
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a  discretion  as  to  the  laws  it  will  enforce  («),  otherwise  it 
might  in  some  cases  be  governed  by  barbarous  and  pernicious 
rules. 

The  following  are  instances  of  the  application  of  the  ebvbkue 
fourth  rule,  that  the  English  Courts  will  not  regard  the  laws  op 
revenue  laws  of  other  countries  (&).  countries 

DISEE- 

Bills  or  notes  drawn  or  made  in  a  foreign  independent  gakded. 
state,  or  at  sea,  do  not  require,  in  order  to  be  valid  in  this  stamps  on 
country  (c),  a  stamp  of  the  country  where  they  are  made  or  foreign  bills. 
drawn  (d).     "  Since  the  time  of  Lord  Hardwick,"  observes 
Abbott,  C.J.  («),  "it  has  been  settled,  that  the  Courts  of 
this  country  will  not  take  notice  of  the  revenue  laws  of  a 
foreign  state.     It  would  be  productive  of  prodigious  incon- 
venience if,  in  every  case  in  which  an  instrument  was 
executed  in  a  foreign  country,  we  were  to  receive  in  evidence 
what  the  law  of  that  country  was,  in  order  to  ascertain 
whether  the  instrument  was  or  was  not  valid."     But  bills 
drawn  in  England  and  payable  abroad  are  subject  to  an 
English  stamp. 

If  the  bill  or  note  were  made  in  any  part  of  the  British   On  Colonial 
empire,  formerly  it  might  require  the  stamp  appropriated  by  '^'''^• 
the  law  of  the  place  (/). 

By  the  Stamp  Act  of  1854,  17  &  18  Vict.  c.  83,  s.  4 
(repealed  1870),  every  bill  purporting  to  be  drawn  out  of 
the  United  Kingdom  was,  for  all  the  purposes  of  that  Act, 
to  be  deemed  to  be  a  foreign  bill. 

And  now  the  Stamp  Act,  1891,  s.  36,  contains  a  similar 
provision. 

The  following  are  instances  of  the  application  to  bills  of  application 
exchange  of  the  last  rule,  viz. :— that  though  the  lex  loci  ^^^^^^^^^ 


(a)  See  the  American  authori- 
ties, Byles  on  Bills,  6th  American 
ed.  p.  587. 

(J)  See  Pellecat  v.  Angell,  2  C. 
M.  &K.  311. 

(e)  But  as  to  the  English  stamp 
on  foreign  bills,  see  the  Chapter 
on  The  Stamp. 

(d)  Botch  V.  Mie,  6  T.  E.  425 
3  R.  R.  222  ;  Boncher  v.  Lawson 
Rep.  temp.  Hardwicke,  198 
Holman  v.  Johnson,  Cowp.  343 
Clv^as  V.  Penaluna,  4  T.  R.  467 
2  R.  R.  442  ;  Code,  s.  72  (1)  a. 

(«)  James  v.  Catherwood,  3  D. 


&  R.  190  ;  Wynne  v.  Jaohson,  2   bills. 
Russ.  351  ;    but  see  the  note  to 
Story's  Conflict  of  Laws,  2nd  ed. 
p.  341  ;  Bristow  v.  SecquevilU,  19 
L.  J.,  Ex.  289  ;  5  Exch.  275. 

(/)  Alves  V.  Hodgson,  7  T.  R. 
241  ;  4  R.  E.  433  ;  Cliigg  v.  Zt-i-y, 
3  Camp.  166.  A  local  stamp  law 
must  be  proved  by  the  person 
who  relies  on  it.  Buchanan  v. 
Buelter,  1  Camp.  63  ;  9  E.  E.  531  ; 
Le  Cheminant  y.  Pearson,  4  Taunt. 
367;  13  R.  R.  636;  Millar  v. 
Seinriclt,  4  Camp.  155.  Now 
Code,  8.  72  (1)  a,  seems  geneial. 
25—2 
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contractus  must  regulate  and  interpret  the  contract,  yet  that 
the  lex  fori  must  govern  the  remedy. 

Statutes  of  Limitation  in  general  affect  the  remedy  only, 
and  not  the  substance  of  the  contract  {jf). 

Therefore,  where  by  the  law  of  the  country  where  the 
contract  was  made  the  plaintiff  would  have  had  forty  years 
to  bring  his  action,  yet,  as  he  sued  in  England,  it  was  held, 
that  he  must  bring  his  action  within  six  years  (A).  So,  on 
the  other  hand,  though  the  payee  of  a  French  promissory 
note  must,  if  he  had  sued  in  France,  have  brought  his  action 
there  witliin  five  years,  it  was  held  that  he  might  here  bring 
liis  action  at  any  time  within  six  years  (*).  And  where  by 
the  law  of  Italy  a  man  must  bring  an  action  within  four- 
teen days,  yet  if  the  action  be  brought  here,  our  law  as  to 
limitation  in  time  prevails  (/c). 

So,  the  power  to  set  off  a  cross  debt  depends  on  the  law 
of  the  country  where  the  remedy  is  sought  if). 

So,  though  a  defendant  might  not  be  subject  to  arrest  in 
the  country  where  the  contract  was  made,  yet  he  was  sub- 
ject to  arrest  where  the  law  of  this  country  gave  the  creditor 
the  right  to  arrest,  if  the  remedy  were  sought  here  (m). 

So,  where  by  the  law  of  the  foreign  country,  a  criminal 
prosecution  must  be  a  preliminary  to  a  civil  action,  the 
absence  of  such  a  previous  prosecution  is  no  defence  to  an 
action  here  (n). 

So,  again,  the  fourth  section  of  the  Statute  of  Frauds 
enacts,  that  no  action  shall  he  Iroughton  certain  agreements 


(^)  Qutere,  whether  that  be  so 
where  the  statute  not  merely 
limits  the  remedy  but  actually 
extinguishes  the  debt.  See  Huber 
V.  Steiner,  2  Bing.  N.  C.  202,  211  ; 
2  Scott,  304 ;  1  Hodges,  206  ; 
Von  V.  lApman,  5  CI.  &  Fin.  1, 
16,  17  ;  Story,  2nd  ed.  840.  In 
such  a  case  it  should  seem  that 
the  statute  is  equivalent  to  a 
release. 

The  rule  as  to  the  application 
of  the  Statute  of  Limitations  in 
America  has  been  held  to  depend 
on  the  law  of  the  State  where  a 
note  is  made,  and  the  length  of 
the  residence  there  (Byles  on 
Bills,  6th  American  ed.  p.  .59.5)  ; 
but  the  English  rule  is  doubtless 
the  true  one.      See  Alvarez  de  la 


Bom  V.  Prieto,  33  L.  J.,  C.  P.  262. 

(/(.)  BritUli  Linen  Company  v. 
Drummond.  10  B.  &  C.  903  ;  34 
E.  K.  595. 

(i)  Huber  v.  Steiner,  2  Bing. 
N.  C.  202  ;  2  Scott,304  ;  1  Hodges, 
206 ;  Harris  v.  Quine,  L.  E..  4 
Q.  B.  653.  See  Don  t.  Lipnian, 
5  CI.  &  Fin.  1,  15,16. 

(Ji)  Casanova  v.  Meier,  1  T.  L.  R. 
245  ;  Harris  v.  Quine,  L.  B.,  4 
Q.  B.  653. 

(Z)  Byles  on  Bills,  6th  American 
ed.  p.  596.  ; 

(to)  De  la  Vega  v.  Vianna,  1 
B.  &  Ad.  284  ;  35  E.  E.  298  ;  and 
see  Sftaw  v.  Harvey,  M.  &  M.  526; 
31  E.  E.  755. 

(»)  Scott  V.  Lord  Seymmir,  31 
L.  J.,  Exch.  457. 
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unless  they  are  in  writing.      It  has  been  held  that  this 

enactment  does  not  affect  the  solemnities  of  the  contract,  

but  only  the  rules  of  procedure  :  and,  therefore,  though  a 
parol  contract,  within  the  fourth  section  of  the  Statute  of 
Frauds',  be  made  in  France,  and  be  valid  there,  yet  that  an 
action  on  it  will  not  lie  in  England  (o). 

The  protest  and  notice  of  dishonour  are  parcel  of  the  Protest  and 
conti'act,  and  not  incidents  of  the  remedy  for  tlie  breach  of  notice  of 
it.     They  must,  therefore,  be  regulated  by  the  law  of  tlie  (lishonom-. 
country  where  the  bill  is  payable  (;»),  or  where  the  contract 
is  made,  or  where  the  notice  is  given,  aad  not  solely  by  the 
law  of  the  country  where  the  remedy  is  sought. 

When  foreign  law  is  relied  on  in  pleading,  it  is  proper,   rieading 
first,  to  state  what  the  foreign  law  is,  and  then  to  allege  the  foreign  law. 
facts,  bringing  the  case  within  that  foreign  law  (§'). 

It  will  in  general  be  assumed,  that  the  law  of  a  foreign  Burtlien  of 
country  is  the  samie  as  the  law  of  this  country  in  respect  of  proof. 
negotiable  instruments  till  the  contrary  be  proved,  the 
burden  of  proof  lying  on  the  party  alleging  suchdiff'erence(r). 
Therefore,  if  a  promissory  note  made  in  Scotland  (s)  be 
sued  upon  in  this  country,  and  there  were  any  ditterence  in 
the  law  of  the  two  countries  favourable  to  the  defendant,  it 
lay  upon  the  defendant  to  prove  that  difference  {J). 

When  a  bill  drawn  out  of  is  payable   in   the  United  Foreign 
Kingdom,  and  the  sum  is  expressed  in  foreign  money,  the  cxirrency. 
amount,  unless   otherwise   stipulated,  shall   le   calculated 
according  to  the  rate  of  exchange  for  sight  drafts  at  the 
place  of  payment  on  the  day  the  bill  is  payable  (m). 


(())  Liiroux  V.  Browne,  12  C.  B. 
801. 

(jj)  Ruthsehild  v.  Curne,  1  Q'. 
B.  43.  See  Sotluchild  v.  Barnes, 
Q.  B.  1842  ;  Code,  s.  72  (3). 

({')  Benham  \.  Lord  Morning- 
ton,,  3  C.  B.  133  ;  Jaoohsy.  Credit 
Lyonnais,  12  Q.  B.  D.  589. 

(r)  NonvelleBanquedeV  Tfnion 
V.  Ay  ton,  7  T.  L.  B.  377. 

(*)  As  to  the  law  of  Scotland, 
see  19  &  20  Vict.  c.  60.  Now 
the  Code  extends  to  all  the  United 
Kingdom. 


(f)  Brown  v.  Gracry,  D.  &  K. 
N.  P.  C.  41,  n.,  per  Abbott,  C.J.  ; 
25  K.  K.  781,  n.  ;  but  see  Be  La 
Cliauiiiette  v.  Banh  of  Jiwjland, 
2  B.  &  Ad.  385;  and  OibVs  v. 
Fremont,  9  Ex.  31,  supra.  As  to 
the  mode  of  ascertaining,  proving 
and  applying  the  law  of  foreign 
countries,  see  24  Vict.  c.  11. 

(?«)  Code,  8.  72  (4).  For  ad 
valorem  duty,  see  Stamp  Act, 
sect.  6,  ante,  p.  118,  to  be  cal- 
culated as  of  day  of  date  of 
instrument,  not  of  maturity. 
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Title  of  the  Finder  .  .  390 
Proper  Steps  for  Loser  to 

take  .  .  .  .390 
Notice  of  Loss  .  .  .  391 
Presentment  and  Notice  of 

Dishonour  of  lost  Bill  .  392 
Bills  in  Hands  of  adverse 

Party  .  .  .  .392 
No  Action  lies  at  Common 

Law  on  a  destroyed  Bill  392 
Nor  on  a  lost  Bill  .  .  393 
Unless  not  Negotiable.         .  394 


Proper  course 
for  the  loser 
to  take. 


Pleading  .  .  .  .394 
Loss  after  Action  brought .  394 
Loss  of  Half-Note  .  .  394 
Trover  for  lost  Bill  .  .  395 
Application  for  Duplicate  .  396 
Statutable  jurisdiction   of 

the  Court  in  case  of  LjOSs  396 
On  whom  Loss  of  a  Bill 
transmitted  by  Post  tvill 
fall        .         .         .         .396 
Presumption  as  to  Stamp  .  396 


Though  the  finder  of  a  lost  bill  or  note  acquires  no  pro- 
perty in  it,  so  as,  on  the  one  hand,  to  enable  him  to  defend 
an  action  of  trover  brought  by  the  rightful  owner,  or,  on  the 
other,  to  sue  the  acceptor  or  malcer,  yet  we  have  already 
seen  that  if  the  findfer  transfer  a  lost  bill  or  note,  which 
may  pass  by  delivery  only,  his  transferee,  provided  he  took 
it  honestly,  is  entitled  both  to  retain  the  instrument  against 
the  loser,  and  to  compel  payment  from  the  parties  liable 
thereon.  In  the  case  of  a  cheque  marked  "  not  negotiable," 
as  before  stated  (a),  a  transferee  only  takes  his  transferor's 
title,  and  hence  this  danger  is  averted. 

Let  us  now  inquire  what  steps  the  loser  should  take. 
And,  in  the  first  place,  it  is  settled  that  if  bills  or  notes  be 
lost  or  stolen  out  of  letters  put  into  the  post  office,  no  action 
lies  against  the  Postmaster-General.  "The  case  of  the 
Postmaster,"  says  Lord  Mansfield,  "  is  in  no  circumstance 
whatever  similar  to  that  of  a  common  carrier  ;  but  he  is 
like  all  other  public  officers,  such  as  the  Lords  Commis- 
sioners of  the  Treasury,  the  Commissioners  of  the  Customs 
and  Excise,  the  Auditors  of  the  Exchequer,  &c. ;  who  were 

(a)  Ante,  p.  30.     In  a  recent  was  held  to  be  a  "customer,"  so 

case,  15  T.  L.  R.  43.S,  a  man  who  as   to   entitle  the   bank  to  the 

had  constant    dealings    with    »  protection  of  Code,  s.  82. 
bank,  though  he  kept  no  balance, 
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never  thought  liable  for  any  negligence  or  misconduct  of    CHAPTER 

the    inferior  officers    in  their    several  departments "  (h).  _  ^^^ 

But  a  deputy  postmaster  is  liable  for  neglect  in  not  duly 
delivering  letters  (c). 

It  is  advisable  that  the  loser  should  immediately  give  Notice  of 
notice  of  the  loss  to  the  parties  liable  on  the  bill ;  for  they  lo^s. 
will  thereby  be  prevented  from  taking  it  up  without  due 
iniiuiry.  Public  advertisement  of  the  loss  should  also  be 
given  ;  for  if  any  person  whosoever  discounts  it  with  notice 
of  the  loss,  that  will  be  such  strong  evidence  of  fraud  that 
he  can  acquire  no  property  in  it  {d).  But  public  notice  is 
of  itself  neither  on  the  one  hand  sufficient  nor  on  the  other 
indispensable.  To  operate  at  all  it  must  be  brought  home 
to  the  party  to  be  affected  by  it  (e). 

We  have  already  seen  that,  if  the  bill  be  transferable 


(,i)  WhHjield  v.  Lord  Le  Be- 
»pe)icei\  Cowp.  75i  ;  L&ne  v, 
t'otim,  1  Salk.  17. 

('■)  Rowniiig  v.  OoodoMld,  3 
Wils.  443  ;  2  W.  Bl.  906  ;  5  Burr. 
271G  ;  Hordern  v.  Dalton,  1  C.  & 
P.  181. 

(d")  A  public  notification  of 
the  loss  is  not  only  advisable  to 
prevent  the  transfer  of  lost  or 
stolen  bills  or  notes  into  the 
hands  of  ioiiS,  fide  holders,  but 
there  are  oases  in  which  it  was 
formerly  considered  essential  to 
the  plaintiff's  right  to  recover  of 
those  who  might  have  taken  the 
inst  rument.  See  the  observations 
of  Best,  C.J.,  in  Snow  v.  Peacoeh, 
3  Bing.  411  ;  11  Moo.  286.  The 
law  formerly  was,  that  if  a  man 
took  a  lost  bill  or  note  negligently, 
he  acquired  no  title  against  the 
rightful  owner  ;  but  if  the  loser 
had  neglected  to  publish  his  loss, 
and  the  receiver  took  the  note, 
not  dishonestly,  but  negligently, 
then  the  negligence  of  the  loser 
equalled  the  negligence  of  the 
receiver,  and  potior  erat  ooiiditio 
posxidentis.  Snow  v.  Peacoeh,  3 
Bing.  411  ;  11  Moo.  284  ;  Strange 
V.  Wigiwy,  6  Bing.  677  ;  4  M.  &  P. 
470.  Thus,  where  the  plaintiff 
was  robbed  of  his  pocket-book, 
containing  an  indorsed  bill,  and 
thin  advertised  the  pocket-book, 
saying  nothing  of  the  bill,  but 
on  the  contrary,  stating  in  the 


advertisement  that  the  contents 
of  the  pocket-book  were  of  no 
use  to  any  but  the  owner  :  the 
Court  of  G.  P.  held  that  he  was 
not  entitled  to  -recover  against  a 
negligent  receiver;  for  that  his 
notice,  that  the  contents  of  the 
-pocket-book  were  of  no  use  to 
any  but  the  owner,  tended  rather 
to  mislead  than  to  assist  parties 
to  whom  tlie  bill  might  be  offered. 
Beeliwith  v.  Corrall,  3  Bing.  444. 
If  due  notice  had  been  given  of 
the  loss,  then  though  the  receiver 
took  the  instrument  ionafide  and 
without  suspicion,  yet  if  he  failed 
to  exercise  proper  care  and  cau- 
tion, as  if  he  discounted  or 
changed  a  bill  or  note  of  con- 
siderable amount  for  a  stranger 
without  inquii-y,  he  must  have 
refunded.  Gill  v.  OtiMtt,  8  B. &  C. 
466  ;  5  Dowl.  &  E.  324  ;  Strange 
V.  Wigiiey,  6  Bing.  677  ;  4  Moo. 
&  P.  470.  In  Easley  v.  Oroekfurd 
the  defendant  was  held  not  to 
have  exercised  due  caution  in 
taking  the  note,  and  accordingly 
was  held  liable  in  trover ;  10 
Bing.  243  ;  3  Moo.  &  Scott,  700  ; 
Stiow  V.  Sadler,  3  Bing.  610. 

But  now  honest  acquisition 
confers  title.  See  ante,  p.  193; 
Bartram  v.  Caddy,  9  A.  &  E.  280  ; 
and  notes  to  Miller  v.  Raoe,  1 
Smith's  L.  C.  447. 

(e)  See  Byles  on  Bills,  6th 
American  ed.  p.  557. 
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Presentment 
and  notice  of 
dishonour  of 
.1  lost  bill. 


Bill  in  the 
hands  of  an 
adveree 
party. 


Whether  an 
action  lies  on 
a  destroyed 
bill. 


only  by  indorsement,  a  forgery  can  convey  no  title,  and 
a  payment  by  the  acceptor  or  other  party  to  a  man,  claiming 
under  the  forged  indorsement,  will  not  exonerate  him. 

The  party  who  has  lost  or  destroyed  a  bill  mnst,  never- 
theless, make  applicatioa  to  the  drawee  for  payment  at  the 
time  it  is  dne(/),  and  give  notice  of  dislionour  ;  for  the 
bill  might  still  have  been  paid,  with  or  without  an  indemnity, 
and  the  prior  parties,  by  not  having  been  adviscl  of  the 
dishonour,  may  have  been  prevented  from  pressing  their 
respective  remedies  against  parties  liable  to  them  (</). 

There  are  three  cases  in  which  a  plaintiff  cannot  produce 
a  bill :  it  may  be  in  the  defendant's  hands  ;  it  may  be 
destroyed ;  or  it  may  be  lost. 

If  it  be  in  the  defendant's  hands,  the  plaintiff  may  give 
him  notice  to  produce  it ;  and  if  the  defendant  will  not 
do  so,  the  plaintiff  may  give  secondary  evidence  of  its 
contents  (Ji). 

If  it  can  be  proved  that  the  instrument,  whether  negotiable 
or  not,  has  been  destroyed,  it  was  once  held  that  secondary 
evidence  of  its  contents  was  admissible,  and  that  the  rightful 
owner  was  entitled  to  recover.  "  If  a  bill  be  proved  to  be 
destroyed,"  says  Lord  Ellenborough,  "  I  should  feel  no 
difficulty  in  receiving  evidence  of  its  contents,  and  directing 
the  jury  to  find  for  the  plaintiff.  Even  on  a  trial  for  forgery, 
the  destruction  of  the  instrument,  charged  by  the  indictment 
to  be  forged,  is  no  bar  to  the  proceedings.  I  remember  a 
case  before  BuUei-,  J.,  where  the  prisoner  had  destroyed  a 
bank  note  he  was  accused  of  having  forged  by  swallowing 
it  ;  and  the  learned  Judge  who  presided  held  that  he  might 
have  been  convicted  without  the  production  of  the  bank 
note ;  and  this  doctrine  was  approved  of  by  the  whole 
profession "  («).  But  this  doctrine  was  oven-uled  as  to 
negotiable  instruments,  and  it  is  now  settled  that  the  owner 
of  a  destroyed  bill  or  note,  if  negotiable,  cannot,  at  common 
law  (k),  recover  against  the  other  parties  (l),  whether  the 

(S)  I.e.,  before  the  17  &  18 
Vict.  u.  125,  s.  87,  which  though 
not  repealed  is  reproduced  in 
Code,  ss.  69  and  70.  In  Wright  v. 
Maidstone,  24  L.  J.,  Gha.  623,  the 
Vice-chancellor  held  that  Courts 
of  lawhad  full  jurisdiction  under 
sect.  87  in  case  of  a  destroyed  bill. 

(0  Hansard  y.  RoUnson,  7 
B.  &  C.  90 ;  9  D.  &  E.  860  ;  31 
E.  E.  166.     But  see  Woodford  v. 


(/)  It  has  been  held  in 
America  that  the  loss  of  a  bill  is 
an  excuse  for  a  reasonable  delay 
in  demanding  payment. . ,  Byles 
on  Bills,  6th  American  ed.  p.  559. 

(i?)  Tliackray  \.  Slackett,  3 
Camp.  164  ;  13  E.  E.  783. 

(A)  Smith  V.  M'Cliire,  5  East, 
477  ;  2  Smith,  43  ;  7  E.  E.  750. 

(i)  Piei-sou  V.  Sutchinson,  2 
Camp.  211  ;  6  Esp.  126. 
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bill  be  actually  indorsed  or  not  (in).    Nor  can  he  even  sue     cihapter 
on  the  consideration  («).  xxv. 

And  it  is  also  now  clear  that,  if  a  bill,  note,  or  cheque,  WiUnotlie 
negotiable  either  by  indorsement  or  by  delivery  only  (o),  on  lost  bill 
be  lost,  no  action  at  common  latv  will  lie  at  the  suit  of  the  °''  °°'®- 
loser  against  anyone  of  the  parties  to  the  instrument,  either 
on  the  bill  or  note  itself,  or  on  the  consideratiou  {p). 
"  Upon  the  question,"  says  Lord  Tenterden,  "  whether  an 
action  can  be  brought  on  a  lost  bill,  the  opinions  of  the 
Judges,  as  they  are  to  be  found  in  the  cases,  have  not  been 
uniform,  and  cannot  be  reconciled  to  each  other.  Amid 
conflicting  opinions,  the  fjroper  course  is  to  revert  to  the 
principle  of  these  actions  on  bills  of  exchange.  The  custom 
of  merchants  is  that  the  holder  of  a  bill  shall  present  the 
instrument,  at  its  maturity,  to  the  acceptor,  demand  pay- 
ment of  its  amount,  and,  upon  the  receipt  of  the  money, 
deliver  up  the  bill.  The  acceptor,  paying  the  bill,  has  a 
right  to  the  possession  of  the  instrument  for  his  own 
security,  and  for  his  voucher  and  discharge  pro  tanio  in  his 
account  with  the  drawer.  As  far  as  regards  his  voucher  ■ 
and  discharge  towards  the  drawer,  it  will  he  the  same  thing 
u'hether  the  instrument  has  been  destroyed  or  mislaid.  With 
lespect  to  his  own  security  against  a  demand  by  another 
holder,  there  may  be  a  difference.  But  how  is  he  to  be 
assured  of  the  fact,  either  of  the  loss  or  destruction  of  the 
bill  ?  Is  he  to  rely  upon  the  assertion  of  the  holder,  or  to 
defend  an  action  at  the  peril  of  costs  ?  And,  if  the  bill 
should  afterwards  appear  and  a  suit  be  brought  against  him 
by  another  holder,  a  fact  not  absolutely  improbable  in  the 
case  of  a  lost  bill,  is  he  to  seek  for  the  witnesses  to  prove 
the  loss,  and  to  prove  that  the  new  plaintiff  must  have 
obtained  it  after  it  became  due  ?  We  think  the  custom  of 
merchants  does  not  authorize  us  to  say  that  this  is  the 
law."  And  the  law  is  the  same  though  the  bill  had  never 
been  indorsed  {q),  and  whether  the  bill  be  due  or  not  (r). 
Where  a  bill  made  or  become  payable  to  bearer  is  lost,  the 
acceptor,  or  other  party,  is  not  liable,  though  the  bill  was 
lost  alter  a  promise  to   pay  by  the  acceptor.     "  If,"  says 

WMteley,  Moo.  &   M.  .517,  and  (o)  JBeran  v.    Tlill,  2    Camp. 

Wain  T.  Bailey,  10  Ad.  &  E.  616  ;  381 ;  11  R.  K.  711. 

2  Per.  &  Day.  507  ;  see  Price,  v.  (/>)   Crouv  v.   Clay,  9   Exch. 

frice,  16  M.  &W.  243;  Mamuz  601. 

T.  Orowe,  1  Exch.  167.  (?)  Itamiiz  v.  Crowe,  1  Exch. 

(vi)  Bamuz  v.  Crowe,  supra.  167. 

(•«)  Crowe  V.  Clay,  in  error,  9  (?■)  Clay   v.    Crowe,   9    Exch. 

Exch.  601.  608. 
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Loss  after 
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Loss  of  half- 
note. 


Lord  Tenterden,  "upon  an  offer  of  payment  the  holder 
should  refuse  to  deliver  up  the  bill,  can  it  be  doubted 
that  the  acceptor  might  retract  his  offer,  and  retain  his 
money  ?  "  (s). 

But  if  a  bill  or  note,  not  negotiaUe  (that  is  to  say,  an 
instrument  payable  to  the  payee  only,  and  with  words 
restraining  transfer),  be  lost,  it  is  conceived  {t)  that  an 
action  will  lie  either  on  the  bill  or  on  the  consideration  {u). 

The  defence  that  the  bill  was  lost  before  action  brought 
must,  in  the  superior  Courts,  be  raised  by  plea,  otherwise 
the  plaintiffs  may  recover,  by  producing  the  ordinary 
secondary  evidence  (x).  And  a  judge  had  formerly  no 
power  to  order  a  stay  of  proceedings  until  an  indemnity  be 
given  («/). 

If  a  bill  be  lost  after  action  brought,  and  the  defendant 
suffer  a  judgment  by  default,  the  Court  will,  on  a  copy 
verified  by  affidavit,  refer  it  to  the  Master  to  see  what  is 
.  due  (s).  But  if,  in  such  a  case,  the  defendant  resists  the 
action,  and  puts  the  plaintiff  to  prove  the  bill,  under  the 
ordinary  issues  the  loss  is  no  excuse  for  the  non-production 
of  it  {a). 

It  has  been  said,  that  where  a  man  takes  half  a  note,  he 
takes  it  necessarily  under  suspicious  circumstances  (h),  and 
cannot  recover  to  the  injury  of  the  maker.  Thus,  where 
the  holder  sued  on  the  half  of  a  5/.  note,  the  other  half 
having  been  stolen  from  the  Leeds  mail.  Lord  Bllenborough 


(*)  Hansard  v.  lioMnson,  7  B. 
&  C.  95  ;  31  R.  R.  166  ;  Davis  v. 
Dodd,  i  Taunt.  602. 

(t)  In  America  the  general  rule 
seems  to  be  that  an  action  will  lie 
on  a  destroyed  bill  though  nego- 
tiable, and  on  a  lost  bill  though 
negotiable  if  not  indorsed.  See 
the  American  authorities,  Byles 
on  BiUs,  6th  American  ed.  p. 
560. 

(if)  Warn  V.  Bailey,  10  Ad.  & 
E.  616  ;  Price,  v.  Pri^e,  16  M.  & 
W.  243 ;  Jiamuz  v.  Crowe,  1  Exch. 
167  ;  Hansard  v.  Robinson,  7  B. 
&  C.  90 ;  9  D.  &  B.  860 ;  31  B.  R. 
166  ;  but  see  Woodford  v.  White- 
Icy,  Moo.  &  M.  517  ;  Sevan  v. 
liill,  2  Camp.  381  ;  11  R.  R.  741  ; 
SCO,  however,  Bamuz  v.  Crowe, 


1  Exch.  172  ;  Long  v.  Bailie,  2 
Camp.214.u. ;  Cluivipiony.  Tei'nj, 
3  B.  &  B.  295  ;  7  Moo.  130  ;  Bolt 
V.  Watson,  4  Bing.  273  ;  12  Moore, 
510  ;  29  R.  R.  56.S. 

(jsc)  BlacMev.  Pldding,  6  C.  B. 
196  ;  ClMrnley  v.  •G}"undy,  14 
C.  B.  608. 

(y)  Aranguren  v.  Schojield,  1 
H.  &  N.  464  ;  i.e.,  till  C.  L.  P. 
Act,  1854. 

(z)  Broion  v.  Messiter,  3  M.  & 
Sel.  281  ;  Allen  v.  Miller,  1  Dowl. 
420 ;  Clarlte  v.  Quince,  3  Dowl. 
26  ;  FligM  v.  Browne,  2  Tyr.  812. 

(a)  Poole  V.  Smith,  Holt,  N.  P. 
144.  See  the  American  authori- 
ties, Byles  on  Bills,  6th  American 
ed.  p.  563. 

(*)  Bayley,  6th  ed.  379. 
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said,"  Payment  can  be  enforced  at  law  only  by  the  pro- 
duction of  an  entire  note,  or  by  proof  that  the  instrument,  

or  the  part  of  it  which  is  wanting,  has  been  actually 
destroyed.  The  half  of  this  note  taken  from  the  Leeds 
mail  may  have  immediately  got  into  the  hands  of  a  bona 
fide  holder  for  value  ;  and  he  would  have  had  as  good  a  right 
of  suit  upon  that  as  the  plaintiif  has  upon  this.  Bat  the 
maker  of  a  promissory  note  cannot  be  liable,  in  respect  of 
it,  to  two  parties  at  the  same  time  "  (c).  It  is  doubtful 
how  far  the  argument  from  the  liability  of  the  maker  on  the 
second  half  would  be  held  valid  at  this  day.  The  holder  of 
the  first  half  has  good  title  and  no  notice  ;  the  holder  of 
the  second  half  has  a  bad  title  and  notice.  But  it  may 
be  a  question  whether  a  half-note  be  for  all  purposes  a 
negotiable  instrument  {d). 

If  a  lost  bill  or  note  were  in  the  hands  of  a  party  who  Tiover  for 
Lad  ijo  right  to  retain  it,  as  if,  for  example,  it  be  still  in  the  lost  bill  or 
possession  of  the  finder,  or  of  a  transferee,  who  has  taken  it  "°'^^' 
from  him  under  circumstances  amounting  to  fraud,  the  true 
owner  might  bring  an  action  of  trover  ;  or  if  it  had  been 
paid  by  the  acceptor  or  maker  to  such  wrongful  holdei',  the 
amount  was  recoverable  in  an  action  for  money  had  and 
received  («).    And  we  have   seen  that  if  the  maker  or 
acceptor  pay  it  improperly,  the  amount  will  not  be  allowed 
him  in  account  vvith  the  payee  or  drawer  (/). 

Where  a  bill  has  been  lost  before  it  is  overdue  {g),  the  Application 
loser  may  apply  to  the  drawer  to  give  him  a  duplicate,  for  duplicate. 
giving,  if  required,  security  to  the  drawer  to  indemnify  him 
against  all  persons  in  case  it  be  found.     The  drawer  may  be 
compelled  to  give  such  duplicate  Qi). 


(<■)  Mayor  v.  Joh-moti,  3  Camp. 
324  ;  Mussop  v.  Eaden,  16  Ves. 
430. 

(d)  The  Bank  of  England  have 
always  been  in  the  habit  of  pay- 
ing half-notes  on  an  indemnity. 
And  it  has  been  held  that  the 
provisions  of  the  Common  Law 
Procedure  Act,  1854,  s.  87,  apply 
to  the  case  of  half-notes.  Per 
Willes,  J.,  at  Chambers.  Bed- 
mayne  v.  Bviton,  9  Jur.  21  ; 
Sniith  V.  Monday,  6  Jur.  977. 

(g)  Down,  V.  Hailing,  4  B.  &  C. 
330  ;  6  D.  &  By.  4.55  ;  2  C.  &  P. 
11  ;  Lorell  v.  Martin,  4  Taunt. 
799;  14K.  E.  668. 


(/)  As  to  the  liability  of  a 
party  wrongly  paying,  see  ante, 
Chapter  on  Payment. 

(i?)  A  transferee  of  an  overdue 
bill  or  note  is  not  a  holder  in  due 
course  (Code,  s.  29  (a)),  unless 
he  can  rely  on  a  prior  title 
(sub-sect.  (3)  ). 

(70  Code,  ss.  69  and  70.  If  the 
loser  obtain  a  judgment  or  order 
to  that  effect  he  may  have  the 
document  on  failure  of  compliance 
executed  by  a  nominee  of  the 
Court,  47  &  48  Vict.  c.  61,  s.  14. 
The  case  of  a  destroyed  bill  is 
not  mentioned  in  sect.  69 ;  it 
seems  always  to  have  been  treated 
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In  any  action  or  proceedipg  on  a  bill  or  note  tlie  Conrt 
or  a  judge  may  order  that  the  loss  of  the  instrumont  shall 
not  be  set  up,  provided  an  indemnity  be  given  to  the  satis- 
faction of  the  Court  or  judge  against  the  claims  of  any 
other  person  upon  the  instrument  in  question  («"). 

When  a  debtor  remits  to  his  creditor  a  bill  or  note,  by  a 
conveyance  which  the  creditor  directs,  or  by  post,  if  the 
creditor  have  expressly  or  impliedly  authorized  him  so  to  do, 
and  the  bill  or  note  be  lost  or  stolen,  the  loss  will  fall  on  the 
party  to  whom  it  was  intended  to  be  remitted  (/'). 

Presumption         The  presumption  of  law  is  that  a  lost  or  destroyed  bill  or 
as  to  stamp,      jjotg  was  duly  stamped,  unless  the  contrary  be  shown  Q). 


CHAPTER 
XXV. 

statutable 
jurisdiction 
of  the  Court. 


On  wlaom  loss 
of  a  bill  trans- 
mitted by  post 
will  fall. 


as  equivalent  to  a  loss ;  intentional 
destruction  might  be  cancellation 
under  sect.  63  (1),  but  not  so  if 
done  by  mistate  or  accident,  sub- 
sect.  3.  Code,  s.  89  apparently 
extends  these  provisions  viutat'm 
mutandis  to  promissory  notes. 
This  power  to  obtain  a  duplicate, 
first  given  in  the  case  of  inland 
bills  by  9  &  10  Will.  3,  u.  17, 
s.  3  (now  repealed),  is  not  peculiar 
to  the  law  of  B  ngland,  but  agree- 
able to  the  mercantile  law  of 
other  countries.  Code  de  Com.  I. 
tit.  9,  art.  151  ;  Ordonnanoe  de 
Com.  de  Louis  XIV.,  tit.  .5,  art.  9. 
Courts  of  common  law  seem  to 
have  had  no  jurisdiction  under 
this  statute  (Bromley  v.  Holland, 
7  Ves.  20  and  249  ;  6  E.  K.  58),  but 
ample  scope  was  given  to  it  in 
Courts  of  equity,  both  on  bills 
before  due  and  after,  and  on  notes 
as  well.  Ex  parte  Greenwuy,  6  Ves. 
812;  Miissopy.  Eaden,  16Ves.430; 
and  as  against  the  acceptor  or 
indorsers  as  well  as  the  drawer 
on  a  satisfactory  indemnity 
being  given.  Byles  on  Bills,  6th 
American  ed.  565.  As  these  words 
are  general,  they  should  seem  to 
apply  to  all  Courts  of  competent 


jurisdiction,  see  Annual  County 
Court  Practice,  ed.  1899,  Vol.  1, 
485. 

(i)  Code,  s.  70.  The  17  &  18 
Vict.  c.  125,  s.  87,  preserved  by 
38  &  39  Viet.  c.  77,  s.  21,  gave  a 
nearly  similar  provision  for  Eng- 
land ;  and  the  1 9  &  20  Vict.  c.  102, 
s.  90,  for  Ireland.  Bank  notes 
are  within  this  Act,  McDoiinell 
V.  Murray,  9  Irish  0.  L.  R.  495  ; 
and  half  notes,  per  Willes,'  J.,  at 
Chambers,  Redmayne  v.  SuHon, 
9  Jur.  21  ;  and  circular  notes.' see 
ante,  p.  111.  In  case  of  neglect 
to  give  an  indemnity,  the  plaintiflE 
has  been  ordered  to  pay  the 
defendant's  costs  up  to  the  time 
of  so  doing.  King  v.  Zimmermayi, 
L.  R.  6  C.  P.  466  ;  40  L.  J.,  C.  P. 
278. 

(A)  Warwiclt  v.  Noakes,  1 
Peake,  98  ;  3  R.  R.  653  ;  Norman 
V.  Rlclietts,  2  Times  Rep.  607; 
Pennington  v:  Crogsley,  77  L.  T.  43, 
citing  Charles  v.  Blachwell,  2 
C.  P.  D.  157.  So  miscarriage  in 
the  post  office  will  not  prejudice  a 
notice  of  dishonour,  ante,  p.  230. 

(l)  Marine  Insurance  Co.  v. 
liaeiside,  L.  R.,  5  H.  L.  Cas. 
625  ;  and  see  ante,  p.  134. 
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To  obtain  Rectification, 
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449 
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Execution  . 

449     CHAPTER 
XXVI. 

Before  passing  to  the  remedy  by  action  on  the  bill,  it  is  I- 

desirable  to  notice  certain  collateral  remedies  incidental  to  collateeal 

~,  ...        „,,  ..  remedies. 

the  position  or  the  parties. 

And  firstly,  cases  may  arise  in  which  the  bill  needs  To  obtain 

rectification  (a)  ;   or  in  which  the  due  signature,  indorse-  rectification 

ment  (b)  or  delivery  (c)  of  a  bill  by  one  of  the  parties  may  co^ji^tfon  qp 

be  necessary  to  complete  the  contract,  and  give  to  another  contract. 
party  iiis  full  rights  upon  the  bill.     In  such  a  case,  provided 
that  no  adequate  relief  could  be  obtained  in  damages  (d). 


(a)  Dill  if  V.  Lord  Parher,  L. 
B.  .5  Eq.  131  ;  37  L.  J..  Ch.  241. 
(J)  See  Code,  s.  31  (4). 
(e)  Code,  ss.  2,  21. 


(d)  See,  for  example,  ^i'j;art« 
Masterman,  4  Dea.  &  Ch.  751  ;  2 
Mont.  &  A.  209  ;  4  L.  J.,  N.  S.. 
Bkcy.  54. 
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the  Court  might  be  disposed,  in  order  to  avoid  irreparable 
loss,  to  order  the  recusant  party  to  perform  his  part  (e). 
So,  if  the  refusal  be  a  breach  of  trust,  he  may  be  ordered 
to  do  the  specific  acts  necessary  tg  the  discharpre  of 
his  duty  (/).  And  a  judgment  {g)  or  order  (A)  requiring 
any  person  to  do  any  act  other  than  the  payment  of 
money  may  be  enforced  by  writ  of  attachment  or  com- 
mittal. It  is  desirable  to  have  a  day  specified  in  the 
judgment  or  order  for  doing  the  act.  to  avoid  delay  in 
enforcing  it(*).  It  is  now  further  provided  {h),  that  if  a 
mandatory  oi'der  for  the  specific  performance  of  any  con- 
tract be  not  complied  with,  the  Court  may  direct  that  the 
act  required  be  done  by  some  other  person  at  the  expense 
of  the  disobedient  party.  And  by  the  Judicature  Act, 
1884  (Z),  where  any  person  neglects  or  refuses  to  comply 
with  a  judgment  or  order  to  execute  any  document,  or  to 
indorse  any  negotiable  instrument,  the  Court  may  order 
that  such  document  shall  be  executed,  or  negotiable 
instrument  be  indorsed  by  such  person  as  the  Court  may 
nominate,  and  the  document  so  executed  or  indorsed  shall 
operate  and  be  for  all  purposes  available  as  if  it  had  been 
executed  or  indorsed  by  the  person  originally  directed  to 
execute  or  indorse  it  {in). 

Secondly,  it  may  be  that  the  bare  possession  of  the  instru- 
ment, as  distinguished  from  the  "  delivery  "  necessary  to 
complete  the  contract  (ra),  is  wrongfully  withheld  from  the 
person  entitled  to  be  the  holder.  In  such  a  case  the 
aggrieved  party  might  on  a  case  of  sufficient  urgency  or 
hardship  obtain  a  mandatory  order  for  the  delivery  to  him 
of  the  document  so  wrongfully  detained  (o),  or  he  may  be 
left  to  the  ordinary  remedy  by  action  in  form  corresponding 
to  trover  or  detinue  of  former  days. 

Whether  it  be  the  mandatory  order,  or  an  ordinary  judg- 
ment in  the  action  that  is  obtained,  execution  may  Jbe  by 


(a)  See  as  to  delivery,  Doloret 
V.  Rothsohild,  1  Sim.  &  S.  590  ;  24 
R.  E.  243  :  and  cf.  Nittbrown  v. 
Thnrnton,  10  Ves.  151  ;  Oud  v. 
Itutfei;  1  P.  W.  570. 

(/)  Wood  V.  Howcliffc,  3  Ha. 
304. 

0?)  Old.  XLII.  r.  7. 

(/(.)  Ibid.  r.  24. 

(0  GWbeiiw.Eiidnan,^  Ch.  D. 
at  p.  266. 

Qt)  Ord.  XLII.  1.  30. 

(T)  Sect.  14. 

(ot.)  As    to    decree    declaring 


defendant  bound  to  indemnify 
plaintiff  against  all  loss  on  a  lost 
bill,  and  directing  defendant 
within  a  given  time  to  take  up 
such  bill,  and  pay  the  amount 
due  thereon,  see  Seton,  1908  ; 
Goodier  v.  Lake,  1  Atk.  446. 

(«)  Code,  s.  21,  prov. 

(«)  As  to  the  principles  on 
which  the  Court  acts  in  decreeing 
delivery  of  specific  personalty, 
whether  the  claim  rest  on  tort 
trust  or  contract,  see  Fry  Sn 
Perf.  3rd  ed.  par.  73—89. 
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writ  of  delivery  without  giving  the  defendant  the  option  of    CHAPTER 
retaining  the  property  upon  paying  the  value  assessed  (p).       'S.xvi. 
And  the  plaintiff  may  by  the  same  writ  have  levied  the 
damages  and  costs  awarded  and  interest  (q). 

If,  however,  judgment  in  the  action  be  in  the  alternative 
form,  and  the  defendant  elects  to  pay  the  value  assessed, 
and  retain  the  bill,  it  has  been  held  that  the  effect  of  his 
doing  so,  is  to  divest  the  property  out  of  the  plaintiff,  and 
to  vest  it  in  the  defendant  (r)  as  against  the  plaintiff  (s), 
and  that  from  the  period  of  the  conversion  (i). 

A  payer  for  honour  on  paying  to  the  holder  the  amount 
of  the  bill  and  the  notarial  expenses  is  entitled  to  receive 
both  the  bill  itself  and  the  protest.  If  the  holder  do  not 
on  demand  deliver  them  up,  he  is  liable  by  the  express 
terms  of  the  Code  (u)  to  the  payer  for  honour  in  damages. 

Although  the  plaintiff  should  fail  in  an  action  of  trover, 
or,  it  is  presumed,  in  an  action  for  damages  under  the  pro- 
vision just  referred  to,  he  might  nevertheless  succeed  in  an 
application  to  have  the  bill  delivered  up  to  be  cancelled, 
since  the  relief  in  this  case  might  depend  upon  different 
grounds  (x). 

And  this  brings  us  to  the  third  class  of  cases  in  which  To  restrain 

relief  is  afforded    between   the  parties  collatei'al   to  their  completion, 

rights  and  liabilities  on  the  bill.     It  is  now  established  by  enforcement 

a  long  series  of  decisions  that  the  Court  has  jurisdiction  o£  contract. 


(^)  Ord.  XLVni.  r.  1. 

(j)  Ibid.  r.  2. 

(r)  See  Holvies  v.  Wilson,  10 
Ad.  &  E.  .511 ;  Cooper  v.  Willmnatt, 
1  C.  B.  672. 

(«)  Cooper  v.  Sheplierd,  3  C.  B. 
266. 

(t)  BncldanA  t.  Johnson,  15 
C.  B.  115.  In  the  case  of  an 
ordinary  chattel  the  plaintiff 
(having  taken  no  steps  to  follow 
up  an  interlocutory  judgment 
signed  for  want  of  plea)  was 
allowed  to  waive  the  judgment, 
and  to  recover  the  chattel  from 
defendant's  land  fide  transferee 
for  value  in  a  fresh  action. 
Marstmi  v.  Phillips,  9  L.  T.,  N.  S. 
289,  but  a  "  holder  in  due  course  " 
would  probably  be  protected  from 
such  a  claim. 

(u)  Sect.  68  (6). 

(a;)  In  Lisle  v.  Liddle,  3  Anstr. 
649,  the  plaintiff  insurer  gave 
promissoi-y  notes  to  the  assured 


for  the  amount  of  the  insurance  ; 
but  afterwards  resisted  an  action 
at  law  by  the  assured  payee,  on 
the  ground  of  fraud ;  it  was  held, 
that  his  having  established  the 
invalidity  of  the  notes  at  law  was 
no  defence  to  a  bill  in  equity  for 
their  delivery  up  and  cancella- 
tion, but  rather  a  ground  for 
allowing  the  prayer.  And,  since 
the  Judicature  Acts,  the  verdict 
would  probably  be  followed  by 
an  order  for  their  cancellation, 
or,  if  the  proceedings  were  com- 
menced in  the  Chancery  Division 
for  the  delivery  up,  and  an  issue 
was  directed  at  law  on  the  fraud, 
and  found  for  the  plaintiff,  the 
Court,  on  return  of  the  issue  so 
found,  would  now  make  the  order. 
See  Thompson,  B.,  at  p.  650. 
See,  too,  oases  referred  to  in  notes 
to  By  an  v.  Maohmafh,  3  Brown's 
Bep.  at  pp.  16,  17  ;  and  ante. 
Chapter  Tba2«sfee,  p.  210. 
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CHAPTER  quia  timet  to  restrain  the  indorsement,  negotiation,  or 
■^^^^-  assignment  of  negotiable  instruments  wherever  they  have 
been  obtained,  or  are  held  fraudulently  or  inequitably  ;  the 
Coui't  will  also  grant  an  injunction  to  restrain  the  putting 
in  suit  of  such  bills  if  applied  to  before  they  have  passed 
to  a  holder  in  due  course  (y). 

If  the  right  of  the  applicant  does  not  conclusively  appear, 
or  is  dependent  upon  some  issue  which  should  be  first 
determined,  or  on  some  condition  which  is  unfulfilled,  the 
order  will  be  interlocutory  or  ad  interim,  that  is,  pending 
the  trial  of  the  issue  or  the  liappening  of  the  condition, 
and  is  granted  upon  the  applicant's  undertaking,  in  the 
event  of  the  injunction  being  ultimately  dissolved,  to  pay 
any  damages  (z)  which  the  Court  thinks  the  opposite  party 
may  be  entitled  to  for  the  restraint  placed  upon  him  in  the 
interval. 

If  the  right  of  the  applicant  is  clear  in  the  first  instance, 
or  there  is  no  longer  ground  for  the  order  being  delayed, 
or  where,  though  the  parties  are  in  pari  delicto,  yet  public 
policy  requires  that  the  transaction  should  be  quashed,  e.g., 
gambling  debt  {a),  the  injunction  would  be  made  perpetual 
to  restrain  absolutely  the  indorsement,  transfer,  negotiation, 
acceptance  or  assignment,  or  putting  in  suit  (as  the  case 
might  be)  of  the  negotiable  instrument.  And  in  such  case 
if  there  is  any  such  danger  of  the  instrument  passing  into 
the  hands  of  a  holder  in  due  course,  and  so  becoming 
a  cause  of  action,  or  of  its  being  used  as  a  means  of  vexa- 
tious litigation,  the  Court  will  go  further  and  direct  its 
delivery  up  for  cancellation.  If  a  note  sufed  upon  were 
shown  to  have  been  given  for  others  which  had  not  been 
surrendered,  the  Court,  in  giving  judgment  for  plaintiff, 
would  probably  order  the  others  to  be  delivered  up  for  can- 
cellation, and,  in  an  American  case,  judgment  was  suspended 
till  the  original  two  notes  were  filed  {b).  But  if  the  instru- 
ment is  void  on  the  face  of  it,  it  seems  now  established  that 
the  Court  will  not  require  its  delivery  up,  as  the  danger 
cannot  arise  (c). 

■  And  generally,  where  the  rules  of  judicial  equity  required, 
the  Court  would  restrain  an  action  on  the  bill,  or  the 
defendant  in  an  action  from  availing  himself  of  a  legal 
defence  {d). 

(//)  Ante,  p.  209  ;  Hawkins  v.  3  My.  &  Cr.  18. 

Troup,  7  T.  L.'  R.  104.  (*)  Raisin  v.  Tkonuis,  88  N.  C. 

(2)  6fra7iamY.Camj)iell,9  Ch.  148. 

D.  490  ;  Smith  v.  Day,  21  Ch.  B.  ie)  Simpson,  v.  Zd.  Ilowden,  3 

421  ;  Griffith  v.  BlaJie,  53  L.  J.,  My.  &  Cr.  97. 

Ch.  965.  C<*)  See  Queen,  of  Portugal  v. 

(«)  Ji.  of  MilUown  y.  Steioart,  Glynn,   1  West,  258  ;    Glynn  v. 
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Acts. 


Though  the  jurisdiction  and  the  principles  on  which    

it  is  exercised  are  illustrated  by  the  cases  above  referred  Effect  of 
to,  certain  modifications  in  the  mode  of  its  exercise  were  Judicature 
introduced  by  the  Judicature  Acts  in  1875. 

Prior  to  that  time,  though  equitable  pleas  («)  had  been 
admitted,  and  power  to  enjoin  in  patent  (/)  and  some 
other  {g)  cases  had  been  given  to  the  Common  Law  Courts 
(but  only  after  injury  had  arisen),  the  granting  of  injunc- 
tions remained  virtually  the  exclusive  function  of  the  Court 
of  Chancery. 

But  the  Judicature  Act,  1873  (K),  fused  law  and  equity  {i) 
and  vested  in  the  High  Court  the  whole  jurisdiction  of  tiie 

Soares,  3  M.  &  K.  450  ;  Hodgson 
T.  Murray.  2  Sim.  515  ;  Hfood  v. 
Ashto?i,  IRuss.  412  ;  25  E.  R.  93  ; 
Kidson  v.  DUwoHJi,  5  Price,  564  ; 
19  R.  R.  656  ;  Bnii.f  v.  Lord 
Parlter,  L.  R.,  5  Eq.  131  ;  37  L.  J., 
Ch.  241  ;  Protlmro  v.  Phelps,  25 
L.  J.,  Ch.  105  ;  Agra  and  Master- 
man's  Banlt  V.  Hoffman,  34  L.  J., 
Ch.  285. 

(e)  Where  the  defendant  in  an 
action  would  if  judgment  were 
obtained  be  entitled  to  relief  upon 
equitable  grounds,  he  was  enabled 
by  the  Common  Law  Procedure 
Act,  1854  (17  &  18  Vict.  c.  125, 
s.  84),  to  plead  the  facts  which 
entitled  him  to  such  equitable 
relief  by  way  of  defence.  This 
was  the  first  step  towards  the 
complete  fusion  to  be  hereafter 
noticed.  Restrictions  were  placed 
by  judicial  decision  on  the  exer- 
cise of  this  power,  which  left 
circuity  in  many  instances  unre- 
medied. Such  a  plea  was  only 
allowed  where  final  justice  could 
be  done  by  the  Court  of  law  in 
the  pending  action.  Wodehimse 
V.  Ihreirother,  25  L.  J.,  Q.  B. 
18;  5  E.  &  B.  277;  Wood  v. 
Copper  Miners'  Company,  17  C.  B. 
561  ;  Clarlte  v.  Laurie,  26  L.  J., 
Exch.  38  ;  Brain  v.  Harvey,  17 
C.  B.  257  ;  but  see  Chilton  v. 
Charrinqton,  24  L.  J.,  C.  P.  153. 
And  a  defendant  having  so  pleaded 
was  not  precluded  from  resorting 
to  a  Court  of  equity.  Evans  v. 
Sremridge,  2  Jur.,  New  Series, 
134  ;  25  L.  J.,  Ch.  834  ;  Prothero 
V.  P/ielps,  25  L.  J.,  Ch.  105.    But 

B.B.B. 


see  Terrell  v.  Higgs,  26  L.  J., 
Ch.  837. 

(/)  15  &  16  Vict.  c.  83, 
s.  42. 

(.17)  17  &  18  Vict.  c.  125,  ss.  79 
— 82  ;  amended  by  C.  L.  P.  Act, 
1860,  ss.  32,  33. 

(A)  36  &  37  Vict.  C  66,  s.  16. 

(•/)  Sect.  24,  sub-s.  1,  provides 
for  the  giving  effect  by  the  High 
Court  and  Court  of  Appeal  to 
every  equitable  claim  of  relief 
by  a  plaintiff  or  petitioner,  and 
sub-s.  2  for  the  like  in  respect  of 
equitable  relief  claimed  by  de- 
fendants. And  under  this  sub- 
section any  Division  will  give 
effect  to  such  equitable  grounds, 
at  least  so  far  as  to  allow  them  as 
a  defence  to  the  action  (^Mostytiv. 
West  Mostyn  Coal  Co.,  45  L.  J., 
C.  P.  401  ;  1  C.  P.  D.  145),  or, 
if  it  be  a  division  other  than  the 
Chancery  Division,  transfer  the 
action  to  the  Chancery  Division 
under  Ord.  XLIX.  r.  3.  Hollo- 
way  V.  York,  2  Ex.  D.  333  C.  A.  ; 
Hillman  v.  Mayheio,  1  Ex.  D. 
132.  And  transfer  was  refused, 
though  rectification  claimed,  in 
Stm-y  V.  Waddle,  4  Q.  B.  D.  289. 
See,  too.  Standard  discount  Co. 
V.  BaHon,  37  L.  T.  581  ;  Mostyn 
V.  West  Mostyn  Coal  Co.,  1  C.P.D. 
145  ;  Clements  v.  Morris,  W.  N. 
1878,  p.  4.  See,  also,  Hughes  v. 
Metropolitan  Railway,  1  C.  P.  D. 
120.  131,  0.  A. ;  Eyre  v.  Hugheg, 
2  Ch.  D.  ,148;  Marshall  v. 
MarsMll,  5  P.  D.  19. 

Equitable  relief  by  counter- 
claim can  now,  in  like  manner, 
26 
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Defence  in 
lieu  of  injunc- 
tion. 


CHAPTER     Court  of  Chancerjy  including  therefore  the  power  to  grant 
^^^J-        interim,  interlocutory  and  perpetual  injunctions  (A). 

Circuity  and  multiplicity  are,  in  future,  to  be  aroided, 
and  the  Court  which  has  seisin  of  the  action  will,  irre- 
spective of  the  division  in  which  it  has  been  commenced, 
BO  far  as  practicable,  give  efiTect  to  all  claims  and  defences, 
including,  in  the  latter  term,  those  equitable  grounds  of 
interference  upon  which  formerly  the  action  could  have 
been  restrained  by  injunction.  But  it  is  still  in  the 
power  of  the  Court  in  which  the  action  is  pending,  where 
necessary,  upon  motion  in  a  summary  way,  to  order  a  stay 
of  proceedings  {I), 


be  given  if  properly  claimed  on 
the  pleadings,  and  as  to  third 
parties  if  proper  notice  be  given. 
Jud.  Act,  1873,  s. '24,  sub-s.  3; 
and  all  equities  appearing  inci- 
dentally in  the  course  of  the  case 
shall,  be  duly  recognised  as  com- 
pletely as  in  a  Court  of  equity 
before  the  Act.  Ibid,  sub-s.  i. 
And  the  objectionable  process 
of  staying  proceedings  in  one 
superior  Court  by  prohibition  or 
injunction  issuing  from  another 
is  abolished,  and  every  matter  of 
equity  on  which  such  an  injunc- 
tion might  formerly  have  been 
obtained,  either  unconditionally 
or  on  any  terms  or  conditions, 
may  be  relied  on  by  way  of 
defence.  Ibid,  sub-s.  5.  And,  so 
far  as  possible,  all  matters  in 
controversy  between  the  parties 
are  to  be  completely  and  finally 
determined,  and  all  multiplicity 
of  legal  proceedings  concerning 
such  matter  avoided.  Ibid,  sub-s. 
7.  And,  generally,  wherever  there 
is  a  conflict  or  variance  between 
the  rules  of  equity  and  those  of 
common  law  as  to  the  same 
matter,  the  rules  of  equity  are  to 
prevail.  It  must  be  rem  embered, 
however,  that  this  relates  only 
to  matters  of  substantive  law. 
In  matters  of  procedure,  con- 
venience is  the  guide.  Newhiggin- 
ty-the-Sea  Gas  Co.  v.  Aiinntrovg , 
49  L.  J.,  Ch.  231  ;  13  Ch.  D.  310, 
C.  A. 

(A)  But  with  respect  to  inter- 
locutory injunctions,  it  is  enacted 


(36  &  37  Vict.  c.  66,  s.  25,  sub-s. 
(8)  ),  that  an  injunction  may  be 
granted  by  an  interlocutory  order 
in  all  cases  in  which,  and  upon 
such  terms  or  conditions  (if  any), 
as  the  Court  shall  think  just  and 
fit.  And  the  discretion  given  by 
this  sub-section  must  of  course 
be  exercised  with  due  regard  to 
the  principles  already  established 
in  the  Courts  whose  jurisdiction 
is  vested  in  the  High  Court.  See 
GasUn  v.  Bell,  13  Ch.  D.  324. 

The  application  is  not  generally 
made  ex  pwrte  (Ord.  L.  r.  6  ;  LII. 
r.  6)  under  this  sub-section,  but 
it  may  be  so  made  if  injury  is 
imminent.  Meluisli  v.  Melton, 
24  W.  R.  679  ;  Henning  v.  Soil- 
mann,  W.  N.  1877,  p.  14.  Where 
there  is  no  immediate  urgency 
the  application  should  be  made 
on  notice,  and  the  matter  being 
then  fairly  argued,  can  by  con- 
sent be  treated  as  conclusive  of 
the  question  in  the  action,  and  a 
final  injunction  taken  in  the  first 
instance.  Aslatt  v.  Corporatiori, 
of  Simtham,pton,  16  Ch.  D.  143  ; 
50  L.  J.,  Ch.  201. 

(0  Jud.  Act,  1873,  s.  24,  sub-s, 
5.  As  to  the  power  of  the  County 
Court  in  giving  effect  to  equitable 
claims  and  defences,  and  granting 
summary  relief,  see  Jud.  Act, 
1873,  s.  89,  which  has  been  held 
to  extend  to  the  granting  of  an 
injunction  (^Martin  v.  Bannister, 
4  Q.  B,  D.  491)  ;  and  the  lan- 
guage would  seem  wide  enough 
to    include  the   other  forms  of 
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We  have  already  noticed  the  liability  of  a  banker  to  his 

customer  for  improperly  refusing  to  honour  the  latter's 

cheques  (m),  and  to  the  rightful  owner  of  a  crossed  cheque  other  claims 
for  paying  it  in  disregard  of  the  crossing  (n),  the  equitable  arising  out  of 
distribution  of  loss  on  an  over-held  cheque  when  the  bank  ^  ''"^• 
fails  in  the  interim,  the  holder  proving  instead  of  the 
drawer  (o),  and  the  eftect  as  an  assignment  in  Scotland 
of  presentment   to  the  drawee  having  funds  available  of 
a  bill  or  cheque,  the  holder  then  presumably  being  able 
to  compel  payment  (p),  and  the  power  to  require  a  duplicate 
of  a  lost  bill. 

By  Code,  s.  58,  a  transferor  by  delivery  of  a  bill  or  note  Transfer  by 
warrants  to  his  immediate  transferee,  being  a  holder  for  ''^'^^^'T- 
value,  that  the  bill  is  what  it  purports  to  be,  that  he  has  a 
right  to  transfer  it,  and  that  at  the  time  of  the  transfer  he 
is  not  aware  of  any  fact  which  renders  it  valueless  {q). 

So  that  an  action  for  breach  of  the  warranty  in  respect 
of  all  or  any  of  these  particulars  will  lie  at  the  suit  of  the 
transferee. 

And  lastly,  before  passing  to  action  on  the  bill  we  must  Action  on  the 
remember  that  when  a  bill  is  disliononred  the  holder  has  his  consideration. 


Incidental  relief  obtainable  in  the 
High  Court ;  qu^re,  if  that  be 
all  that  is  claimed.  See  also 
C.  C.  E.  1889,  Ord.  XXII.  i.  12. 
Whatever  order  it  has  power  to 
make,  whether  interlocutory  or 
tinal,  it  can  enforce  by  committal 
by  virtue  of  the  above  section  89 
of  the  Jud.  Act.  1873.  Riekards 
V.  Culleriw,  7  Q.  B.  D.  623. 

(;«)  Ante,  p.  19. 

In)  Ante,  p.  31;  Code,  s.  79  (2). 

(u)  Ante,  p.  19  ;  Code,  s.  74. 

Qp)  Code.  s.  53  (2). 

(<?)  See  Gompertz  v.  Bartlett, 
23  L.  J.,  Ex.  68.  Although  the 
transfer  by  delivery  of  a  bill  for 
value  resembles  to  some  extent 
a  sale,  yet  (ante,  pp.  187  and 
191),  a  greater  liability  attaches 
to  a  transferor  under  the  section 
■cited  in  the  text  than  to  the  seller 
of  a  bill.  As  to  the  thing  sold 
being  what  it  purports  to  be,  there 
is  no  such  general  liability  as  here 
■declared  to  exist  in  the  case  of 
bills  of  exchange  transferred  by 
•delivery  and  negotiated  by  the 


transferor.  On  the  contraiy, 
"  caveat  emptor "  is  the  rule, 
though  subject  to  exceptions 
arising  from  the  precise  position 
of  the  parties  towards  each  other 
and  the  subject-matter.  Jones 
V.  Just,  L.  E.,  3  Q.  B.  197.  Where 
the  fact  that  the  article  exchanged 
for  value  is  valueless  is  known  to 
the  vendor  or  transferor  at  the 
time  of  sale  or  transfer,  the  sup- 
pression is  sufficient  to  make  all 
that  is  disclosed  a  misrepresen- 
tation and  a  fraud.  And  in 
America  the  doctrine  applicable 
in  such  case  to  bills  and  notes, 
whether  sold  or  transferred  (see 
ante,  pp.  188  and  191),  has  been 
expressly  applied  to  goods  sold. 
Paddoch  V.  Strobridge,  29  Verm. 
470.  But,  generally,  in  the  case  of 
sale  of  goods,  to  hold  the  vendor 
responsible  for  a  defect  which  to 
his  knowledge  rendered  the  goods 
less  valuable  than  he  knew  the 
vendee  thought  them,  it  would 
be  necessary  to  show  something 
amounting  to  a  positive  misrepre- 
26—2 
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option  to  sue  on  the  bill  or  on  the  consideration,  except 
as  previously  noticed  in  the  case  of  transferor' by  delivery^ 
who  is  not  generally  liable  on  either  {ante,  pp.  187  and  191). 
But  it  is  advisable  to  sue  on  the  bill ;  first,  because  it 
reduces  the  debt  to  a  certainty ;  secondly,  because  less 
evidence  is  necessary  ;  thirdly,  because  in  an  action  on  the 
bill  proof  of  payment  of  the  hill  lies  on  the  defendant ;  but 
in  an  action  on  the  consideration  only,  if  the  defendant 
show  that  a  bill  was  given,  the  plaintiff  must  prove  that  the 
bill  was  not  paid  (r). 

The  safest  course  is  to  sue  upon  both  (s)  ;  as  might  have 
been  done  formerly  {t). 

And  this  brings  us  to  action  on  the  bill,  which  may  be 
either  in  the  High  Court  or  in  the  County  Court.  Th6 
principles  which  apply  to  the  proceedings  in  the  High  Court 
are  for  the  most  part  common  to  an  action  in  the  inferior 
Court,  in  respect,  for  instance,  of  the  right  to  sue,  the  lia- 
bility to  be  sued,  the  joinder  of  plaintiffs,  defendants  and 
third  parties,  and  joinder  of  causes  of  action.  By  the 
County  Court  Rules,  1889,  the  County  Court  procedure  has 
been  closely  assimilated  to  that  under  the  Supreme  Court 
Rules,  1883. 

The  jurisdiction  of  the  County  Court  in  actions  on  con- 
tract such  as  bills  or  notes  is,  by  sect.  56  of  the  Act  of 
1888,  limited  to  bOl  ;  but  the  plaintiff  may  forego  the  excess 
should  his  claim  exceed  that  amount  and  so  come  within 
the  jurisdiction.  By  sect.  65,  cases  may  be  remitted 
from  the  Hisrh  Court  to  the  County  Court  on  the  appli- 
cation of  either  party  (if  for  liquidated  sums)  when  the 
claim  does  not  exceed  or  has  been  reduced  by  payment  or 
set-off  or  otherwise  to  lOOZ.  Should  both  parties  consent 
in  writing,  the  limit  may  be  waived  altogether.  By  sect. 
62,  cases  involving  important  points  of  law  maybe  remitted 
to  the  High  Court. 

The  subject  of  action  will,  therefore,  in  the  text  be  con- 
sidered primarily  in  reference  to  the  High  Court,  and  under 
the  following  heads : — Parties — Causes  of  Action — Venue 
— Procedure,  Summary  and  Ordinary— Pleading— Consoli- 
dation of  Actions — Trial — Evidence — Damages  (including 
interest,  re-exchange  and  costs  recovered) — Costs — Judgment 
— Execution. 


sentation.       Smith    v.    liiighes, 
L.  E.,  6  Q.  B.  597  ;  and  see 'Sale 
of  Goods  Act,  1893,  i;.  71,  d.  14. 
(»')  Hebden  v.  HaHsinlt,  4  Esp. 


46  iBisJiopy.  Howe,  3  M.  &  S.  362.. 

(s)  See  post,  joinder  of  causes 
of  action. 

(0  Itydcr  V.  Mlu,  8  C.  &  P.  357. 
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And  where  any  matters  affecting  peculiarly  the  County     CHAI'TEU 
Court  seem  to  require  notice,  as,  for  instance,  the  survival        XXVI. 
in  that  tribunal  of  the  summary  procedure  under  the  Bills 
of  Exchange  Act,  1855,  reference  will  be  made  thereto  in 
the  notes.    ' 

The  subjects  of  limitations  and  lost  bill  it  has  been 
thought  desirable  to  treat  in  separate  chapters. 

The  holder  of  the  bill  at  the  time  of  action  brought,  i.e.,  who  jiay 
the  person  who  is  then  entitled  to  receive  its  contents,  is  ^'J'^- 
the  only  person  who  can  then  sue  on  it  (tt). 

It  is  a  good  defence,  that  at  the  time  of  action  commenced 
the  bill  was  outstanding  in  the  hands  of  an  indorsee.  But 
if  such  indorsee  held  the  bill  as  an  agent  or  trustee  for 
the  plaintiff,  the  plaintiff  may  sue,  though  not  in  actual 
possession  of  the  bill  (x),  even  though  the  agent's  autho- 
rity depend  on  a  ratification  after  action  brought  (y). 
An  indorser  who  pays  an  indorsee  has  no  right  to  sue  a 
prior  party  in  the  name  of  the  indorsee  without  his  con- 
sent, and  the  Court  has  allowed  the  defendant,  as  well  as 
the  indorsee,  whose  name  has  been  usurped,  to  raise  the 
objection  (z). 

Prima  facie  any  person  may  sue  in  his  or  her  own  right 
on  a  bill. 

But  an  outlaw  (a)  or  an  alien,  whose  country  is  actually 
at  war  with  the  Queen  {b),  or  a  felon,  is  absolutely  incapa- 
citated from  suing  in  this  country.  A  representative  is, 
however,  now  provided  for  felons  (c). 

An  infant  may  sue  in  the  High  Court  by  his  next  fiiend  ; 
must  in  County  Court  (<?). 

A  lunatic  by  his  committee,  or,  if  not  so  found  on 
commission,  by  next  friend  (e). 

'     (^u^  Emmet tT.Totteiihumfi'E.yi.  Soott,  325  :    4  Moore  &  S.  285; 

88i;  GiU^.LordC'hfsterJield,!^.;  Aiicoiia  v.  Marks,!  H.  &  N.  686  ; 

and   see  Juiir/biiith  v.   11'"'/,   2.5  National  liai-inj/s  Bank  v. TraiiaJi, 

L.  J.,  Esch.  257  ;  1  H.  &  N.  71  ;  L.  E.,  2  C.  P.  556  ;  36  L.  J.  260. 

Darl.1  y.  lieilly,   [1898]  1  Q.  B.  (j/)    Ancuna    v.    Marks,     ubi 

1  ;  Kash  v.  De  Frei-'dh-,  15  T.L.  R.   ,   supra. 

264.     And  though  in  Pownul  v.  (z)  Coleman  v.  Bredman,  7  C. 

Ferraiid,  6  B.  &  C.   439,  under  B.  871  ;  but  see  Boe  d.   Vine  t. 

special  cu-cumstances  an  indorser,  Figgins,  3  Taunt.  440. 

who  had  been  compelled  by  action  (ff)  Wallier  y.  Thcllusson,!!)., 

to  pay  iOl.  on  account,  was  held  N.  S.  578. 

entitled  to  recover  it  against  the  (J)  Aleinons  v.  Mi/reii,  4  E.  & 

acceptor  ;  yet  this  was  not  in  an  B.  217. 

.action  on  the  bill,  but  as  money  (e)  .33  &  34  Vict.  c.  23. 

paid  to  defendant's  use.  W  Ord.  XVI.   rr.   16,  20,  21. 

(.t)  Stones  V.  Butt,  2  C.  &  M.  Ord.  V.  llA,  C.  C.  1899. 

416;  2  Dowl.  P.  G.  335;  Vabbs  (0  Id.  rr..  17,. 20. 
V.  Hiimphrics,  10  Bing.  446 ;    1 
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A  married  woman,  having  separate  property  and  con- 
tracting with  respect  thereto,  may  now  sue  as  completely  aS 
&  feme  sole  {f). 

And  where  the  person  who  would  otherwise  be  the 
holder  has  died  (1)  leaving  a  will,  or  (2)  intestate,  or  (3)  is 
bankrupt,  or  (4)  convicted  of  felony,  or  (5)  is  an  execution 
debtor,  and  the  bill  has  been  seized  in  execution  ;  in  such 
case  (1)  his  executor,  or  (2)  administrator,  or  (3)  trustee  in 
bankruptcy,  or  (4)  curator  ad  interim  or  administrator,  or 
(5)  the  sheriff  or  other  proper  officer,  may  sue  upon  the  bill 
in  his  own  name  though  in  his  representative  capacity. 

By  K.S.C.  1883  and  1896,  Ord.  XVI.  r.  1,  subject  to 
costs, "  all  persons  may  be  joined  in  one  action  as  plaintiffs, 
in  whom  any  right  to  relief  in  respect  of,  or  arising  out  of, 
the  same  transaction  or  series  of  transactions  is  alleged  to 
exist,  whether  jointly,  severally  or  in  the  alternative,  where, 
if  such  persons  brought  separate  actions,  any  common 
question  of  law  or  fact  would  arise"  ;  and  (Id.  r.  11)  no 
cause  or  matter  is  to  be  defeated  by  reason  of  misjoinder  of 
non-joinder  of  parties,  the  Court  having  full  power  tt)  amend 
on  terms  (Id.  r.  11),  either  on  summons  before  trial  or  at 
trial,  in  a  summary  manner  (Id.  r.  12)  {g). 

Corporations  aggregate  must  sue  and  be  sued  in  their 
corporate  name,  since  the  corporation  is  in  law  a  different 
entity  from  the  individuals  composing  it  (A). 

Companies  are  sometimes  empowered  to  sue  and  be  sued 
by  their  public  officer  (*). 

Official  liquidators  may  bring  or  defend  any  action  in  the 
name  or  on  behalf  of  the  company  with  the  sanction  of 
the  Court  or  committee  of  inspection  (¥).  Voluntary 
liquidators  may  do  so  without  such  sanction  {I). 


(/)  Ord.  XVI.  r.  16,  and  45  &  46 
Victc.  75,8.1(2). 

0?)  Universities  of  Oxford  and 
Cambridge  v.  Gill,  [1899]  1  Ch. 
55  ;  citing  Stroud  t.  Lawson, 
[1898]  2  Q.  B.  44.  As  to  County 
Courts,  see  C.  C.  Eules,  1889,  Ord. 
III.  r.  1  (a)  and  Ord.  XIV. 

(A.)  In  re  Hodges,  L.  E.,  8  Ch. 
Ap.  204 ;  Pilbrow  v.  P'dhrow's 
Atmosjpherle  Ry.  Co.,  3  C.  B.  730  ; 
K.  S.   C.  1883,    Ord.  IX.    r.   8. 


Comp.  Act.  1862,  s.  62. 

(i)  As  to  these  companies,  see 
Lindley,  L.J.,  on  Company  Law, 
5th  ed.,  pp.  265,  561.  MeSoweli 
V.  Doyle,  7  Ir.  Com.  Law  Eep» 
598. 

(70  Comp.  Act,  1862,  s.  95  ; 
Act,  1890,  s.  12  (1),  the  Companies 
Winding-up  Act. 

(0  Act  of  1862,  s.  133  (7)  ; 
Lindley,  L.J.,  Company  Law,  5th 
ed.  880,  note  (o)i 
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Partnerships  and  firms  not  incorporated  are  now  permitted    CHAPTKR 
to  sue  in  the  name  of  the  partnership  or  firm*     But  the        X^"^J- 

defendant  can  obtain  the  names  of  the  members  at  the  time  I'aitnei ships 

when  the  cause  of  action  accrued,  by  an  application  (m).  and  firms. 

Prima  facie  any  person  may  be  sued,  and  outlaws,  aliens  who  may  be 
•whose  nation  is  at  war  with  the  Queen,  and  felons  are  not  ^"ed. 
exempt  from  this  liability  though  deprived  of  the  right  to  Outlaws, 
sue.     Prior  to  33  &  34  Vict.  c.  23,  however,  the  conviction  ^"^"''  ^'='""^- 
of  a  felon  worked  a  forfeiture  of  his  property,  and  there 
■was  no  object  in  suing  him.     That  act  abolished  forfeiture 
of  property  for  felony,  and  at  the  same  time  provided  for 
its  custody  and  control  by  a  representative  during  seutence, 
and  gave  a  right  to  sue  that  representative. 

Though  an  infant  maybe  sued  and  will,  under  certain  Infant  cannot 
circumstances  («),  be  held  liable  on  his  contracts,  yet  this  ^?  sued  on 
liability  does  not  extend  to  bills  of  exchange  (o). 

A  lunatic  may  be  sued. 

Service  of  the  writ  on  his  committee  or  on  the  person 
"vith  whom  he  resides,  or  under  whose  care  he  is,  will  be 
sufiicient,  unless  the  Court  or  judge  otherwise  orders  (jb). 

A  lunatic  appears  personally  or  by  attorney,  but  defends 
by  his  committee  or  guardian  ad  litem,  and  the  plaintiff 
may,  if  necessary,  apply  to  have  the  guardian  appointed  {q). 

Since  January  1,  1883,  a  married  woman  may  be  sued  as 
if  she  were  a  feme  sole,  upon  contracts  in  respect  of  and  to 
the  extent  of  her  separate  estate,  without  joinder  of  her 
husband  as  defendant  (r). 

(»0  Ord.  XLVIII.  (a),  E.  S.  C.  declared  by  the  Court  of  Appeal 

1891  ;  and  Ord.  III.  C.  C.  Rules,  that  a  bill  given  in  payment  foi' 

1892,'rr.  13  (a),  14  (a).  necessaries  is  not  a  contract  for 

(«)  See    capacity    of    parties,  necessaries,  and  that  an   infant 

ante,  p.  67.  is  absolutely  incapable  of  con- 

(o)  In  Belfast  Banks.  Bolierty,  tracting  by  bill  or  note,  his  only 

ante,  p.  69  (Z),  O'Brien  and  Fitz-  liability,  if  any,  being  upon  the 

gerald,  JJ.,  thought  it  might  be  consideration.    In  re  Soltyhoff, 

a   material    allegation     to    the  [1891]  1  Q.  B.  413. 
defence  to  aver  that  the  original  (jb)  Ord.  IX.  r.  5. 

bill  vi^as  not  for  necessaries  ;  but  (q")  Dan.  Ch.  Pr. 

this  case  seems  within  the  Act  of  (»•)  Ord.  XVI.  r.  16  ;  45  &  46 

1892,  s.  5.    In  Bateman  v.  Kings-  Vict.  c.  76,  s.  1  (2).     As  to  pro- 

ton,  6  L.  E.  (Ir.),  328,  Lawson,  ceedings    under    Ord,  XIV.  see 

J.,  while   holding    void    a    bill  formerly    Ortner   v,   Fltzgihbon, 

given  for  a  loan  to  be  laid  out  50  L.    J.,  Ch.  17  ;    Durrani  v. 

in  necessaries,  considered  there  Biehetts,  8  Q.  B.  D.  178  ;  and 

might  be  liability  on  a  bill  or  now  Chinston  v.  Maynard,  L,  T., 

note  given  for  necessaries  pre-  June  9th,  1883,  p.  102.    Afornl 

viously  supplied.     But  see  Code,  of  judgment  is  given  in  Soott  v. 

s.  22  (2)  ;  and  it  has  now  been  Morley,  20  Q.  B,  D.  p,  132. 
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And  when  the  person  who  would  otherwise  be  the 
defendant  is  (I)  dead,  leaving  a  will,  or  (2)  intestate,  or 
(3)  convicted  of  felony,  in  such  case  (1)  his  executor  or  (2) 
administrator,  or  (3)  curator  ad  interim,  or  administrator, 
may  be  sued  in  his  own  name,  but  in  his  representative 
capacity. 

By  R.  S.  C.  1883,  Ord.  XVI.  r.  A,  all  persons  may  be 
joined  as  defendants  against  whom  the  right  to  any  relief 
is  alleged  to  exist,  whether  jointly,  severally  or  in  the 
alternative,  and  judgment  given  against  such  one  or  more 
of  the  defendants  as  may  be  found  liable  accordingly,  and 
without  amendment.  But  a  substantial,  not  a  mere  tech- 
nical, satisfaction  of  the  debt  by  any  one  will  discharge  all 
subsequent  parties  (s). 

By  r.  5  of  the  same  Order,  it  is  not  necessary  that  ^ach 
defendant  should  be  interested  as  to  all  the  relief  prayed 
for  ;  and  by  r.  6,  the  plaintiff  may,  at  his  option,  join  as 
parties  to  the  same  action  all  or  any  of  the  parties  seve- 
rally, or  jointly  and  severally,  liable  on  any  one  contract, 
including  parties  to  bills  of  exchange  and  promissory  note  ; 
while  r.  7  provides  for  joinder  of  several  defendants  in 
cases  of  doubt.  And  r.  11  affords  security  against  mis- 
carriage of  justice  by  reason  of  nonjoinder  or  misjoinder  of 
defendants. 

Formerly,  if  a  party  were  liable  pn  a  bill  in  two  or  more 
capacities,  he  might  be  the  object  of  several  actions  on  the 
same  bill  at  the  suit  of  the  same  plaintiff.  Thus,  where 
a  party  was  sued  jointly  with  others,  as  a  drawer,  and 
separately  as  the  acceptor,  of  a  bill,  the  Court,  considering 
him  liable  in  the  two  characters,  and  the  plaintiff  entitled 
to  both  remedies  which  could  not  be  comprised  in  the  same 
declaration,  refused  to  stay  the  proceedings  in  either  as 
vexatious  (t). 

Under  the  above-mentioned  rules  as  to  parties,  and  the 
rules  hereafter  to  be  mentioned  as  to  joinder  of  causes  of 
action,  one  action  would  probably  be  deemed  sufficient  now 
to  adjust  the  right  of  the  parties. 

Corporations  aggregate,  partnerships  and  firms  are  in  the 
same  position  mutatis  mutandis  as  to  being  sued  a?  they  are 
in  respect  of  suing  {u). 


■  («)  See  post,  costs  as  damages  ; 
Windham  v.  WMer,  1  Stra.  51.5  ; 
Jix. parte  Wildman,  2  Ves.  sen. 
p.  115.. 


(ty  Wise  V.  Prowse,  9  Price, 
393. 

(u)  Ante,  pp.  81  and  406.  The 
prudent  course  seems  to  be  to 
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We  have  seen  that  the  plaintiff  may,  at  his  option,  join, 
as  defendants,  all  or  any  of  the  parties  liable  to  him  on  a 
bill  or  note.  But  even  if  he  should  not  avail  himself  of 
this  power  in  respect  of  some  party  to  the  bill  who,  though 
liable  to  the  plaintiff  as  a  principal,  is  liable  to  one  of  the 
defendants  as  co-surety  for  contribution,  it  may  be  desirable 
for  such  defendant  to  claim  his  remedy  over  against  his 
co-surety  on  the  bill,  and  so  if  the  contract  of  suretyship 
arises  collaterally  to  the  bill  (x).  And  so,  too,  a  person 
whether  liable  to  the  plaintiff  as  a  principal  on  the  bill  («/), 
or  a  stranger  to  the  bill  (z),  may  nevertheless  be  liable  to  a 
defendant  for  the  whole  amount  which  he  mav  have  to  pay 
on  the  bill,  by  reason  of  a  contract  to  indeinnify  such 
defendant  as  between  themselves. 

In  each  of  these  cases,  there  was,  prior  to  the  Judicature 
Acts,  no  less  circuitous  method  for  the  original  defendant 
than  that  of  bringing  a  separate  action  against  the  persoii 
from  whom  he  claimed  contribution  or  indemnity.  A 
surety  sued  may  now,  however,  by  proper  notice  and  other 
steps  bring  his  co-surety  to  the  trial  as  a  third  party,  and 
complete  justice  may  be  done  by  one  hearing  and  one 
judgment,  giving  effect  to  the  rights  of  all  parties.  And 
so  if  the  acceptor  of  a  bill  accepted  for  accommodation  of; 
the  drawer  should  be  sued  by  the  holder  in  due  course,  he 
may  be  saved  the  circuity  of  suing  the  drawer  against  whom 
he  has  a  claim  for  indemnity  by  making  hiui  s\,  third  party 
to  the  original  action,  and  judgment  may  be  given,  for 
the  plaintiff  against  the  defendant,  and  for  the  defej^clant 
against  the  third  party  {a).     But  the  plaintiff  is  not  to,  b.e. 
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sue  the  partners  uominatim  if 
their  names  are  known ;  if  not, 
to  sue  the  firm  and  apply  under 
Ord.  XLAail.A,  for  disclosure 
of  their  names,  and  then  amend 
the  writ  by  inserting  the  names. 
See  Munster  v.  Cox,  10  App.  Cas. 
680  ;  .5.5  L.  J.,  Q.  B.  108  ;  Code, 
s.  23  (2). 

(a;)  Jirittain  v.  Lloyd,  14  M.  & 
W.  762;  Lewis  v,  CampMl,  8 
C.  B.  y-tl  ;  Reyiioldis  v.  Wheeler, 
10  C.  B.,  N.  S.  561  ;  30  L.  J., 
C.  P.  350. 

(if)  Batson  v.  Khig,  28  L.  J., 
Ex.  327  ;  4  H.  &  N.  739. 

(«)  Wilder  v.  Dudlow,  L.  R., 
19  Eq.  198. 

(a)  See  Ord.  XVI.  rr.  48  et  seq. 
It  is  to  be  observed,  that  the  scope 
of  the  third  party  procedure  was 


materially  contracted  upder  the 
Rules  of  the  Supreme  Court,  1883. 
Under  the  wide  terms  of  sect.  24, 
sub-s.  3  of  the  Jud.  Act,  1873, 
the  Rules  of  1875  were  so  drawn 
as  to  admit  of  any  person  beiiig 
macle  a  third  party  against  whom, 
the  defendant  claimed  contribu- 
tion or  indemnity,  or  any  other 
remedy  or  relief  over,  or  where 
thpr?  was  any;  questigij  jn.the 
action  which  it  appeared  desir- 
able to  settle,  not  oiily  as  between 
the  plaintifE  and  defendant,  but 
as  between  the  defendant  and 
a  third  party.  By  the  present 
Rules,  the  right  is  restricted 
to  contribution  and  indemnity. 
But  whereas  under  the  former 
Rules  a  mere  deoisioii  of  the  con- 
troverted,   point   was    obtained, 
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CHAPTER     embaiTassed  in  his  trial  by  the  introduction  of  complicated 
^^^^-        issues  between  the  defendant  and  a  third  party,  and  there- 
fore the  power  is  to  be  exercised  subject  to  the  discretion  of 
the  Court  (b). 

Fourth  party.  Though,  if  no  such  inconvenience  is  to  be  apprehended, 
the  Court  will  sometimes,  to  avoid  circuity,  permit  the  third 
party  to  bring  in  yet  another  against  whom  he  claims 
contribution  or  indemnity  (c). 


JOINDEE  OF 
CAUSES  OF 
ACTION. 


As  to  joinder  of  causes  of  action,  we  have  already  seen  (d) 
that  where  a  bill  is  dishonoured  tlie  holder  has  the  option, 
and  may  deem  it  desirable,  to  sue  upon  the  consideration  as 
well  as  upon  the  bill. 

In  the  Eules  of  Supreme  Court,  1875,  a  form  was  pro- 
vided (e)  for  a  statement  of  claim  on  the  bill,  and  also  on 
the  consideration. 

But  while  under  the  Eules  of  1883,  any  such  form  would 
now  be  bad  for  prolixity,  and  it  is  required  (/)  that  in 
actions  on  bills  of  exchange,  the  Forms  in  Appendix  C. 
Sect.  4,  shall  be  imitated,  yet  a  claim  "on  the  consideration 
as  a  substantive  ground  of  claim  "  is  expressly  recognized 
in  Ord.  XIX.  r.  25,  and  it  is  conceived,  there  is  nothing  to 
prevent  a  claim  on  the  consideration  being  joined  (with 
appropriate  brevity)  to  the  claim  on  the  bill,  and  if  the 
claim  on  the  consideration  is  a  liquidated  demand,  represented 
by  the  sum  claimable  on  the  bill,  it  could  be  joined  in  the 
special  indorsement  under  Ord.  III.,  and  the  summary 
process  under  Ord.  XIV.  followed.  If  struck  out  [Ord.  XIV. 
r.  1  (b)],  the  rest  would  not  be  invalidated.  There  might  be 
a  difficulty,  however,  as  to  the  item  for  interest ;  see  the 
judgment  of  Lord  Coleridge,  C.J.,  in  Shela  Gold  Mine  Go. 
V.  Trubshaioe,  [1892]  1  Q.  B.  680. 

And  though,  under  the  Bills  of  Exchange  Act,  1855,  no 
other  claims  but  those  on  the  bill  and  the  consideration 
could  be  joined,  yet,  in  the  summary  procedure,  under 
Ords.  III.  and  XIV.,  which  now,  in  the  High  Court,  super- 
sedes that  under  the  Bills  of  Exchange  Act,  1855,  there  is 
no  such  restriction.   So  that,  at  present,  any  other  demands. 


so  far  as  the  third  party  was 
concerned,  power  is  now  given  in 
the  cases  to  which  the  procedure 
is  restricted  to  give  judgment,  for 
the  defendant  against  the  third 
party,  in  the  original  action. 

With  respect  to  County  Courts, 
see  sect.  89  of  the  Jud.  Act,  1873, 


and  C.  C.  R.  1889,  Ord.  XI. 

(V)  Wye  Valley  Bail.  Co.  v. 
Hawe»,  16  Ch.  D.  489. 

(c)  WitlMm  V.  Vaiw,  49  L.  J., 
Ch.  242. 

{A)  Ante,  p.  403. 

(e)  Appendix  C,  Form  No.  7. 

(/)  Ord.  XIX,  r,  5. 
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if  they  be  liquidated,  may  be  joined  and  recovered  by  the 
same  summary  process,  unless  leave  is  given  to  defend 
as  hereafter  mentioned.  For,  undet-  the  Supreme  Court 
Eules  {g),  the  plaintitf  has  the  widest  latitude  in  joining 
causes  of  action,  subject,  if  he  wishes  to  proceed  summarily, 
to  their  being  liquidated  demands,  and  in  all  cases  to  the 
discretion  of  the  Court  as  to  whether  they  can  conveniently 
be  tried  or  disposed  of  together  (A),  and  to  certain  con- 
siderations of  convenience  turning  chiefly  upon  the  particular 
class  of  persons  concerned  («). 

The  venue  in  actions  on  specialties,  bills  and  notes,  was  venue. 
transitory,  independent  of  the  Judicature  Acts  and  Rules, 
though  subject  to  change,  on  special  grounds,  by  the 
Court  (Ic).  But  now  all  venues  are  transitory,  except  where 
otherwise  provided  by  statute;  and  unless  otherwise  ordered 
by  the  Court  or  judge,  the  case  will  be  tried  in  the  county 
or  place  named  by  the  plaintiff  in  the  statement  of  claim 
or  special  indorsement,  or  where  no  statement  of  claim 
is  delivered  or  required,  in  a  notice  to  be  served  on  the 
defendant  (Z). 

The  sole  summary  procedure  now  in  force  in  the  High  summary 
Court  as  well  for  bills  of  exchange  as  other  liquidated  pkocedure. 
demands  is  under  Ords.  III.  and  XIV.  It  is  a  development 
of  the  system  found  so  efficacious  for  enforcing  negotiable 
instruments  under  Sir  Henry  Keating's  Act,  the  Bills  of 
Exchange  Act,  1855  ;  which  was  itself  a  modification  of 
the  summary  procedure  introduced  a  sliort  time  before  by 


O)  Old.  XVITI.r.  1. 

(A)  Ibid. 

(0  Ibid.  rr.  2— 6. 

(7/,)  Tidd's  Practice,  604  ;  Mon- 
del  V.  Steele,  8  M.  &  W.  640. 

(0  Old.  XXX.  r.  2  ;  XXXVI, 
r.  1.  The  plaintiff  is  thus  no 
longer  duininus  litis.  Failing 
this,  the  venae  is  Middlesex. 
Ord.  XX.  r.  5.  As  to  County 
Court  venue,  the  rule  is  that  the 
defendant  is  lo  be  sued  in  the 
Court  within  the  jurisdiction  of 
which  be  lives  or  carries  on  busi- 
ness, though  by  leave  the  plaint 
may  be  entered  in  any  other 
Court,  within  the  jurisdiction  of 
which  defendant  has  lived  or 
carried  on  business  within  six 
months,  or  any  material  part  of 
the  cause  of  action  arose,  such  as 


the  acceptance,  drawing,  indorse- 
ment, delivery  of  any  of  these, 
the  dishonour,  or  the  receipt  of 
notice  of  dishonour  (C.  C.  Act, 
1888,  51  &  52  Vict.  c.  43,  s.  74). 

In  the  Metropolitan  County 
Courts,  if  both  plaintiil  and 
defendant  live  or  carry  on  busi- 
ness within  the  area,  the  plaint 
may  be  entered  where  either  of 
them  live  or  carry  on  business 
(s,  84). 

In  the  Mayor's  Court,  which  is 
a  Court  of  inferior  jurisdiction 
{^lHayor  of  London  v.  Cox,  L.  R., 
2  H.  L.  239),  the  whole  cause  of 
action  must  arise  within  the  juris- 
diction (^Baiiqtte  de  Credit  v.  De 
Gas,  L.  R.,  6  C.  P.  142 ;  Wirth 
V.  Aiistin,  L.  R.,  10  C.  P.  689). 
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the  C.  L.  P.  Act,  1852,  for  recovering  ascertained  money 
demands. 

The  various  steps  by  which  the  present  procedure  has 
been  arrived  at  are  of  historical  interest,  and  a  short  account 
will  be  found  in  the  note(OT),  as  well  as  an  outline  of  the 
procedure  under  the  Bills  of  Exchange  Act,  1855,  which  is 


(hi.)  The  C.  L.  P.  Act,  1852, 
among  other  important  reforms, 
provided  (sect.  25)  that  a  writ 
for  debt  or  liquidated  demand, 
arising  upon  a  contract,  might, 
whel-e  the  defendant  was  resident 
in  the  jurisdiction,  be  specially 
indorsed  ;  and,  in  default  of 
appearance,  judgTnent  might  be 
signed.  But  as  the  defendant 
had  only  to  withdraw  from  the 
jurisdiction  when  proceedings 
were  threatened,  or,  being  in  the 
jurisdiction,  to  appear,  and  the 
action  had  to  proceed  in  the 
ordinary  way,  this  afforded  an 
inadequate  cure  for  the  delays, 
so  prejudicial  to  the  promptitude 
called  for,  in  the  case  of  instru- 
ments regulating  to  a  large  extent 
the  commerce  and  the  currency 
of  the  country.  Accordingly  Sir 
Henry,  better  known  to  the  com- 
mercial world  as  Mr.  Justice 
Keating,  introduced  in  1855  the 
Bills  of  Exchange  Act,  which  has 
since  been  associated  with  his 
name.  By  that  Act  the  holder 
had  the  option,  if  he  was  prompt, 
of  enforcing  his  bill  in  a  summary 
way.  For  it  was  thereby  enacted 
that  all  :  actions  upon  bills  of 
exchange  (including  cheques, 
Hijre  v.  Waller,  5.  H.  &  N.  460) 
or  promissory  notes,  commenced 
within  six  months  after  same 
became  due  and  payable,  might 
be  by  writ  in  a  special  form,  and 
indorsed  in  n  particular  way,  as 
shown  in  a  schedule  to  the  Act. 
It  was  then  made. lawful,  if  the 
defendant  did  not  obtain  leave  to 
defend  in  twelvedays,  and  appear 
acooi'dingly,  for  the  plaintiff,  on 
filing  an  affidavit  of  personal 
service  of  the  writ,  or  of  an  order 
for  leave  to  proceed,  and  a  copy 
of  the  writ  and  .indorsements,  at 
once  to.  sign  final  judgment  on 
the  writ,  with  interest  at  the  rate 


specified,  if  any,  to  the  date  of 
judgment,  and  a  sum  for  costs. 

But  (sect.  2)  if  within  twelve 
days  from  the  service  of  the  writ, 
the  defendant  paid  into  Court  the 
sum  indorsed  on  the  writ,  or  if 
he  could  satisfy  the  judge,  upon 
affidavits  that  be  had  a  legal  or 
equitable  defence,  or  ought  to  be 
allowed  to  put  the  plaintiff  to 
proof  of  the  consideration,  or  that 
his  resistance  was  not  frivolous  or 
vexatious,  or  for  delay,  the  judge 
was  required  to  give  leave  to  him 
to  defend  on  such  terms  as  to 
security  as  to  the  judge  might 
seem  fit.  And  (sect.  3)  to  pro- 
vide against  mistake,  surprise  or 
other  hardship,  power  was  given 
to  the  Court  or  a  judge,  "  under 
special  circumstances,"  even  after 
judgment,  to  set  aside  the  judg- 
ment, and  stay  or  set  aside  the 
execution,  and  admit  the  defen- 
dant to  defend  upon  just  terms. 
And  the  rest  of  tlie  proceedings, 
were  assi^iilated  to  those  of  an 
ordinary  action  under  the  Com- 
mon Law  Procedure  Acts  then  in 
force,  but  subsequently  in  a  great 
measure  superseded  by  the  Jud. 
Acts,  and  now  (with  important 
exceptions)  repealed  by  the 
Statute  Law  Kevision  Act,  1883 
(16  &  47  Vict.  c.  49,  Sched.). 

By  an  Order  in  Council,  dated 
30th  January,  185G,  and  made  in 
pursuance  of  sect.  9  of  the  act, 
its  provisions  were  extended  to 
the  County  Courts  established 
under  9  &  10  Vict.  c.  95,  in  claims 
on  bills  or  notes  not  exceeding 
50Z.  (and  by  Order  in  Council, 
dated  27th  July,  1863,  confined 
to  cases  where  claim  is  for  lOZ.  or 
upwards). 

As  to  the  jurisdiction  of  the 
County  Court  by. consent  of  the 
parties  in  writing,  see  51  &  52 
Vict.  c.  43,  s.  64. 
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still  available  to  the  plaintiff  in  the  County  Court,  as  will 
appear  in  the  course  of  the  account  given  below. 

In  the  High  Court  if  the  plaintiff's  claim  is  simply  for  in  the  High 
the  amount  of  the  bill,  and  the  liquidated  damages  allowed  C°"i'*- 
under  sect.  57  of  the  Bills  of  Exchange  Act,  1882,  with 


On  the  experience  of  the  work- 
ing of  the  summary  procedure 
under  C.  L.  P.  Act,  1852,  ss.  25, 
27,  and  the  Bills  of  Exchange 
Actj  1855,  the  Judicature  Com- 
missioners, in  1K69  (1st  Report, 
1869,  p.  11),  made  recommenda- 
tions to  which  effect  was  given 
by  Ord.  III.  r.  6,  and  Ord.  XIV. 
r.  1,  of  R.  S.  C.  1875.  These 
extended  the  use  of  the  specially 
indorsed  writ,  which  had  become 
familiar  under  C.  L.  P.  Act,  1852, 
s.  25,  to  liquidated  demands  aris- 
ing upon  a  trust  as  well  as  upon  a 
conti'act,  and  made  it  immaterial 
whether  the  defendant  was  in  or 
out  of  the  jurisdiction.  Sect.  27 
of  C.  L.  Pr  Act,  1852,  was  replaced 
by  Order  XIlL,  and  this  was  sup- 
plemented by  Order  XIV.,  which 
enabled  the  plaintiff,  even  where 
the  defendant  appeared,  to  avoid 
delay  by  resorting  to  a  course 
resembling  (with  the  difference 
noted  hereafter)  that  which  had 
been  found  beneficial  under  the 
Bills  of  Exchange  Act,  1855,  viz., 
that  of  obtaining  judgment  unless 
the  defendant  satisfied  the  Court 
that  he  had  a  good  defence  or 
ought  to  be  allowed  to  defend. 

By  Ord.  II.  r.  6,  of  1875,  the 
procedure  under  the  Bills  of  Ex- 
change Act  was  expressly  kept 
alive,  and  from  that  time  till 
October,  1883,  when  new  rules 
came  into  force,  the  two  summary 
procedures  existed  side  by  side. 
But  there  were  important  differ- 
ences between  them.  For  while 
under  the  Bills  of  Exchange  Act 
the  plaintiff  was  entitled  to  sign 
judgment  if  the  defendant  did'not 
get  leave  to  defend,  yet  the  writ 
was  a  twelve-day  writ,  and  apply- 
ing ex  parte  he  seldom  failed  to  get 
leave  (and  of  right,  if  he  paid  into 
Court).  The  plaintiff  had  then 
either  to  take  dilatory  proceedings 


to  rescind  the  order,  or  wait  till 
the  shadowy  defence,  on  which 
leave  had  been  ex  parte  obtained, 
collapsed  upon  the  pleadings  or 
particulars,  or  interrogatories,  or 
could  be  brought  to  the  test  of  a 
trial.  Under  Order  XIV.,  on  tlie 
other  hand,  the  plaintiff  had  to 
bring  the  defendant  before  the 
master  to  show  cause  before  final 
judgment  could  be  entered  ;  but 
the  time  for  apprarance  was  only 
eight  days,  and  if  the  defendant 
appeared  the  summons  was  re- 
turnable in  two  (now  four)  clear 
days,  and  thus  the  plaintiff  not 
only  had  the  advantage  of  being 
heard  against  the  leave  to  defend, 
but,  if  successful,  might  get  his 
order  for  judgment  in  ten  days 
from  the  issue  of  the  writ. 

In  revising  the  procedure  and 
issuing  new  rules  in  1883,  it  was 
deemed  undesirable  to  retain  both 
these  concurrent  modes  of  sum- 
marily proceeding  on  bills  of 
exchange  in  the  High  Court. 
Accordingly,  Oi-d.  II.  r.  6,  of 
1883,  abolishes  in  the  High  Court 
proceedings  under  the  Bills  6f 
Exchange  Act.  And  by  the 
Statute  Law  Revision  Act,  1883 
(46  &  47  Vict.  c.  49,  s.  3),  that 
act  is  repealed.  Sect.  7,  how- 
ever, provides  that  when  that 
act  has  been  applied  by  Order  in 
Council  to  inferior  Courts,  it  shall 
continue  in  force  as  to  such  Courts 
as  if  it  were  a  private  and  local 
act.  And  the  effect  of  .  this 
section,  coupled  with  the  Orders 
in  .Council  before  referred  to, 
is  to  keep  the  Bills  of  Exchange 
Act,  1855,  alive  as  to  the  County 
Courts  for  bills  from  \0l.  to  50i. 
in  amount. 

It  is  optional  for  the  plaintiff 
to  proceed  under  this  act :  he 
may  adopt  the  ordinary  or  a 
"default  summons,"  under  which, 
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costs,  and  where,  moreover,  the  plaintiff  is  satisfied  (see 
Ord.  XIV.  r.  9  (b), )  that  there  is  no  defence  to  the  action, 
his  best  course  is  to  adopt  the  summary  procedure  provided 
by  Ord.  III.  rr.  6,  7,  and  Ord.  XIV.  r.  1. 

Ord.  III.  r.  6,  provides  that  in  all  actions  ...  on  a 
bill  of  exchange,  promissory  note  or  cheque  .  .  .  the  writ 
of  summons  may,  at  the  option  of  the  plaintiff,  be  specially 
indorsed  with  a  statement  of  his  claim.  For  forms  of  such 
special  indorsement,  see  Appendix  C.  Sect.  IV.  Forms  3—6. 
And  by  r.  7,  there  must  be  added  the  indorsement  for 
costs  (w).  If  defendant  thereupon  pays,  it  is  by  the  same 
r.  7  further  provided  that  he  may  notwithstanding  such 
payment  have  the  costs  taxed,  and  if  more  than  one  sixth 
shall  be  disallowed  the  plaintiff's  solicitor  shall  pay  the 
costs  of  taxation. 

Upon  this  specially  indorsed  writ  being  served,  if  the 
defendant  does  not,  or  none  of  the  defendants  do  appear  in 
eight  days  (o)  (or  in  such  other  time  as  is  limited  by  the 
order  giving  leave  to  serve  the  writ  or  notice  thereof  out  of 
the  jurisdiction),  then  tlie  plaintiff,  upon  filing  an  affidavit 
of  service  or  of  notice  in  lieu  thereof,  may  enter  final  judg- 
ment for  any  sum  not  exceeding  the  sum  indorsed  on  the 
writ  together  with  interest,  at  the  rate  specified  (if  any)  or 
(if  no  rate  be  specified)  at  the  rate  of  5  per  cent,  per  annum 
to  the  date  of  judgment,  and  costs. 

And  if  there  are  several  defendants  of  whom  one  or  more 
appear  to  the  writ,  and  another  or  others  of  them  fail  to 
appear,  the  plaintiff  may  enter  final  judgment  as  above 
against  such  as  have  not  appeared  and  may  issue  execution 
upon  such  judgment  without  prejudice  to  his  right  to 
proceed  with  the  action  against  such  as  have  appeared  {p). 
And  fi.  fa.  or  elegit  to  enforce  payment  may  issue  at  once 
under  Ord.  XLII.  r.  17. 

But  even  if  the  defendant  or  defendants  or  some  of  the 
defendants  appear,  the  plaintiff  in  an  undefended  action  on 


however,  no  leave  to  defend  seems 
to  be  required. 

In  Order  XIV.  of  the  E.  S.  0. 
(1883),  the  period  within  which 
the  summons  for  leave  to  enter 
final  judgment  is  returnable,  is 
increased  from  two  to  four  days, 
which  assimilates  the  period,  for 
which  (without  any  defence)  a 
defendant  may  postpone  the 
plaintifE's  remedy,  to  the  twelve 
tlays  for  appearing  and  obtaining 


leave  to  defend  under  the  Bills  of 
Exchange  Act,  1855. 

As  to  summary  procedure  by 
default  summons  in  the  County 
Court,  see  C.  C.  Act,  1888,  s.  86, 
and  C.  C.  R.  1889,  Ord.  VII. 
rr.  29  et  seq. 

(«)  11.  S.  C.  1883,  App.  A.  Pt. 
3,  sect.  3  ;  Manchester  Advance 
Co.  V.  Wallmi,  68  L.  T.,  N.  s.  167. 

(«)  App.  A.  Pt.  1,  Form  2. 

(p)  Ord,  XIII.  rr.  2,  3,  4. 
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a  bill  is  not  to  be  subjected  to  all  the  delays  of  an  ordinary 
action  ;  for  by  Ord.  XIV.  r,  1,  where  the  defendant  appears 
to  a  writ  of  summons  specially  indorsed  under  Ord.  III. 
r.  6,  the  plaintiff  may,  on  afiidavit  made  by  himself  or  by 
any  other  person  who  can  swear  positively  to  the  facts, 
verifying  the  cause  of  action,  and  the  amount  claimed,  and 
stating  that  in  his  belief  there  is  no  defence  to  the  action, 
apply  to  a  judge  for  liberty  to  enter  final  judgment  for  the 
amount  so  indorsed  together  with  interest,  if  any,  and  costs. 

This  application  by  the  plaintiff  for  leave  to  enter  final 
judgment  must  be  made  by  summons  returnable  not  less 
than  four  clear  days  after  service  {q). 

It  was  once-held  that  the  summons  might  be  taken  out 
without  waiting  for  the  affidavit  to  be  sworn  {r),  but  a  copy 
of  the  affidavit  and  the  exhibits  referred  to  therein  must 
accompany  the  summons  when  served  (s). 

Let  ns  now  see  the  position  of  the  defendant  upon  this  l^eave  to 
summary  procedure.  defend. 

Upon  service  of  the  specially  indorsed  writ,  he  may, 
within  the  four  days  or  other  time  mentioned  in  the 
indorsement  for  costs  {t),  pay  the  amount  claimed  for  debt 
and  costs,  and,  if  he  thinks  the  costs  excessive,  may  have 
them  taxed ;  though  if  he  anticipates  any  difficulty  in 
recovering  the  balance  found  upon  taxation  to  have  been 
overpaid  for  costs,  it  would  be  preferable  to  call  on  the 
plaintiff  to  show  cause  why  the  proceedings  should  not  be 
stayed  on  payment  of  the  sum  reasonably  due  for  costs 
beyond  the  liquidated  demand. 

If,  however,  the  defendant  has  ground  for  defending  the 
action,  or  putting  the  plaintiff  to  proof  of  his  claim,  the 
defendant  will  appear  in  due  course,  and  upon  the  plaintiff 
serving  him  with  the  summons  and  copy  of  aflBdavit  under 
Ord.  XIV.  r.  2,  he  will,  within  the  four  days  or  longer  allowed 
for  the  return  of  the  summons,  take  steps  for  obtaining  leave 
to  defend  under  Ord.  XIV.  r.  3. 

This  rule  provides  that  the  defendant  may  show  cause 
against  such  application  by  affidavit,  or,  if  the  judge  allow  it, 
by  examination  on  oath,  or  by  offering  to  bring  into  Court 
the  sum  indorsed  on  the  writ.  Such  affidavit  shall  state 
whether  the  defence  goes  to  the  whole  or  to  part  only,  and 
what  part  of  the  claim.  And  the  judge  may  order  the 
defendant  to  attend  and  be  examined  upon  oath  and  to 


((?)  Ord.  XIV,  r.  2.  Sunday, 
Christmas  Day,  and  Good  Friday 
not  being  included,  Ord.  LXIV. 
r.  2. 

(?•)  Begg  v.  Coo:per,  27  W.  E. 


224  ;  but  this  case  has  not  been 
followed. 

(«)  Ord.  XIV.  r.  2. 

(0  E.  S.  C.  1883,  App.  A.  Pt.  3, 
sect.  3. 
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CHAPTER     produce  books  or  documents  or  copies  of  or  extracts  from 
^^^l-        them.  ■ 

But  offering  to  bring  the  money  into  Court  is  no  more 
than  a  circumstance  which  the  judge  is  bound  to  take  into 
his  consideration.  It  is  not  (as  under  the  differently 
worded  provisions  of  sect.  2  of  the  Bills  of  Exchange  Act  it 
was)  decisive  in  the  defendant's  favour.  The  judge,  there- 
fore, will  only  give  leave  to  defend  when,  upon  the  affidavits 
or  oral  examination  and  the  production  of  documents, 
whether  accompanied  or  not  by  an  offer  to  bring  the  money 
into  Court,  he  is  satisfied  that  the  defendant  has  a  good 
defence  on  the  merits,  or  thinks  the  facts  disclosed  by  the 
defendant  suflBcient  to  entitle  him  to  defend  the  action  (u). 

And  here  it  must  be  noted  that,  independently  of  a  good 
defence  on  the  merits,  there  may  be  facts  sufficient  to 
entitle  the  defendant  to  the  leave  to  defend. 

Thus,  in  Lloyd'' s  Banking  Go.  v.  Ogle,  Bramwell,  B.,  laid 
down  as  a  general  rule  that  where,  under  Keating's  Act  (a;), 
a  defendant,  applying  for  leave  to  defend  in  an  action  on  a 
bill  of  exchange,  on  which  he  is  sued  as  guarantor,  would 
have  been  admitted  to  defend,  he  ought  so  to  be  admitted 
under  Ord.  XIV.  r.  1,  and  that  he  would  hav«  been  so 
admitted  where,  being  a  surety,  there  had  been  no  acknow- 
ledgment by  him  of  the  debt  or  anything  else  to  show  that 
his  object  in  defending  is  merely  delay.  In  other  wordjs 
leave  should  be  given  if  the  defendant  might  reasonably 
say, "  I  do  not  know  if  your  case  is  well  founded  or  not,  but 
I  require  you  to  prove  it "  (y). 

In  Wallingford  V.  The  Mutual  Society  (s),  the  nature  of 
the  transactions  disclosed  on  the  affidavits  at  chambers 
showed  that  complete  justice  could  not  be  done  without  an 
account ;  and  leave  to  defend,  except  on  onerous  terms,  was 
held  to  have  been  wrongly  refused.  So  a  countef-claim 
may  (a),  and  a  set-off  it  seems  will  (&),  afford  sufficient 
ground  for  leave  to  defend. 

An  affidavit  in  reply  may  be  allowed  (c). 

(tt)  Crump  V.  Uavenilish,  L.  E.,  trade  bill  has  been  given  and 

5  Ex.  D.  at  p.  214.  received  as  cash,  the  Court  is 

(x)  ^ee. Agra Banhy .  LeUjhton,  reluctant  to  allow  payment  at 

L.  R.,  2  Ex.  .56.  maturity,  to  be  postponed  pending 

{y)  1  Ex.  D.  262,  at  p.  264.  trial  of    a  counter-claim.      See 

Iz)  50  L.  J.,  Q.  B,  49 ;  L.  E.,  Ann.  Prac.  Ord.  XIV.  r.  6,  notes. 
5  App.  Ca.  685.     See  also  Fuller  (V)  Oroome  v.  Matlibone- ,  41  L. 

V.  Alexander,  47  L.  T.,  N.  S.  443,  T.  .591.    But  cf.  Huby  v.  Bivcli, 

as  to  when  an  acceptor  is  entitled  62  L.  T.  404. 
to  unconditional  leave.  («)  Rotlwrham    v.  Priest,   49 

(a)  Anglo- Italian     Bdnli      v.  L.  J.,  C.  P.  104. 
Daxies,  38  L.  T.  197.     Where  a. 
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The  Judicature  Act,  1894,  s.  1  (3),  allows  no  appeal  {d)     chapter 
when  unconditional  leave  has  been  given.  'KXNi. 


Where  the  plaintiff  desires  to  couple  with  his  claim  on  oedinart 
the  bill  and  other  liquidated  demands  other  matters  not  pkoceduee. 
admissible  in  the  special  indorsement,  or  where  to  his  bill 
or  other  liquidated  demand  coupled  therewith  he  knows 
that  a  lona  fide  and  substantial  defence  will  be  raised,  he 
should  commence  his  action  with  an  ordinary  writ. 

And  if  he  does  so,  or  if,  on  an  attempt  to  obtain  judgment 
nnder  Ord.  XIV.,  leave  to  defend  is  obtained,  the  steps  to 
be  taken  will  be  those  of  an  ordinary  action,  subject  to  the 
discretion  of  the  judge.    Ord.  XIV.  r.  8  (a). 

So  far  as  the  claim  in  the  action  relates  to  the  bill  the  claim. 
following  observations  apply. 

If  plaintiff  sues  or  defendant  is  sued  in  a  representative 
capacity,  this  must  appear  by  indorsement  on  the  writ  (e), 
whether  special  or  ordinary. 

Where  the  writ  has  been  specially  indorsed  no  other 
claim  is  to  be  delivered  (/). 

Where  a  specially  indorsed  writ  is  not  resorted  to  an 
ordinary  writ  is  issued  bearing  a  general  indorsement  {g)  of 
the  nature  of  the  claim,  and  if  liquidated  demands  only  are 
claimed,  the  indorsement  for  costs  required  by  Ord  III.  r.  7. 

If  the  defendant  or  all  the  defendants  fail  to  apjjear,  the 
plaintiff  may  enter  final  judgment  (A)  ;  or  if  one  or  more 
appear,  and  others  fail  to  appear,  the  plaintiff  may  sign 
final  judgment  against  those  who  have  not  appeared,  and 
issue  execution  against  them  without  prejudice  to  his  right 
to  proceed  against  such  as  have  appeared  («). 

Where  other  than  liquidated  demands  have  been  joined 
with  the  claim  on  the  bill,  the  plaintiff  may,  on  filing 
an  affidavit  of  service  and  a  statement  of  claim,  be 
entitled  to  proceed  as  if  the  defendant  or  defendants  had 
appeared  (h). 

The  necessity  for  any  pleadings  at  all  seems  entirely  Statement  of 
within  the  discretion  of  the  Court.  claim. 

By  Ord.  XXX.  since  1897  the  plaintiff  must  in  all  actions 


((f)  But  see  Damhey  v.  Play- 
fair,  [1897]  1  Q.  B.  368,  where  a 
technical  defect  (the  ground  of 
the  leave)  was  amended. 

(e)  Ord.  III.  r.  4  ;  Forms,  App. 
A.,  Part  3,  sect.  7. 

(/)  Ord.  XX.  r.  1. 

B.B.B. 


((/)  Ord.  III.  r.  3  ;  Forms,  App. 
A.,  Part  3,  sect.  2. 

(A)  Ord.  XIII.  r.  3. 

(i)  Ibid.  r.  4. 

(/{)  Ibid.  r.  12.  In  this  case 
only  a  statement  of  claim  seems 
to  be  a  matter  of  course. 

27 
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(Admiralty  and  proceedings  under  an  originating  summons 
excepted),  unless  tlie  writ  propose  to  dispense  with  pleadings, 
take  out  a  "  summons  for  directions  "  as  to  pleading  within 
14  days  after  the  defendant  (or  one  of  several)  has  appeared, 
before  taking  any  fresh  step  other  than 

an  application  for  an  injunction  ; 

an  application  to  appoint  a  receiver  ; 

an  application  for  summary  judgment  under  Ord.  XIV. 

(in  which  case,  if  leave  be  given  to  defend,  the  judge 

or  Master  may  give  directions;  failing  which  a  summons 

seems  still  necessary) ; 
an  application  to  enter  judgment  in  default  of  defence 

(when  the  ten  days  have  elapsed,  Ord.  XXVII.  (2)). 

If  the  plaintiff  do  not  do  so,  the  defendant  may  apply  to 
dismiss  the  action,  and  the  judge  may  deal  with  that  appli- 
cation as  justice  may  require,  or  treat  it  as  a  summons 
for  directions,  Ord.  XXX.  r.  8. 

If  the  writ  propose  to  dispense  with  pleadings,  the. 
defendant's  application  for  a  statement,  Ord.  XVIIF.  A.,  r.  3, 
may  be  treated  by  the  judge  as  a  summons  for  directions, 
Ord.  XXX.  r.  ]  (e). 

By  rule  2  the  Court  or  judge  shall  make  such  order  as 
shall  be  just  as  to  interlocutory  proceedings,  pleadings, 
particulars,  admissions,  discovery,  interrogatories,  inspection, 
commissions,  examinations  of  witnesses,  place  and  mode  of 
trial.  Such  order  shall  be  in  the  Form  4  A.,  Appendix  K., 
varied  as  required. 

So  far  as  the  claim  is  on  the  bill  the  short  forms  of 
Appendix  C,  sect.  4,  are  imperative  (l). 

It  was  formerly  considered  doubtful  (m)  whether  such 
facts  as  dispense  with  presentment,  protest  or  notice  of 
dishonour,  could,  or  could  not,  be  given  in  evidence  in 
support  of  the  common  allocations  of  presentment,  protest 
or  notice  in  the  declaration.  It  is  now,  however,  clear 
that  facta  dispensing  with  presentment  or  notice,  such  as 
absence  of  effects  in  the  drawee's  hands,  or  a  countermand 
of  payment  by  the  drawer,  must  be  specially  alleged  ;  and 
that  proof  of  those  facts  is  inadequate  to  the  support  of  a 
positive  averment  of  presentment,  protest  or  notice  (n).     A 


(0  Ord.  XIX.  r.  5.  Wallie'r  v. 
HlrJis,  3  Q.  B.  D.  8. 

(m)  Cm-y  v.  Scott,  3  B.  &  Aid. 
619  ;  Bayle'y  on  Bills,  5th  ed.  406. 

ill)  R.    S.    C.    1883,   App.    C, 


Sect.  IV.,  forms  5  and  6.  Burgh 
V.  Legge.  .5  M.  &  W.  418.  See 
Terry  v.  Parker,  6  Ad.  &  E.  502  ; 
1  N.  &  P.  752,  S.  C.  ;  Carter  v. 
Fluii-er,  16  M.  &  W.  749  ;   Wiiih 
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promise  to  pay,  however,  may  be  admissible  under  the  CHAPTER 
common  averments  as  prima  facie  evidence  that  the  pre-  _  ^^^^- 
liminaries  essential  to  the  maintenance  of  the  action,  such 
as  presentment  and  notice,  have  been  satisfied  (o).  But  if 
it  should  distinctly  appear  in  evidence  that  there  has  been 
a  neglect  to  present,  and  that  the  defendant,  being  aware 
of  the  omission,  afterwards  promised  to  pay,  so  that  the 
promise  is  used  as  a  waiver,  it  is  conceived  that  that  fact 
must  be  specially  alleged.  It  may  be  otherwise,  where 
there  has  been  a  neglect  to  give  notice  of  dishonour  in  due 
time,  and  a  promise  to  pay,  with  notice  of  the  omission, 
has  been  afterwards  made  before  action  brought,  for  then 
the  defendant  has,  in  the  words  of  the  allegation,  had 
notice  of  the  dishonour,  which  notice,  under  the  circum- 
stances, may  be  deemed  as  against  him  due  notice.  But 
the  law  on  this  subject  did  not  appear  to  be  very  clearly 
settled  (p).  It  seems,  however,  that  notice,  too  late  in 
the  usual  course,  but  reasonable  and  sufficient  under  the 
special  circumstances,  may  be  proved  under  the  ordinary 
allegation  (q). 


dorsement. 


It  is  not  necessary  to  allege  a  notice  to  the  defendant  of  statement  of 
the  indorsement  on  a  bill  or  note,  and  if  the  declaration  "°!:^^1,°1™" 

contained  such  a  statement,  it  was  not  traversable  (r). 

T.  Avsthi,  L.   B.,   10   C.  P.   689.  JMralfe  v.  Ilic7tu7-dson,  11  C.B. 

But  the  power  of  amendment  in  1011.     See  the  Chapter  on  Pre- 

such  cases  is  liberally  exercised.  sentment  fok  Paymeni'. 
Cnrdery  v.  CulriUe,  32  L.  J..  G.  P.  (  /O  ^^^  Brownell  v.  Honney,  1 

210  ;  14  C.  B.,  N.  S.  724.     In  an  Q.  B.  39  ;  3  M.  &  Ry.  359  ;  Dans, 

action  against  the   drawer  of   a  &  L.  1.61  ■.Firth  v.  Thruxli,  8  B. 

■cheque,  the  special  indorsement  &C.387';  32R.R.  421  ;  Baldioln 

must  allege  notice  of  dishonour,  v.  Richardson,  1  B.   &  C.  24.5  ; 

or  the  facts  excusing  it,  Fnthn-uf  2  D.  &  Ry.  285  ;  25  R.  R.  883. 

V.  6')'0«?-t'««r,61  L.  .J.,  Q.  B.  717;  See    Mlby    v.     Rochussen,    18 

though  the  aiBdavit  need    not,  C.  B.   357,  where  a  subsequent 

Mai)  V.  Chidleji,  [1894]  1  Q.  B.  promise  to  pay  was  held  to  be 

451  ;     the    special    indorsement  good  either  as  a  waiver  of  notice 

may  be  amended  once  without  of  dishonour  or  as  evidence  of 

leave,  Bolerts  v.  Plant,  [1895]  1  due  notice  having  been  received. 

<3.  B.  597.     Is  amendment  now  The   Code    fuUy    recoguizes    an 

a  "  fresh  step  "  1      See  Stringer  implied  waiver  of  presentment, 

•on   Summons  for  Directions,  p.  s.  46  (2),  e,  and  of  notice  of  dis- 

104.     So  too  a  summons  under  honour,     s.    50    (2),    b  ;    these 

the  Bills  of  Exchange  Act,  1855,  apparently    must     be    specially 

in  the  County  Court,  Vid.  Annual  alleged. 

€.  C.  Prac.  1899,  p.  487.  ,    (y)   Carter  v.  Fluwer,  16  M.  & 

(«)  See  HupUy  v.  Dufreane,  15  W.  749. 
East,  275  ;  13  R.  R.  463  ;  Liindie  {r)  Bi-adhury  v.  JEmans,  5  M.  & 

v.7^tfJerfw«,7EaJ3t.231;3Sraith,  W.  595  ;  7  Dowl.  849  ;  Reynolds 

1l2o  ;  Ilichs  V.  Dulte  of  Beaufort,  v.  Davies,  1  B.  &  P.  625. 


4  Bing.  ]Sr.  C.  229  ;  5  Scott,  593  ; 
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The  writ  is  for  all  purposes  the  commencement  of  the 
action,  and  the  special  indorsement  or  statement  of  claim 
must  show  that  the  bill  was  due  before  the  suit  was  com- 
menced (s).  No  notice  need  be  taken  of  the  days  of  grace  {t). 
In  the  form  given  by  the  Common  Law  Procedure  Act, 
1852,  the  words  were  "  now  overdue,"  and  they  were  by  a 
strained  construction  held  to  mean  at  the  issuing  of  the 
writ.  They  were  part  of  the  description  of  the  bill,  and 
were,  therefore,  put  in  issue  by  a  traverse  of  the  acceptance. 

The  defendant  has  ten  days  from  appearance,  or  from 
receipt  of  statement  of  claim,  if  any,  whichever  is  the  later 
period,  for  delivering  his  defence  (u). 

By  Ord.  XX 1.  a  mere  denial  of  the  debt  is  not  sufficient 
to  a  debt  or  liquidated  demand  within  Ord.  III.  r.  6  (s), 
and  to  so  much  of  the  claim  as  is  on  a  bill  of  exchange, 
promissoi:y  note  or  cheque,  a  defence  in  denial  must  deny 
some  matter  of  fact,  e.g.,  the  drawing,  making,  indorsing, 
accepting,  presentment  or  notice  of  dishonour,  and  short 
forms  of  denial  are  given  in  Appendix  D.,  sect.  IV.,  which, 
so  far  as  applicable,  are  compulsory  {y). 

Under  sucii  a  traverse  the  defendant  will  be  able  to  show 
that  the  signature  was  forged  or  unauthorized,  or  that 
there  was  no  delivery,  or  only  a  conditional  delivery  if  the 
action  be  between  the  immediate  parties.  But  delivery 
will,  as  we  have  seen,  be  conclusively  presumed  in  favour  of 
a  holder  in  due  course  (s).     If  the  defendant  do  not  plead 


(«)  A  Uott  V.  Aslebt,  1  M.  &  W. 
209  ;  1  Tyr.  fc  G.  448  ;  4  Dowl. 
759  ;  but  see  Owen  v.  ^Vaters,  2 
M.  &  W.  91  ;  5  Dowl.  324.  And 
strictly,  perhaps,  even  this  form 
is  not  accurate  unless  it  appear 
from  the  whole  statement  that 
the  bill  is  due,  or  unless  the 
period  referred  to  may  be  con- 
sidered as  including  the  days  of 
grace.  But  see  Padwich  v.  Turner, 
infra.  Where  the  date  when  the 
bill  will  fall  due  is  laid,  but  not 
under  a  videlicet,  the  mere  date 
has  been  held  sufficient  if,  by 
comparison  with  the  date  of  the 
writ  appearing  on  record,  the 
action  appears  not  to  be  prema- 
ture. Shepherd  v.  Shepherd,  1 
C.  B,  849.  When  a  bill  is  pay- 
able at  usance,  the  length  should 
be  stated.  Meggadow  v.  Holt,  12 
Mod.  15  ;  Bvcldey  v.  Camphell,  \ 
Salk.  1.31. 


(f)  Padirioh  v.  Turner,  11  Q. 
B.  124.  The  writ  cannot  be 
issued  till  they  have  expired. 
Ante,  pp.  282  and  301. 

(u)  Ord.  XXI.  rr.  6,  7.  In 
liquidated  claims,  at  all  events, 
the  plaintiff  may  otherwise  enter 
judgment,  Ord.  XXVII.  r.  2, 
unless  he  has  taken  out  a  sum- 
mons for  directions,  or  applied 
under  Ord.  XIV. 

(x)  Ibid.  r.  1. 

0/)  Ord.  XIX.  r.  5. 

(z)  Code,  s.  21  (2)  b,  pp.  179, 
259.  A  plea  denying  the  indorse- 
ment of  a  bill  or  note  puts  in 
issue  not  only  the  signature  but 
such  a  delivery  or  transfer  as 
will  constitute  the  indorsee  the 
holder.  Marston  v.  Allen,  1 
Dowl.  N.  S.  442  ;  JBell  v.  Ingestrie, 
12  Q.  B.  817  ;  Lloyd  v.  Howard, 
15  Q.  B.  995.  But  perhaps  it 
would  be  safer  to  plead  the  facts 
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in  denial  he  must,  it  should  seem,  specially  plead  the  facts 

out  of  which  the  defence  arises  {a).  

Where  the  short  forms  of  Appendix  D.  are  not  exactly 
suited,  statements  are  to  be  as  brief  as  the  nature  of  the 
case  will  admit,  under  pain  of  tlie  costs  of  prolixity  on 
taxation  (ft).  Dates,  sums  and  numbers  are  to  be  in  figures, 
not  words,  and  facts  constituting  the  defence  are  to  be 
stated  and  not  the  evidence  by  which  they  are  to  be 
proved  (f). 

x\nd,  generally,  in  all  pleadings  what  is  not  denied,  or  General 
stated  to  be  not  admitted,  is  to  be  taken  as  admitted,  except  piinciples  of 
against    infants    and   lunatics  (d).      Conditions  precedent  ™°^^™ 
need  not  be  referred  to  ;  their  fulfilment  (unless  intended  ^  ^    ™^' 
to   be  contested)   being  implied  (e).      In  short,  brevity, 
specific    and    unmistakable    averment    or   denial    of  the 
material  points,  and  the  not  alleging  matters  which  the  law 
presumes,  are  the  main  principles  enjoined.     Prolixity  is 
to  be  visited  with  costs,  and,  subject  to  these  provisions, 
all  technical  objections  to  pleadings  are  abolished  by  the 
rules  now  in  force  (/),  and  every  facility  given  for  such 
amendments  as   are  necessary   for  determining   the   real 


showing  that  no  interest  passed 
to  the  indorsee.  Har liter  v. 
Steele,  4  Ex.  1 ;  Hayes  v.  Caidjield, 
5  Q.  B.  SI.  An  indorser  of  a 
note' has  not  been  held  to  be  a 
new  maker  or  drawer  as  is  the 
indorser  of  a  bill.  Owinnell  v. 
Heriert,  5  Ad.  &  E.  436  ;  Allen 
V.  Wallier,  2  M.  &  W.  317.  See 
ante.  p.  174,  and  Code,  s.  56. 

(«)  Ord.  XIX.  r.  4  et  seij.  Non 
assumpsit  and  never  indebted 
were  abolished  as  pleas  to  a  hill 
or  note  as  far  back  as  1853. 
Defences  to  an  action  on  a  bill  or 
note  have  already  been  considered 
in  their  appropriate  places  in  the 
text  ;  it  may,  therefore,  suffice 
merely  to  refer  to  them  ;  as,  for 
example,  that  plaintifE  was  not 
the  holder  at  the  commencement 
of  the  action  ;  that  defendant  is 
incapable  o'f  incurring  liability 
on  a  bill  by  reason  of  infancy, 
incorporation  or  coverture  ;  bank- 
ruptcy ;  payment,  or  other  satis- 
faction ,:  set-off  ;  renewal ;  altera- 
tion ;  cancellation  ;  waiver ;  coin- 
cidence of  right  and  liability  in 
plaintiff ;  agreements  controlling 


the  operation  of  bills  or  notes  ; 
equities  or  defects  of  title  attach- 
ing to  a  bill  or  note  transferred 
overdue,,  without  consideration, 
or  with  notice  of  fraud,  duress  or 
illegality ;  altering  position  of 
surety  by  release  or  time  given 
to  principal ;  conditional  delivery, 
or  failure  or  absence  of  the  con- 
sideration between  immediate 
parties  or  those,  who  stand  on 
their  title,  or  of  both  the  con- 
siderations if  the  parties  be 
remote.  The  case  of  loss  of  a  bill 
is  amply  provided  for  by  Code, 
ss.  69  and  70. 

(*)  Ord.  XIX.  rr.  2,  5. 

(e)  Ibid.  r.  4. 

(jt)  Ibid.  r.  13.  But  now  at 
reply  or  subsequent  stage,,  Ord. 
XXIII.  r.  2,  if  the  party  merely 
joins  issue  or  abstains  from  plead- 
ing, he  is  deemed  to  deny  every 
material  allegation  of  fact  in  the 
last  pleading  of  opposite  party, 
and  the  pleadings  are  deemed 
closed.  K.  S.  C.  1883,  Ord.  XIX. 
r.  18,  Ord.  XXVII.  r.  13. 

(e)  Ord.  XIX.  r.  14. 

(/)  Ibid.  r.  26. 
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controversy  ((jf).  Bearing  these  principles  in  mind,  cases 
decided  prior  to  the  new  system  of  pleading  may  still,  in 
many  instances,  be  referred  to  with  advantage. 

Where  a  defendant  relies  on  fraud,  misi-epresentation,  &c., 
he  must  specially  plead  the  faets,  or  deliver  particulars  in 
or  with  his  pleading,  adding  an  allegation  that  the  plaintiff 
took  without  value,  with  notice,  or  overduie,  as  the  case  may 
be(/0. 

AVhen  the  plaintiff's  title  is  to  be  impeached  by  notice  of 
fraud  that  notice  must  bo  alleged  as  a  i'act,  though  it  is  not 
necessary  to  set  out  the  evidence  («). 

A  defence  of  absence  of  consideration  must  state  that  the 
bill  was  an  accommodation  bill,  or  otherwise  specify  the 
circumstances  in  which  it  was  given  (7c).  A  plea  simply 
averring  absence  of  consideration  was  improper.  It  had  to 
state  affirmatively  the  circumstances  relating  to  the  con- 
sideration (I)  ;  and  distinctly  deny  that  there  was  any 
consideration  other  than  that  alleged  (m).  Bat  it  was  good 
after  verdict  (??).  If  the  informal  plea  of  no  consideration 
were  traversed,  the  affirmative  still  lay  on  tlie  defendant  as 
it  would  have  done  had  he  pleaded  properly  (o).  "Where 
the  defendant  pleaded  that  there  was  no  consideration,  and 
issue  was  taken  thereon,  it  was  held  that  the  defendant  was 
at  liberty  to  show  that  the  contract,  which  would  otherwise 
have  constituted  the  consideration,  was  avoided  by  fraud  (j>). 
If  a  plea  stated  the  circumstances  under  which  the  bill  or 
note  was  given,  and  added  that  there  was  no  consideration. 


(,9)  Orel.  XXVIII. 

(A)  Ord.  XIX.  r.  6 ;  App.  D., 
sect.  i.  Formerly  stating  the  facts 
was  held  bad  as  amounting  to 
an  argumentative  denial  of  the 
acceptance.  Tunis  v.  C'oriett,  1 1 
L.  J.,  Q.  B.  181.    See  ante,  p.  56. 

(0  Ord.  XIX.  rr.  22  and  23. 
irtfiey  V.  Midt,  2  P.  &  D.  579.  A 
plea  that  defendant's  agent  frau- 
dulently disposed  of  the  bill,  of 
which  fact  the  plaintifi  had 
notice,  was  held  bad  for  not 
denying  the  receipt  of  value  by 
the  defendant.  J\'bel  v.  Mich, 
2  C,  M.  &  K.  .S60. 

(70  R.  S.  C.  App.  D.,  sect.  4. 
Forms  9,  10,  11,  12. 

(Z)  JSaston  \.  Pratehett,  1  C, 
M.  &  E.  798  ;  3  Dowl.  472  ;  1 
Gale,   33  ;    Stovgliton  t.  Earl  of 


KUmorey,  2  C,  M.  &  R.  72  ;  3 
Dowl.  705  ;  1  Gale,  91  ;  Graham 
T.  Pitman,  5  Nev.  &  Man.  37  ;  3 
Ad.  &  Ell.  521  ;  Trinder  t.  Sined- 
ley,  3  Ad.  &  E.  522  ;  5  N.  &  M. 
138. 

(•«0  JSodm  V.  Wright,  12  C.  B. 
445. 

(?*)  Eastmi  y.Pratehett,  in  error, 
2  C,  M.  &  R.  542  ;  and  see 
KemUe  v.  miU,  1  M.  &  Gr.  757  ; 
5  Scott,  121  ;  Crofts  v.  Beale,  11 
C.  B.  172. 

•  (tf)  Lacey  v.  Forrester,  2  C, 
M.  &  E.  59';  3  Dowl.  668  ;  1  Gale, 
139. 

(p)  3Iills  v.  Oddy,  2  C,  M.  & 
R.  103  ;  3  Dowl.  722  ;  6  C.  &  P. 
728  ;  Simthall  v.  iJ%,  11  C.  B. 
481  ;  Forman  v.  Wright,  ibid. 
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a  traverse  of  the  first  averment  was  sufficient,  without  a    CHAPTEli 
traverse  of  the  last  {q).  ^l^\i. 

Formerly  payment  might,  in  the  action  of  assumpsit.  Payment. 
have  been  given  in  evidence  in  reduction  of  damages.  But 
not  in  an  aution  of  debt  (r).  It  must  now  in  all  cases  be 
pleaded  (s),  although  the  payment  be  of  interest  only  (<). 
If  the  plaintiff  in  his  dec'aration  gave  credit  for  part  pay- 
ment, the  allegation  of  part  payment  was  not  traversable  {u). 
A  plea  of  payment  must  be  supported  by  proof  of  actual 
payment  in  money  (a)  ;  but  where  a  bill  has  been  given  in 
satisfaction  of  another  bill  and  ultimately  paid,  in  an  action 
on  the  first  bill  it  will  be  sufficient  to  plead  such  payment  (y). 

Where  a  plea  alleges  the  satisfaction  of  the  instrument  Satisfaction. 
sued  on  by  the  giving  of  another,  it  must  state  that  the 
substituted  instrument  was  given  as  well  as  taken  in  satis- 
faction (z).  Both  of  which  allegations  might  have  been 
involved  by  the  plaintiff  in  one  traverse  («)  ;  but  now  a 
specific  denial  would  be  proper. 

A  tender  after  the  bill  became  due  is  no  defence  by  the  Tender, 
acceptor  {b).  But  a  drawer  or  indorser  may  perhaps  tender 
within  a  reasonable  time  after  dishonour  (c).  A  tender 
should  be  unconditional ;  the  party  making  it  cannot  require 
a  receipt  as  a  condition  precedent,  without  invalidating  the 
tender.  But  if  the  tender  be  objected  to  by  the  creditor 
on  other  grounds,  the  requisition  of  a  receipt  becomes 
immaterial  (<?). 

After  pleading  over,  every  ambiguous  pleading  must  have   EfEect  of 
had  such  an  interpretation  as  would  make  it  good  rather  pleading  over. 


(tf)  Atldnson  v.  Daries,  ]  1  M.  & 
W.  236. 

(r)  Cooper  v.  3Ioreeraft,  3  M.  & 
W.  500  ;  6  Dowl.  562. 

(«)  Ord.  XIX.  rr.  15  and  19. 

(i)  Adams  v.  Pulk,  3  Q.  B.  2. 

(m)  Hodgins  v.  Hancock,  li  M. 
&  W.  120.  See  other  points 
relating  to  a  plea  of  payment  in 
the  Chapter  on  Paymeht.  As  to 
the  proper  mode  of  pleading  pay- 
ment into  Court  in  an  action  on 
a  bill,  see  Tuttersall  v.  ParUnson, 
16  L.  J.,  Bxch.  196  ;  4  D.  &  L. 
522  ;  16  M.  &  W.  752. 

(x)  Morley  v.  Oulverwell,  7  M. 
&  W.  174. 

(^)  riiorne  v.  Smith,  10  C.  B. 
6.59. 


(:;)  Crisp  V.  Griffiths,  2  C,  M. 

6  K.  159  ;  3   Dowl.  752  ;  1  Gale, 
106. 

(«)  ^Vtibh  V.  Weatherbi/,  1  Bing. 
N.  C.  502  ;  1  Scott,  477  ;  i  Hodges, 
39  ;  and  seeBeititisonv.  Thelwcll, 

7  M.  &  W.  512  ;  Ridley  v.  Tindall, 
7  Ad.  &  E.  134. 

(*)  Tlnme  v.  Peploe,  8  East, 
]'i8  ;  9  R.  K.  399  ;  Dolie  v. 
Larkiii,  10  Exch.  776. 

(c)  Walker  v.  Barnes,  5  Taunt. 
240  ;  1  Marsh.  36  ;  15  E.  E.  655. 
But  see  Siggers  v.  Lewis,  1  C, 
M.  &  E.  370  ;  2  Dowl.  681. 

(([)  Cole  T.  Blalte,  1  Peake,  238  ; 
3  H.  E.  381  ;  Riehardson  v. 
JacJtgon,  8  M.  &  W.  298  ;  ante, 
p.  307. 
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SET-OFJ?  AND 

COUNTEB- 

CLAIM. 


than  bad  («)  ;  for,  by  pleading  over,  the  adverse  party 
admits  that  he  has  understood  it  in  a  sense  which  requires 
an  answer. 

Although  the  Court  would  not  in  general  determine  upon 
the  validity  of  a  plea  in  point  of  law,  or  the  truth  of  it  on 
motion,  except  in  particular  cases,  nevertheless  where  a 
plea  pleaded  was  beyond  doubt  a  frivolous,  or  sham  plea, 
they  would  exercise  their  authority  by  so  doing  (/).  Where 
in  an  action  on  a  bill  of  exchange  by  the  indorsee,  against 
the  acceptor,  the  defendant  set  forth  in  his  plea  a  number 
of  facts,  calculated  to  perplex  the  plaintiff,  the  Court  on  an 
affidavit  of  its  falsehood,  no  cause  being  shown  for  pleading 
it,  set  it  aside  (g). 

The  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  70, 
s.  52,  gave  the  Court  a  statutable  jurisdiction  in  these  and 
other  cases,  by  enacting  that  if  any  pleading  were  so  framed 
as  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the 
action,  the  Court  or  a  judge  might  strike  it  out  or  amend  it. 

And  now,  by  Ord.  XIX.  r.  27,  and  XXV.  r.  4,  the  Court 
or  a  judge  may,  at  any  stage  of  the  proceedings,  order  to  be 
struck  out  or  amended  any  matter  which  may  be  unnecessary 
or  scandalous,  or  which  may  tend  to  prejudice,  embarrass, 
or  delay  the  fair  trial  of  the  action. 

The  defendant's  right  to  set-off  and  counter-claim  has 
assumed  great  importance  under  the  modern  system  of 
pleading. 

Though  the  subject  is  not  free  from  confnsion  upon  the 
authorities,  a  distinction  is  still  preserved  between  matters 
which  are  the  subject  of  set-off  and  counter-claim  (A). 
In  both,  the  claim  must  be  something  recoverable  by 
action  («). 

After  inquiring  therefore  into  the  origin  and  subject 


(e)  James  v.  Williams,  l.S  M. 
&  W.  828. 

(/)  Horner  v.  Keppel,  10  Ad. 
&  E.  17 ;  2  P.  &  D.  234  ;  Ord. 
XXV.  r.  4. 

(,9)  Miley  v.  Walls,  1  Dowl. 
648  ;  and  see  Horner  v.  Keppel, 
10  Ad.  &  EU.  17  ;  2  P.  &  D.  234, 
S.  C. ;  Knowles  v.  Bwward,  10 
Ad.  &  Ell.  19  ;  2  P.  &  D.  235  ; 
Balmanno  v.  'jhumpson,  6  Bing. 
N.  C.  153  ;  4  Jurist,  43  ;  8  Scott, 
306  ;  Bradbury  t.  Emails,  5  M.  & 
W.  595  ;  7  Dowl.  P.  C.  849 ; 
EtiianiuilY. Randall,  8  Dowl.  238 ; 


Midford  v.  Flnden,  9  Dowl.  813. 

(A)  See  Newell  v.  Nat.  Proi: 
Banh,  45  L.  J.,  C.  P.  285  ;  1  C. 
P.  D.  496  ;  Manchester  and  Shef- 
field Railway  v.  Brooks,  46  L.  J., 
Ex.  244  ;  2  Ex.  D.  243  ;  Winter- 
p'eld  V.  Bradnwm,  47  L.  J.,  Q.  B. 
270  ;  3  Q.  B.  D.  326  ;  Ellis  v.  De 
Silva,  6  Q.  B.  D.  521  ;  50  L.  J., 
Q.  B.  329  ;  Gatheroole  v.  Smith, 
7  Q.  B.  D.  626,  C.  A. 

(i)  Birnii'ngham  Estates  Co.  v. 
Smith,  49  L.  J;,  Ch.  251  ;  13  Ch. 
D.  506. 


law. 
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matter  of  set-off,  we  shall  perhaps  be  justified  in  concluding     chapteu 
that  under  the  wide  terras  of  the  Judicature  Acts,  all  other        ^^^^- 
matters  claimable  by  action  may  be  the  subject  of  counter- 
claim. 

First,  then,  as  to  Set-off. 

Compensatio,  in  the  Roman  law,  corresponds  with  set-off  Nature  of 
in  the  English  law  ;  but  the  provisions  in  the  civil  law,  for  set-off. 
setting  one  demand  against  another,  are  more  liberal  and 
extensive  than  those  in  our  law  before  the  Judicature  Acts, 
which  will  be  considered  hereafter.  Compensalio  is  defined  by 
the  civilians,  debiti  et  crediti  inter  se  contributio(/(;). 

Yet  it  should  seem,  that  set-off  is  unknown  to  the  common  Unknown  to 
law.  It  is  true  that  Lord  Mansfield  says  (Z),  that  "where  the  common 
the  nature  of  the  transaction  consists  iu  a  variety  of  receipts 
and  payments,  the  law  allows  the  balance  only  to  be  the 
debt ; "  but  that  is  because  the  entries  of  each  side  of  an 
account  current  are  by  the  usage  and  understanding  of 
trade  mutual  payments  rather  than  mutual  cross  demands. 

Where,  indeed,  parties  agree  that  mutual  debts  shall  be 
set  off,  that  ngreement  amounts  to  payment.  But  the  law 
itself  does  not  apply  mutual  payments  in  extinguishment  of 
each  other  (m). 

But  though  the  practice  of  set-off  was  unknown  to  courts  Recognized 
of  law  before  the  statutes,  it  was  recognized  in  courts  of  i"^  equity. 
equity  long  before  (ra) :  and  the  want  of  it  at  law  was  found 
productive  of  great  injustice.  "  The  natural  sense  of 
mankind,"  says  Lord  Mansfield,  "  was  first  shocked  at  this 
doctrine  in  the  case  of  bankrupts  ;  they  thought  it  hard 
that  a  person  should  be  bound  to  pay  the  whole  that  he 
owed  to  a  bankrupt,  and  receive  only  a  dividend  of  what 
the  bankrupt  owed  liim." 

This  defect,  therefore,  was  supplied  in  the  case  of  bank-  Introduced 
ruptcy,  by  the  statute  4  Anne,  c.  17  (p).     Afterwards,  by  ^J  statute, 
the  statutes  of  Geo.  2,  the  same  equitable  provision  was 
made  for  the  set-off  of  debts  generally  in  the  Courts  of  law, 

(It)  Dig.  16,  2,  1.  there  would  have  been  set-off  at 

(t)  Green  v.  Farmer,  1  W.  Bl.  law,  had  both  the  demands  been 

651  ;  i  Burr.  2214,  S.  C.  legal.    Freemanv.Zomas,SHa.re, 

(m)  See  the  American  autholi-  109;  CoeUraney.  Green','dO  L.  J., 

ties,  Byles  on  Bills.  6th  American  0.  P.  97  ;  9  C.  B.,  N.  S.  443,  S.  G.  ; 

ed.  p.  549.  Wilson,  v.  Gabriel,  4  B.  &  Smith, 

f/i)  In  equity  if  there  were  cross  243. 

demands,  one  equitable  and  the  (tf)  Green  v.  Farmer,  1  W.  Bl. 

other  legal,  there  was  set-off,  if  651  ;  4  Burr.  2214,  S.  C. 
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and  especially  after  the  death  of  one  of  the  parties.  Then 
the  Lords'  and  other  Acts  for  the  Relief  of  Insolvent 
Debtors  adopted  the  same  provision. 

In  examining  the  subject  of  set-off  and  mutual  credit,  in 
its  relation  to  negotiable  instruments,  let  us  consider,  first, 
the  provision  of  the  general  statutes  of  set-off;  secondly, 
the  doctrine  of  the  Courts  of  equity ;  and  thirdly,  the 
provisions  as  to  set-olf  under  the  Judicature  Act.  A  fourth 
branch  of  the  subject,  viz.,  that  of  set-off  and  mutual  credit 
in  bankruptcy,  will  be  dealt  with  under  a  separate  chapter  (p). 
The  fifth  branch  of  the  subject  (the  set-off  of  costs  and 
judgments  in  different.  Courts)  is,  perhaps,  foreign  to  the 
design  of  this  Treatise  ;  but  it  may  be  proper  to  notice, 
lastly,  a  few  cases,  in  which  a  stipulation,  though  not 
properly  the  subject  of  a  set-off,  is  yet  held  to  be  a  bar 
to  the  action. 

First,  The  general  statutes  of  set-off  were  the  2  Geo.  2, 
c.  22,  s.  13,  and  the  8  Geo.  2,  c.  24,  s.  4.  These  statutes 
only  gave  a  set-off  in  case  of  mutual  debts  ,•  that  is,  of 
ascertained  money  demands  (^). 

Hence  it  followed  that  there  could  be  no  set-off  unless 
the  demand  for  which  the  action  was  brought,  and  the 
counter-demand  sought  to  be  set  ofl^  were  both  of  them 
debts  properly  so  called.  Therefore,  there  could  be  no 
set-off  at  all  to  an  action  in  form  ex  delicto,  as  trover,  nor  to 
an  action  ex  contractu,  unless  brought  for  a  liquidated  sum  (r). 
Therefore,  also,  a  guarantee  could  not  be  set  off  (*)• 

Secondly,  Set-oflf  in  equity. 

The  jurisdiction  of  Courts  of  equity  in  set-oflf  did  not 
depend  on  the  statute  law  ;  it  existed  before  any  Act  of 


(;^)  Post,  Chapter  on   Bank- 

EUPTCY. 

■  ((/)  Though  secured  by  a  pen- 
alty, 8  Geo.  2,  c.  24,  s.  5.  See 
Collins  T.  Collins,  2  Burr.  820  ; 
Zee  V.  Lester,  7  C.  B.  1008.  These 
statutes,  though  apparently  not 
repealed,  are  virtually  superseded 
by  the  Judicature  Act,  ]873,  s. 
24,  and  Ord.  XIX.  r.  3  ;  and  in 
Bankruptcy  by  the  Act  of  1883, 
».  38. 

(r)  In  America  it  has  been  held 
that  damages  are  unliquidated 
where  there  is  no  criterion  pro- 
vided by  the  .parties,  or  by  the 


law  operating  on  the  contract,  by 
which  to- ascertain  the  amount. 
But  in  Pennsylvania  and  Illinois 
an  unliquidated  cross  demand, 
arising  from  a  distinct  contract, 
may  be  set  off.  This  arises  from 
the  absence  of  a  separate  adminis- 
tration of  equity.  Byles  on  Bills, 
6th  American  ed.  p.  543. 

(«)  Cmwford  v.  Stirling,  4  Esp. 
207  ;  Morley  v.  Inglis,  i  Bing. 
aSr.  C.  58;  5  Scott,  314.  See 
Orampton  v.  Wallter,.  30  L.  J., 
Q.  B.  19.  Nor  a  debt  barred 
by  the  Statute  of  Limitations. 
Remingtons.  Stevens,2  Stra.  1271. 


Legal  Remedies  for  and  against  Parties  to  a  Bill  or  Note.  427 

Parliament  on  the  subject;    and  has,   since  the  statutes,     CHAPTEE 
been  exercised  in  cases  which  they  -will  not  reach  (0-  ^^^'  ^- 

Thus,  where  A.  S.  directed  her  bankers  to  invest  a  sum 
of  naoney  in  the  public  funds,  which  they  led  her  to  believe 
they  had  done,  when  in  fact  they  had  not,  A.  S.  afterwards 
joining  her  brother,  J.  S.,  in  a  joint  and  several  note  to  the 
bankers  for  money  advanced  by  them  to  J.  S.,  and  the 
bankers  failinfr,  Lord  Eldon  directed  the  sum  due  to  A.  S. 
to  be  set  oS{ic)  against  the  demand  in  a  suit  by  the 
assignees  against  J.  S. 

Equity  would  not  relieve  a  party  who  neglected  to  plead 
a  set-off  at  law(#).  But  if  the  set-off  were  a  mere  equitable 
demand,  not  available  at  law,  equity  would  assist  (y). 

By  the  Judicature  Act,  1873,  sect.  24,  sub-sect.  3,  power  Set-off  and 
was  given  to  the  Court  to  grant  to  any  defendant  all  such   couuter-claim 
relief  as  he  shall  properly  have  claimed  by  his  pleading,  ""'^^■'  J"dica- 
and  as  the  Court  might  have  granted  in  any  suit  by  the 
defendant  against  the  plaintiff. 

And  by  Ord.  XIX.  r.  3,  a  defendant  in  any  action  may 
set  off  or  counter-claim  against  t,he  plaintiff"  any  right  or 
claim,  whether  such  set-oft"  or  counter-claim  sound  in 
damages  or  not,  and  such  set-oft" or  counter-claim  shall  have 
the  same  effect  as  a  cross-action,  so  as  to  enable  the  Court 
to  pronounce  a  final  judgment  in  the  same  action,  both  on 
the  original  and  on  the  cross  claim.  But  the  Court  or  a 
judge  may,  on  the  application  of  the  plaintiff"  before  trial, 
prevent  inconvenience  by  refusing  permission  to  the  defen- 
dant to  avail  himself  of  the  set-off  or  counter-claim  in  that 
particular  action  (z). 

The  relief  claimed  by  a  defendant,  or  the  counter-claim 
made  by  him,  must  be  stated  specifically,  and  when  he 
relies  upon  any  facts  to  support  such  set-off  or  counter- 
claim, he  mast,  in  his  statement  of  defence,  state  specifically 
that  he  does  so  by  way  of  set-oft"  or  counter-claim  (a). 


ture  Act. 


(f)  Story's  Equity  Jurispru- 
dence, s.  1435. 

(?f)  jEx  parte  Steceiis,  11  Ves. 
24  ;  and  see  -Kf  parte  Hansom,  12 
Ves.  346  ;   8  K.  B.  335. 

(/)  Ex  parte  Moss,  Buck.  127. 

(y)  Townruwv.  lienson,  3  Mad. 
203.  An  equitable  set-ofE  could 
be  pleaded  by  way  of  equitable 
plea  in  an  action  at  law.  And 
see  Coclirane  v.  Green,  9  C.  B., 
N.  S.  443;  30  L.  J.,  C.  P. 
97. 

(z)  See  also  Ord.  XXI.  r.  15. 
The  indorsee  of  an  overdue  note 


is  not  liable  to  the  set-off  of 
a  debt  due  from  his  indorser  to 
the  maker,  Burrough  v.  3Ioss, 
10  B.  &  C.  558. 

Set-off  is  a  defence  to  the  action, 
and  so  may  govern  the  costs. '  The 
debts  or  sums  claimed  must  exist 
between  the  same  parties  and  in 
thtisamenghts,KeweU  v.Kational 
Bunk,  1  C.  P.  D.  496  ;  Stumore 
V.  Campbell,  [1892]  1  Q..  B.  314. 
A  set-off  must  be  specially  pleaded 
and  the  particulars  given,  App.  D., 
sect.  2,  Form  5. 

(ff)  Ord.  XXI.  r.  10,  and  Forms, 
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Where  a  defendant  raises  a  counter-claim  against  the 
plaintiff  along  with  others,  he  must  set  forth  in  the  title  of 
his  defence  the  names  of  all  such  persons,  and  must  deliver 
his  defence  to  such  of  them  as  are  parties  to  the  action, 
within  the  prescribed  period (&).  Even  though  the  original 
is  stayed,  discontinued,  or  dismissed,  the  counter-claim  may 
be  proceeded  with  (c).  Should  the  set-off  or  counter-claim 
be  established  for  a  greater  amount  than  that  claimed  by 
the  plaintiff,  the  defendant  may  have  judgment  in  his  favour 
for  such  balance  {d). 

It  will  thus  be  seen  that  a  defendant  in  an  action  may 
avail  himself  of  any  claim  he  may  have  against  the  plaintiff 
which  would  support  a  cross  action,  and  is  not  confined 
to  claims  against  the  plaintiff  solely,  but  may  join  those 
against  the  i)laintiff  jointly  with  others,  provided  he  take  the 
proper  steps  in  pleading.  A  party  named  in  a  counter-claim 
cannot  counter-claim  against  the  defendant  (e). 

The  plaintiff  has  twenty-one  da'ys  from  delivery  of  defence 
to  reply  (/),  and  where  a  counter-claim  is  pleaded  a  reply 
thereto  is  subject  to  the  rules  applicable  to  defence  {g). 

To  a  plea  denying  consideration  a  replication  simply 
averring  consideration  was  good  (Ji).  And  even  if  the 
plaintiff  in  his  replication  set  out  the  particular  considera- 
tion, and  concluded  to  the  country  under  the  old  form  of 
pleading,  he  was  not  bound  to  prove  it  («). 

Where  a  party  to  a  bill,  as  an  acceptor  or  indorser  is 
concluded  from  denying  a  fact,  as,  for  example,  the  drawing 
or  a  prior  indorsement,  the  estoppel  must  be  specially 
pleaded  {h),  as  the  plaintiff'  may  not  now  demur. 

Where  one  defence  is  pleaded  to  several  notes  or  bills, 
and  the  plaintiff"  makes  but  one  reply  to  the  defence,  it 


App.  D.,  sects.  1  and  8,  App.  E., 
sect.  2. 

(i)  Ord.  XXI.  r.  11  ;  Pender 
V.  Taddei,  [1898]  1  Q.  B.  798. 

(c)  Ibid.  r.  16. 

Crf)  Ibid.  r.  17. 

(e)  Street  v.  Gitver,  2  Q.  B.  IX 
499;  Alcoy  v.  Greoildll,  [1896] 
1  Ch.  19. 

(/)  Ord.  XXIII.  rr.  1  and  2. 

(<7)  Ibid.  r.  4. 

(/()  Prescott  V.  Len,  3  Dowl. 
403  :  1   Scott,  726  :    Bramah  v. 


Bolerts,  1  Bing.  N.  C.  469;  1 
Scott,  3.50  ;  May  v.  Seyler,  3 
Exch.  563.     Oid.'XIX.  r.  25. 

(i)  Low  V.  Burrows,  2  Ad.  &  E. 
483  ;  4  N.  &  M.  366  ;  Battey  v. 
Catterall,  1  M.  &  Rob.  379. 

(A)  Sandersuit  v.  Coliiian,  4  M. 
&  G-.  209  ;  Armani  v.  Castriouc, 
13  M.  &  W.  443.  Now,  perhaps, 
the  facts  should  be  stated  showing 
the  estoppel  and  the  allegations 
to  which  it  applies.  Ord.  XXV. 
rr.  1,  2,  3. 
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would  probably  be  construed  distributively,   as  it  would     chapter 
formerly  have  been  (/).  XXVI. 

Interrogatories,  discovery  of  documents,  and  inspection  intorroga- 
thereof  are  now  regulated  by  Ords.  XXX.  r.  2,  and  XXXI.    tories,  &c. 

Demurrers  are  abolislie'd,  and  points  of  law  arc  to  be  Demurrer 
raised  on  the  pleadings  {m).  abolished. 

New  assignments  are  no  longer  allowed,  their  purpose  Also  new 
being  now  effected  by  wav  of  reply  or  amended  statement  of  assignments. 
claim  (?j);  and  Ord.  XXIV.  regulates  pleading  of  matters 
arising  pending  the  action. 

The  Court  will  sometimes  consolidate  actions  on  bills  multi- 
where  the  parties  and  the   question  to  be  tried  are  the  plicity.con- 
Bame(o).   And  the  power  so  exercised  is  expressly  continued  1n"°tay°^ 
by  the  new  rules  {p). 

And  where  many  actions  are  pending,  if  the  same  question 
is  involved,  though  the  parties  be  not  the  same,  a  test  action 
may  be  selected  and  tried  in  the  first  instance  {q). 

If  the  holder  bring  concurrent  actions  against  the 
acceptor,  the  drawer  and  the  indorsers,  the  Court  will  stay 
the  proceedings  in  any  one  of  those  actions  on  payment  of 
the  amount  of  the  bill  and  of  the  costs  in  that  particular 
action  ;  but  they  would  not  formerly  have  stayed  pro- 
ceedings in  an  action  against  the  acceptor,  except  upon 
the  terms  of  his  paying  the  costs  in  all  the  other  actions,  he 
being  the  original  defaulter (r).  For,  though  no  action, 
lies  against  the  acceptor  for  these  costs  (s),  yet  when  he 
came  to  ask  a  favour',  as  a  stay  of  proceedings,  the  Court 
might  with  propriety  have  put  him  under  terms.  After- 
wards, however,  by  rule  of  all  the  Courts,  it  was  ordered 
that  in  any  action  against  the  acceptor  of  a  bill  or  maker  of 
a  note,  the  defendant  may  stay  proceedings,  on  payment  of 
debt  and  costs  in  that  action  only  (t). 

(V)   IVoodv.  Pei/fon,  nM-SiW.  691;   Wi/iMam  v.  WitJici;  1  Sti: 

30.  515  ;  Golding  v.  Graoe,  2  W.  Bl. 

(m)  Ord.  XXV.  rr.  1,  '2.  749.     See  Lewis  v.  Dalrymple,  3 

(«)  Ord.  XXIII.  r.  6.  Dowl.  P.  C.  433. 

(o)  Booth  V.  Payne,  11  L.  J.,  («)  Dawson  v.  Morgan,  9  B.  & 

Exch.  256  :  Sharp  v.  Lethbrith/r,  C.  618. 

4  M.  &  Gr.  37.  (0  R-  T.  T.  1  Vict.,  and  Hil.  T. 

(»)  Ord.     XLIX.    r.    8.      In  16    Vict.  ;    and    see    Cm'neg    v. 

Martin  v.  Martin,  [1897]  1  Q.  B.  Taylor,  10  Exch.  441  ;  and  Jud. 

429,   the  plaintiff  obtained  the  Act,  1873  (36  &  37  Vict.  c.  66), 

order.  s.  24  (5).    And  as  to  saving  of 

(a')  Avios  V.  Chadwicli,  L.  R.,  prior  consistent  procedure,  Jud. 

9Ch.D.4.59.  Act,  1875,  s.  21;  Ord.  LXXII. 

(»•)  Sndth  V.  Woodcoch,  4  Tyr.  r.  2. 
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If  the  bill  or  note  were  obtained  by  the  plaintiff  from  the 
defendant  without  consideration,  on  an  affidavit  to  that 
effect  by  the  defendant,  the  Court  will  stay  the  proceedings; 
but,  where  there  are  contradictory  affidavits,  the  Court  will 
not  interfere  in  this  summary  way,  but  put  the  defendant 
to  insist  on  it  as  a  defence  on  the  trial  (m).  Where  an 
indorsement  was  made  on  a  promissory  note  by  the  plaintiff, 
the  payee,  that  if  the  interest  were  paid  on  stipulated  days 
during  her  life  the  note  should  be  given  up,  the  Court 
refused  to  stay  proceedings  on  payment  cf  interest  and 
costs  (x). 

Unless  a  party  to  the  action  applies  for  a  trial  with  a 
jury  of  the  cause,  or  any  issue  of  fact,  and  obtains  an  order, 
the  mode  of  trial  will  be  by  judge  without  a  jury  («/),  subject 
to  the  power  of  the  Court  or  a  judge  to  order  otherwise 
in  cases  of  accounts  not  conveniently  triable  by  jury(2), 
or  where  the  cause  was,  without  consent,  otherwise  triable, 
before  1873  {a). 

If  there  is  only  one  issue  the  right  to  begin  is  with  the 
party  upon  whom  the  affirmative  lies  (6). 

If  there  be  more  than  one  issue  the  plaintiff  is  entitled  to 
begin  if  the  affirmative  of  any  one  issue  is  upon  him  (c), 
even  though,  in  certain  cases,  the  amount  of  the  unliquidated 
damages  (d)  is  the  only  question  upon  which  the  burthen  of 


(«)  Turner  v.  T'Mjlor,  Tidd's 
Pr.  9th  ed.  .530. 

(pe)  Steel  v.  Bradjield,  4  Taunt. 
227. 

(y)  Ord.  XXXVr.  it.  6,  7. 

(2)  Ibid.  r.  5. 

(a)  Ibid.  r.  i. 

(J)  Amos  V.  Hughes,  1  M.  &  E. 
164. 

(c)  Collier  T.  Clarlte,  5  Q.  B. 
167. 

(JT)  As  the  right  to  begin  is 
sometimes  also  an  onerous  neces- 
sity (see  Edwards  v.  Jones,  7 
G.  &  P.  633),  it  is  important  to 
bear  in  mind,  that  under  the 
old  practice  the  mei-e  fact  that 
damages,  though  unliquidated, 
were  in  dispute,  did  not  entitle 
the  plaintifE  to  begin.  The  ques- 
tion was,  on  whom  was  the 
aifirmative  (or,  more  correctly, 
the  omis  jrroiandV)  on  the  record  ; 
and  the  new  Rule  of  1833  did 
not  affect  that  practice  in  actions 


of  contract.  Per  Coleridge,  J., 
in  Lewis  v.  Wells,  7  C.  &  P. 
221.  The  eflEect  of  that  rule,  as 
expounded  by  further  decisions, 
(Ibid.  262  ;  JSamsoa  v.  6o%ld, 
Ibid.  508),  may  be  thus  sum- 
marized, that  in  actions  ex  delicto, 
for  injury  to  the  person  or  repu- 
tation, and  actions  e;e  contractu, 
which  die  with  the  person  (Ibid.)  ; 
the  mere  fact  of  having  to  prove 
damages  gives  the,  plaintiff  the 
right  to  begin,  although  on  the 
record  (e.g.,  libel — plea,  justifica- 
tion) the  onus  is  on  the  defen- 
dant, but  not  where  the  damages 
are  liquidated  or  nominal.  Howies 
V.  Male,  Ibid.  262.  In  all  other 
cases  the  mere  fact  of  Laving  to 
prove  damages,  whether  nominal 
or  substantial,  liquidated  or  un- 
liquidated, ganeral  or  special, 
does  not  give  the  plaintiff  the 
right  to  begin  when  the  onus  on 
the  record  lies  on  the  defendant. 
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proofis  upon  him ;  but  it  is  otherwise  where  the  damages 
are  liquidated  or  nominal,  and  if  all  the  issues  be  upon  the 
defendant  he  has  the  right  to  begin  (e). 

But  though  an  issue  may  be  apparently  affirmative,  it 
may  be  substantially  negative,  and  vice  versa,  or  there  may 
be  a  presumption  in  favour  of  the  side  who  affirms,  and 
therefore  the  test  is  sometimes  stated  to  be,  "  who  would 
fail  if  no  evidence  were  offered  on  either  side  ?  " 

Thus,  as  between  drawer  and  acceptor,  a  defence  by  the 
latter  that  there  was  no  consideration  either  from  drawer  or 
plaintiff,  though  in  form  negative,  amounts  to  an  affirmation 
by  the  defendant  that  the  bill,  on  which  the  law  presumes 
him  liable,  is  an  accommodation  bill(/). 

As  to  whether  it  is  the  substantial  issue  on  the  pleadiiigs 
or  the  substantial  issue  according  to  the  course  to  be 
adopted  at  the  trial,  which  regulates  the  right  to  begin,  the 
cases  do  not  conclusively  show  (g). 

And  even  if  an  error  in  this  respect  is  committed  at  the 
trial,  a  new  trial  will  not,  therefore,  be  granted  unless 
injustice  has  been  done  (A). 

It  was  at  one  time  held  (i)  that  if  the  plaintiff  had  the  Rebutting 
right  to  begin,  and  had  notice  on  the  record  or  otherwise  of  '^^'"^"'=''- 
the  defence  to  be  set  up,  he  was  bound  to  go  at  once  into 
his  whole  case,  original  and  rebutting.    But  Abbot,  C.J.  (/c), 
subsequently  held  otherwise,  and  Starkie  points  out  that 
the  course  most  likely  to  save  time  is  to  limit  his  evidence 


See  Best,  Right  to  liecfin,  p.  42. 
The  same  learned  writer  favoui-s 
the  view  that  the  defendant,  by 
admittingthe  amount  of  damages, 
even  in  a  case  within  the  rule, 
can  obtain  for  himself  the  right 
to  begin.     Ibid.  .50. 

(e)  Mcvcer  v.  Whell,  .5  Q.  B. 
447  :  Chapmany.  Itawson,  8  Q.  B. 
673.' 

(/)  Milh  V.  Barler,  1  M.  & 
W.  425.  The  damages  recover- 
able in  a  claim  upon  the  bill  are 
expressly  described  as  liquidated 
in  the  Code  (sect.  57),  though  the 
interest  thereby  made  recover- 
able is  rendered  uncertain  in 
amount  by  the  provision  that 
such  interest  may  be  withheld  in 
whole  or  in  part,  and  the  rate 
specified  in  the  bill  is  not  neces- 
sarily to  be  allowed  as  damages. 
Ibid,  sub-s.  3.     But  for  the  pur- 


poses of  determining  the  right 
to  begin,  this  uncertainty  would 
seem  to  be  immaterial.  Caaiiam 
V.  Farmer,  3  Exch.  69K. 

(17)  See  Iloman  v.  Thumpsim,  6 
C.  &  P.  717  ;  Smart  v.  Raipier, 
Ibid.  721  ;  J\Iills  v.  Oddii,  Ibid. 
72S  ;  3  Dowl.  722  ;  2  C,  'M.  &  R. 
103  ;  Pontifp-x  v.  Jolli/,  9  C.  &  P. 
202.  In  baltely  v.  'Ooddoeit,  2 
F.  &  F.  606,  'the  defendant's 
right  to  begin  on  the  pleadings 
substantially  could  not  be  ousted 
by  a  purposely  introduced  money 
count. 

(Jl)  Cannaiii v.  Farmer,  3  Exch. 
fi98  ;  Soott  V.  Lewis,  7  C.  &  P. 
347. 

(/)  Rees  V.  Smith,  2  Stark. 
N.-  P.  C.  30,  per  Lord  Ellen- 
borough,  C.J. 

(/i)  1  Stark.  Evid.  382. 
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to  his  prima  facie  case,  and  to  give  rebutting  evidence  only 
when  it  is  seen  how  much  defendant  can  prove  (I). 

But  plaintiff  must  take  care  not  to  "  split  his  case,"  i.e., 
his  evidence  of  the  same  kind ;  for  if,  with  the  general  right 
to  begin,  he  gives  part  of  his  rebutting  evidence  he  may  be 
precluded  thereby  from  following  defendant's  case  with  the 
residue  of  his  rebutting  evidence  (m). 

In  an  action  by  the  indorsee  against  the  maker  of  a  note, 
the  declarations  of  the  payee  at  the  time  of  making  it  are 
evidence  as  part  of  the  res  gestm  (?i). 

It  has  been  held,  that  declarations  by  the  holder  of  a 
negotiable  instrument,  made  whilst  he  was  holder,  are 
evidence  against  a  plaintiff  who  claims,  under  him  and 
stands  on  his  title  (o),  in  the  same  manner  as  declarations 
made  by  a  former  owner  of  an  estate  respecting  his  own 
title,  whilst  he  was  in  possession,  are  evidence  against  a 
subsequent  owner  {p). 

But  there  is  an  obvious  distinction  between  the  case  of 
an  assignee  of  land  or  other  property  and  the  ordinary 
assignee  of  a  negotiable  instrument.  The  former  has,  in 
general,  no  title  either  at  law  or  in  equity,  unless  his 
assignor  had,  but  the  latter  may,  as  we  have  seen,  have 
a  very  good  title,  though  his  assignor  had  none  at  all. 
Accordingly,  it  has  been  decided  that,  unless  the  plaintiff 
on  a  bill  or  note  stands  on  the  title  of  a  former  holder, 
the  declarations  of  such  former  holder  are  not  evidence 
against  him  (<?).  But  if  he  do  stand  on  the  title  of  a  prior 
holder,  as  if  lie  have  taken  the  bill  overdue  or  without 
consideration,  then  the  declarations  of  that  prior  holder  are 
evidence  against  him. 

It  has  been  held,  that  a  jury  can  draw  no  inference  from 
an  admission  on  record.  "  The  pleadings,"  said  Alderson,  B., 
"  are  not  before  the  jury,  but  only  the  issue  "  (r).  But  the 
Court  of  Queen's  Bench  have  held  otherwise  (s). 


(f)  Peiiii  V.  Jacli,  L.  R.,  2  Eq.  31-i. 

(»/)  Browne  v.  Murray,  K.  &  M. 
2ni  ;  27  K.  R.  748  ;  Stj'ltesUr  t. 
Hall,Va\A.2or,,  n. ;  27  K.  E.  748,  n. ; 
Williams^.  Daries,2  Cr. &  M.  464. 

(«)  Kent  V.  Lowen,  1  Camp. 
177,  180. 

(«)  Pococh  V.  Billinff,  2  Bii»g. 
269  ;  Ry.  &  M.  127. 

(jw)  Wuolway  v.  Rowe,  1  Ad.  & 
E.  114:  3N.  &M.  849. 


(g')  Barough  v.  White,  4  B.  & 
C.  825  ;  6  D.'  &  Ry.  379  ;  2  C.  & 
P.  8  ;  Beavchamp  v.  Parry,  1 B.  & 
Ad.  89  ;  35  R.  R.  225  ;  Shaw  v. 
Broom,  4  D.  &  E.  731 ;  Smith  v.  Be 
Wrnitz,  1  R.  &  M.  212  ;  and  see 
PhlUipsy.  Cole,  10  Ad.  &E.  106  ; 
2  P.  &  D.  288. 

(»•)  Edmunds  v.  Or  oven,  2  M.  & 
W.  642  ;  5  Dowl.  775. 

(«)  Binghamy.  Stanley,  2  Q,.'R. 
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"Where  there  was  no  attesting  witness,  the  signature  to  a     CHAPTER 
bill  might  always  have  been  proved  by  any  person  who  had        'S.x.vi. 
seen  the  party  write,  or  had  received  letters  from  him,  or  by  p,.oof  of 
comparison  of  handwriting.  signature. 

An  attesting  witness  must  always  have  been  called,  unless 
dead,  insane,  or  out  of  the  jurisdiction  (<).  But  now  by  the 
17  &  18  Vict.  0.  125,  s.  26,  it  is  not  necessary  to  call  the 
attesting  witness,  except  in  those  cases  where  his  attestation 
is  essential  to  the  validity  of  the  instrument  {u). 

If  a  bill  or  note  be  signed  or  indorsed  with  a  mark,  such  Pioof  of 
mark  may  be  proved  by  a  person  who  has  seen  the  party  so  mark. 
execute  instruments,  and  can  recognize  some  peculiarity  in 
the  mark  (j). 

Where  an  acceptance  is  by  the  christian  and  surname  of  Proof  of 
the  drawer,  a  witness  who  has  seen  him  write  his  surname  name. 
only  is  competent  to  prove  the  acceptance  (y). 

An  averment  that  the  defendant  made  a  note,  "  his  own  Proof  of 
proper  hand  being  thereunto  subscribed,"  is  satisfied  by  signature  bj 
proof  that  the  note  was  made  by  an  agent,  for  those  words  ^sent. 
may  be  rejected  as  surplusage  (s). 

An  agreement  that  certain  shares  are  to  be  held  as  a  Collateral 
collateral  security  for  a  bill  is  evidence  to  prove  an  allegation  security. 
that  any  sum  received  by  the  holder  should  be  satisfaction 
]]ro  tanto{a). 

It  was  at  one  time  held,  that  there  must  be  some  evi- 
dence of  the  identity  of  the  person  whose  handwriting  is 
proved  as  the  defendant's  with  the  real  defendant,  and 
that  mere  correspondence  of  christian  and  surname  is  no 
evidence  of  identity  (b).    But  the  inconvenience  of  such  a 


Identity  of 
defendant. 


117  ;  see  3Ialpas  v.  Clements,  19 
L.  J.,  Q.  B.  435.  In  MoUns  v. 
Maidgtone,  i  Q.  B.  815,  the  Court 
of  Q.  B.  corrected  the  language 
attributed  to  them  in  Bingham  v. 
Stanley;  and  see  Smith  v.  Martin, 
9  M.  &  W.  304  ;  Fearn  v.  Filica, 
7  M.  &  G.  513. 

(t)  The  attesting  witness  must 
have  been  called,  though  the 
attestation  were  on  the  back  of 
the  bill,  Bichards  v.  Franhhum, 
9  0.  &  P.  221  ;  and  though  he 
were  blind,  Crank  v.  Frith,  2 
Moo.  &  Eob.  262. 

B.B.B. 


(u)  See  ante,  p.  98  (1),  as  to 
the  cases  in  which  attestation  to 
a  bill  or  note  was  essential. 

(x)  George  y.  Surrey,  M.  &  M. 
516  ;  31  R.  R.  755 

(?/)  LewiR  V.  Sa2no,  M.  &  M. 
39,  overruling  Powell  v.  Ford,  2 
Stark.  164. 

(z)  Booth  V.  6rove,  M.  &  M. 
182  ;  3  C.  &  P.  335. 

(a)  Malpas  v.  Clements,  19 
L.J.,  Q.  B.  435. 

(V)  WhitelooJi  v.  Musgrove,  1 
C.  &  M.  511  ;  Jones  v.  Jones,  9 
M.  &  W.  75  ;  11  L.  J.,  Exch.  265  ; 
28 
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(JHAPTER  doctrine  soon  compelled  the  Courts  to  retrace  their  steps. 
^■^^^-  "The  transactions  of  the  world,"  says  Lord  Denman, 
"  could  not  go  on  if  such  an  objection  were  to  prevail.  It 
is  unfortunate  that  the  doubt  should  ever  have  been  raised, 
and  it  is  best  that  we  should  sweep  it  away  as  soon  as  we 
can  "  (c). 

It  is  conceived  that  there  must  be  some  peculiar  circum- 
stances tending  to  raise  a  question,  before  the  plaintiff  can 
be  required  to  show,  that  the  person  who  signed  the  bill 
or  note,  and  whose  christian  and  surname  agree  with  the 
defendant's,  is  the  person  who  was  served  with  the  writ,  for 
that  person  is  the  real  defendant  in  every  action. 

Evidence  of         Where  it  is  necessary  to  prove  the  consideration,  and 
consideration,  on  whom  the  burthen  of  proof  lies,  see  the  Chapter  on 
Consideration. 


Production  of 
the  bill. 


Effect  of  ad- 
mission under 
jvidge's  order. 

Bill  or  note, 
evidence 
under  the 
common 
counts. 


It  is  not  necessairy  to  produce  the  bill  on  the  trial,  unless 
some  issue  be  joined  which  renders  the  production  of  the 
bill  necessary  (<^)  ;  nor  on  a  writ  of  inquiry  («)  ;  nor  will 
statements  in  the  plea  entitle  the  defendant  to  offer  evidence 
of  it  without  notice  to  produce  (/).  But,  if  interest  be 
sought  from  a  period  before  the  issuing  of  the  writ,  it  may 
be  necessary  to  produce  the  bill  {g). 

An  admission  under  a  judge's  order  that  a  bill  was 
accepted  by  A.  for  B.,  is  an  admission  of  A.'s  authority  (h). 

A  promissory  note,  as  between  the  original  parties,  is 
evidence  of  money  lent  («'),  and  of  an  account  stated  when 


Bell  V.  Gmm,  11  L.  J.,  C.  P.  .57. 
As  to  identity  of  first  indorser 
with  drawer,  see  (SJ/i  (</(.  v.  Muiiey- 
penny,  2  Moo.  &  Kob.  317. 

(c)  Sewell  V.  Evuns,  i  Q.  B. 
626  ;  Rodeii  v.  Hyde,  ibid.  ; 
Samber  v.  Roberts,  18  L.  J., 
C.  P.  250. 

(d)  Shearin  v.  JBuniard,  10  Ad. 
&  E.  5fl3  ;  2  Per.  &  Dav.  .565  ; 
Read  v.  Gamble,  5  N.  &  M.  433  ; 
10  Ad.  &  E.  597,  n.  ;  but  see 
Fryer  v.  Brown,  R.  &  M.  145. 

(e)  Lane  v.  Mullins,  1  Gale  & 
Dav.  712;    11    L.  J.,   Q.  B.  51  ; 

2  Q.  B.  254  ;    Daris  v.  BarUr, 

3  C.  B.  606  ;  and  the  production 
of  the  bill  may  be  rendered  un- 
necessary by  an  admission  of  the 
handwriting.   Chaplin  v.  Lenj,  23 


L.  .J.  Exch.  117  ;  9  Exch.  531. 

(/■)  Gooderedy. Armour,^ Q,R. 
956.  As  to  what  is  sufficient 
notice,  see  Lawrence  v.  Clarli,  3 
D.  &  L.  87. 

()/)  Hutton  7.  Ward,  15  Q.  B. 
26. 

(/))  Wilkes  Y.  Hophins,  1  C.  B. 
737. 

(i)  Clarhe  v.  Mai-tin,  Lord 
Eaym.  758  ;  per  Lord  Mansfield, 
in  Grant  v.  Yuughan,  3  Burr. 
1525  ;  Bayley,  357  ;  Morgan  v. 
Jonen,  1  C.  &  J.  167  ;  35  K.  R.  691  ; 
Smith  V.  Kendall,  6  T.  E.  123  ; 
but  see  Fesenmayer  v.  Adcoch,  16 
M.  &  W.  449.  Money  deposited 
with  a  banker  is  money  lent. 
Pott  V.  Clegg,  16  M.  &  W.  321. 
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the  note  falls  due  {k),  and  is  admissible  as  a  paper  or  writing 
to  prove  the  defendant's  receipt  of  so  much  money ;  and 
even  although  it  has  been  invalidated,  as  a  note,  by  altera- 
tion (J).  But  a  bill  which  never  was  properly  stamped  is  not 
tlius  admissible  for  collateral  purposes,  though  formerly 
lio!d  to  be  so  (m).  An  instrument  though  not  stamped  is 
ailmissible  to  show  that  the  transaction  is  void,  as,  e.g., 
formerly  for  usury  {n).  An  instrument  promising  payment 
on  condition,  which,  as  we  have  seen,  is  not  a  promissory 
note,  was  not  evidence  to  sustain  the  money  counts  (o). 

Upon  principle  it  appears  clearly  that  a  bill  or  note  can 
be  evidence  under  the  money  claims  only  as  between  imme- 
diate parties,  and  the  latter  decisions  are  in  favour  of  this 
doctrine  (jf),  though  it  has  been  held  evidence  of  money 
received  to  the  use  of  the  holder  (5). 

An  indorsement  is  prima  facie  evidence  of  money  lent  by 
the  indorsee  to  the  indorser  (r),  and  of  an  account  stated  (s). 

Prima   facie    all    negotiable    instruments,  and    indeed  '^Vhat  a  paid 
all  payments,  are    to    extinguish    an    existing    debt,    not  '^'^'r'V^^  is 
to  create  a  new  one(i);   i.e.,  prima  facie  they  are  repay-  asbeuveen 
ments.     Hence  a  cheque  duly  paid  by  the  banker  is  no   drawer  and 
evidence  by  itself  of  money  lent  by  the  drawer  to  the  payee,  payee. 
for  the  mere  fact  of  money  passing  from  A.  to  B.  is  of 
itself  no  proof  of  a  loan  from  A.  to  B.     Nor  is  the  fact 
that  A.'s  cheque  in  favour  of  B.  has  been  paid  by  the 
banker,  and  that  the  cheque  bears  B.'s  indorsement.     For 
all  that  appears  is  that  A.'s  money  has  been  paid  by  A.  to 
B.  through  a  banker  ;  but  whether  as  a  loan  from  A.  to  B., 
or  whether  as  a  repayment  of  money  previously  due  from 
A.  to  B.  on  some  other  account,  or  whether  because  B.  had 
cashed  the  cheque,  does  not  appear.    And  a  fact  which  is 
equally  consistent  with  any  one  of  three  different  hypotheses 


(7i)  Wlteatley  v.  Williams,  1 
31.  &  W.  539  ;'  Irniui  v.  VeiMi, 
3  M.  &  W.  90. 

(Z)  Sutton  V.  Toomei;  7  B.  &  C. 
416  ;  1  Man.  &  R.  125  ;  Tumhins 
V.  Ashhj,  6  B.  &  C.  541  ;  9  Dowl. 
&  K.  543  ;  M.  &  M.  32. 

(m)  Jardine  v.  Payne,  1  B.  & 
Ad.  668  ;  Jonfts  v.  Ryder,  4  M. 
&  W.  82  ;  Holmes  v.  Maekrill,  3 
C.  B.  K  S.  789. 

[n)  Nash  v.  DuncomT),  1  M.  & 
Bob.  104. 

(«)  Morgan  t.  Jones,  1  C.  &  J. 
162  ;  1  Tyrw.  21  ;  35  B.  R.  691. 

{p)  Wayman  v.  Bend,  1  Camp. 


175  ;  Bentley  v.  KoHhouse,  M. 
&  M.  66  ;  Bales  v.  Diclter,  M.  & 
M.  324  ;  Bayley,  357,  6th  ed. 

{q)  Vide  Chitty,  9lh  ed.  581, 
ancl  Bayley,  6th  ed.  p.  358  ;  Grant 
Y.  Vaughan,  3  Burr.  1516. 

(;•)  Kesseiower  v.  Tims,  Bayley, 
6th  ed.  357  and  359. 

(s)  Burmester  v.  Hogarth,  11 
31.  &  W.  101  ;  Fryer  v.  Moe,  12 
C.  B.  437. 

{t)  Welch  v.  Seaborn,  1  Stark. 
474  ;  Pearce  v.  Davis,  1  Mood.  & 
Rob.  365  ;  Morgan  v.  Jones, 
supra. 
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is  proof  of  no  one  of  the  three.  The  indorsement  makes  no 
difference,  for  that' merely  shows  that  the  cheque  passed 
through  B.'s  hands,  and  may  have  been  added  at  the  banker's 
request  for  the  banker's  better  security,  although  had  the 
cheque  got  into  the  hands  of  a  subsequent  holder  with  B.'s 
indorsement  on  it,  that  indorsement  might  then  have  been 
evidence  of  money  lent  by  the  holder  to  E.  or  of  an  account 
stated  between  them  (m). 

As  between  banker  and  customer  a  cheque  paid  by  the 
banker  is  no  proof  of  money  lent  or  advanced  by  the 
banker  to  the  customer,  but  ^r*ma/acM  it  shows  a  return  of 
money  previously  deposited  by  the  customer  with  the  banker. 

A  cheque  not  presented  has  been  held  not  to  be  evidence 
of  money  lent  by  the  drawer  to  the  payee  (x). 

In  an  action  by  the  payee  against  the  maker  of  a  note 
or  acceptor  of  a  bill,  the  plaintiff  must,  if  the  making  or 
acceptance  be  in  issue,  prove  the  handwriting  («/)  of  the 
person  whose  name  appears  as  the  maker  of  the  note  or 
acceptor  of  the  bill. 

Unless  admitted,  in  an  action  by  the  indorsee  against  a 
maker  or  acceptor,  the  plaintiff  must  first  prove  the  making 
of  the  note  or  the  acceptance  of  the  bill.  We  have  already 
seen  that  the  acceptance  admits  the  drawing.  Then  the 
indorsement  must  be  proved,  and  if  it  be  special,  it  must 
appear  that  the  indorsee  is  the  person  described  in  it. 
If  the  instrument  be  payable  to  bearer  or  indorsed  iu 
blank,  it  is  of  course  unnecessary  to  allege  or  prove  (z) 
a  subsequent  indorsement. 


(u)  Bogers  v.  Flooli,  Bristol 
Summer  Assizes,  1866. 

[x)  Pearoe  v.  Davis,  1  M.  & 
Rob.  365. 

{y)  By  the  Common  Law  Pro- 
cedure Act,  1852,  s.  117,  either 
party  was  able  to  call  on  the 
other  by  notice  to  admit  any 
document  saving  all  just  excep- 
tions, and  in  case  of  refusal  or 
neglect  to  admit,  the  costs  of 
proving  the  document  should  be 
paid  by  the  party  neglecting  or 
refusing,  unless  at  the  trial  the 
Judge  should  certify  that  the  re- 
fusal to  admit  was  reasonable ; 
and  no  costs  of  proving  any  docu- 
ment should  be  allowed  unless 
such    notice    should    be    given. 


except  in  cases  where  the  omis- 
sion to  give  the  notice  was  in  the 
opinion  of  the  Master  a  saving  of 
expense.  And  see  E.  30,  H.  T. 
1853.  Similar  provisions  as  to 
admissions  of  documents  exist 
under  the  new  Ord.  XXXII.  r.  2, 
and  as  to  admissions  of  facts 
under  Id.  r.  4.  By  Ord.  XXI.  r.  9, 
in  case  of  a  frivolous  or  wanton 
denial  or  non-admission  of  fact 
in  the  defence,  the  Court  may 
make  such  order  as  may  seem 
just  with  regard  to  the  extra 
costs  occasioned  thereby. 

(z)  Unless  averred  in  the  state- 
ment of  claim.  See  Chapter  ou 
Transfbr. 
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A  promise  to  pay,  or  an  offer  to  renew  a  bill  or  note, 
made  to  the  indorsee  after  it  is  due,  is  an  admission  of  the 
holder's  title,  and  -will  make  the  proof  of  indorsement 
unnecessary  (a).  But  the  admission  of  an  indorser  is 
evidence  against  him  only,  not  against  other  parties  (&). 

In  an  action  by  an  indorsee  against  an  indorser,  it  is  Indorsee  v. 
necessary,  first,  to  prove  the  indorser's  signature,  which  in<iorser. 
admits  the  ability  and  signature  of  every  antecedent  party  (c) ; 
then  a  due  presentment  {d)  for  payment  or  acceptance,  and 
dishonour  ;  and,  lastly,  notice  of  dishonour,  or,  if  the  record 
admit  of  such  proof,  a  competent  excuse  for  neglecting  to 
give  it. 

An  indorsement  was  evidence,  in  this  action,  under  the 
common  counts  («). 

A  general  receipt  on  the  back  of  a  bill  is  not  of  itself  l^eceipt. 
evidence  of  the  payment  by  the  drawer,  though  he  produces 
tiie  bill  (/),  for  "prima  facie,"  says  Lord  Kenyon,  "  the 
receipt  on  the  back  imports  that  it  was  paid  by  the  acceptor." 
But  this  doctrine  must  be  taken  with  the  qualification  that 
slight  circumstances  will  show  the  contrary  {g). 

Parol  evidence  is  admissible  to  explain  the  receipt  (h). 

An  entry  or  statement  by  a  person  since  deceased  against 
his  own  pecuniary  interest,  whenever  made,  is  evidence 
between  third  persons  of  the  fact  which  it  records  («). 

And  a  minute  in  writing  by  a  person  since  deceased,  made 
in  the  ordinary  course  of  his  business,  and  contemporaneous 
with  the  fact  it  records,  is  also  evidence  (Jc). 

The  mode  of  giving  facts  in  evidence,  in  the  majority  of  Mode  of  proof 
cases,  is  practically  unaltered  under  the  Judicature  Acts  "Atrial. 


)Statements 
by  deceased 
persons. 


(ffi)  Hanhey  v.  Wilson,  Sayer, 
223  ;  Bomnquet  v.  Anderson,  6 
Esp.  43  ;   Sidford  v.   Vhaitibers, 

1  Stark.  326  ;  Jones  v.  Morgan, 

2  Camp.  474. 

(J)  Jffemin(/sy.Rohinson,BaTnes, 
436. 

(c)  Code,  s.  55  (2).  Cntchlow 
V.  Parry,  2  Camp.  182  ;  Chaters 
V.  Bell,  4  Esp.  210  ;  Maegregor 
v.  Blwdes,  25  L.  J.,  Q.  B.  318  ; 
6  E.  &  B.  266,  S.  C. 

(d)  I.C.,  if  denied  by  defence. 

(e)  Kessebower  v.  Tims,  Bayley, 
6th  ed.  357  ;  and  .isee  ante,  p.  435. 

(/)  Selioley  v.  Walshy,  1 
Peake,  N.  P.  C.  34. 


(^)  See  Phillips  v.  Warren,  14 
M.  &  W.  379. 

(A)   Orai-es  v.  Key,  3  B.  &  Ad. 
313. 

(i)  Higham,  v.  Ridgioay,  10 
East,  109  ;  10  E.  E.  235.  See  the  . 
notes  to  this  case  in  2  Smith's 
Lead  Ca.  10th  ed.  317.  But  as  to 
memoranda  on  the  bill  or  note 
itself,  see  the  Chapter  on  the 
Statute  of  Limitations, 
p.  371. 

{It)  Price  V.  Earl  of  Torrington, 

1  Salk.  285.     See  the  notes  to 

2  Smith's  Lead.  Ca.  310  ;  and 
Eastern  Union  Railway  Company 
V.  Symonds,  5  Exch.  237. 
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and  Orders  (f).  But  it  is  to  be  noticed  that  now,  in  the 
absence  of  written  consent  by  the  solicitors  to  all  parties,  or 
an  order  of  the  Court  or  a  judge,  the  evidence  of  witnesses 
in  a,ll  actions,  whether  tried  in  the  Chancery  or  Common 
Law  division,  is  to  be  viva  voce  and  in  open  Court.  But 
when  the  solicitors  of  all  the  parties  have  so  consented,  or 
a  judge  has  made  an  order  to  that  effect,  any  particular  fact 
or  facts  may  be  proved  by  affidavit  {m). 

By  virtue  of  a  recent  statute  (n)  entries  in  bankers'  (o) 
books  may  be  proved  by  examined  copies,  provided  that  it 
be  first  proved,  by  a  partner  or  ofiicer  of  the  bank,  that  the 
book  was  one  of  the  ordinary  books  of  the  bank,  that  the 
entry  was  made  in  the  ordinary  course  of  business,  and 
that  the  book  is  in  the  custody  of  the  bank.  These  facts, 
as  well  as  the  examination  and  correctness  of  the  copy, 
may+,be  proved  either  orally  or  by  affidavit,  and  the  copy 
then  becomes  jn-ima  facie  evidence  of  the  entry  and  of  ,the 
matters  it  records. 

We  shall  shortly  see  that,  independently  of.  the  Code, 
unless  interest  were  payable  by  the  express  words  of  the 
instrument,  it  was  in  the  discretion  of  the  jury  to  give  or 
withhold  it,  or  to  reduce  it  below  5  per  cent.,  which  is  the 
usual  rate  given.  So  where  the  interest  on  a  foreign  bill 
is  governed  by  the  law  of  a  foreign  country,  in  which  the 
rate  of  interest  is  high,  the  jury  may  give  a  much  higher 
rate  (^). 

And  now  the  Code  expressly  enacts  {q),  as  the  measure  of 
damages  on  dishonour  of  a  bill — 

(a)  The  amount  of  the  bill ;  (b)  Interest  (from  the  time 
of  presentment  for  payment  if  the  bill  is  payable  on 
demand,  or  from  maturity  in  any  other  case)  ;  (c)  Expenses 
of  noting  (r)  or  (when  protest  is  necessary  and  has  been 
extended)  of  protest. 


[1)  Jud.  Acts,  1875,  s.  20  ;  1894, 
s.  3  ;  Ord.  XXX.  r.  7. 

(to)  Ord.  XXXVII.  r.  1  ;  Ord. 
XXXVIII.  Pt.  3. 

(»)  42  &  43  Vict.  c.  11,  which 
applies  to  all  parties,  whether 
customers  or  not.  Hiird'mg  v. 
Williams,  L.  R.,  14  Ch.  D.  197. 

(fl)  "Bank"  and  "banker"  are 
defined  by  sect.  9  of  the  Act,  and 
further  by  45  &  46  Vict.  c.  72, 
s.  11  (2).  As  to  Post  Office 
Savings  Banks,  see  56  &  57  Vict, 
u.  69,  s.  fi. 


(^)  See  ante,  Fohbion  Law. 
Banker's  commission  and  broker- 
age are  not  recoverable,  Banque 
de  Bienm  v.  Gate,  1  Com.  Gas. 
67. 

(j)  Sect.  57.  These  damages 
are  to  be  deemed  liquidated,  the 
importance  of  which  provision  in 
proceedings  under  Ord.  XIV.  has 
been  pointed  out  ante,  p.  413,  and 
its  bearing  on  the  right  to  begin, 
ante,  p.  430  (d). 

(r)  So  under  Bills  of  Exchange 
Act,   1855,  s.   5.     In  Ex  parte 
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Or  in  case  of  a  bill  dishonoured  abroad  in  lieu  of  the 
above  damages  (a)  re-exchange  ;  (b)  interest  thereon  till 
payment. 

Interest,  where  not  made  payable  on  the-  face  of  the 
instrument  (s),  is  in  the  nature  of  damages  for  the  retention 
of  the  principal  debt. 

The  general  rule  of  the  common  law  is,  that  interest  is 
not  recoverable  unless  there  were  an  express  stipulation  {t), 
that  interest  should  be  paid,  or  unless  such  be  the  usage  of 
trade.  Bills  and  notes,  by  the  usage  of  trade,  carry  interest 
from  the  time  of  maturity  ;  but  a  jury  are  not  bound,  unless 
they  see  fit,  to  give  more  than  nominal  interest,  or,  indeed, 
any  interest  at  all  {u). 

And  by  statute  (.;•),  interest  is  recoverable  on  all  debts 
payable  by  virtue  of  a  written  instrument,  at  a  certain  time, 
or  ascertainable,  and  on  all  other  debts  after  a  written 
demand,  and  notice  that  interest  will  be  claimed  from  the 
date  of  the  demand  ;  but  it  is  discretionary  with  the  jury 
to  give  or  withhold  it. 

And  the  CodeCy)  makes  interest  part  of  the  measure  of  Uncle:)  i.c 
damages  on  dishonour  of  a  bill.    And  though  it  provides  Cole. 


43!) 


Brazil  Banli,  [1893]  2  Ch.  438, 
it  was  held  that  the  drawer  could 
prove  against  the  acceptor  for 
expenses  of  protest  for  non-pay- 
ment under  ss.  51  (2)  and  57  (1), 
but  not  of  protest  for  better 
security  nor  for  commission. 
Protest  in  s.  68  (6)  means  protest 
for  non-payment,  Ibid.  By  s.  57 
the  expenses  of  noting  are  liqui- 
dated damages,  and  were  held  to 
be  recoverable  under  an  item  in 
a  specially  indorsed  writ'  for 
"  Bank  Charges,"  Dandu  y.Boden, 
[1893]  1  Q.  B.  318. 

(«)  But  if  interest  be  payable 
by  the  terms  of  the  instrument, 
it  is  recoverable,  not  as  damages 
but  as  a  debt.  WatMiis  v.  Morgan, 
6  C.  &  P.  661  ;  Hudmii  v. Fo'ssett, 
13  L.  J.,  C.  P.  141  ;  7  M.  &  G. 
328.  So  if  there  be  a  collateral 
agreement  to  pay  a  particular 
rate  of  interest.  Florence  v. 
Jennings,  26  L.  J.  275  ;  1  C.  B., 
N.  S.  584. .  As  to  payment  of 
principal,  in  full  of  both  principal 
and  interest,  see  Payment. 

(t)  If  at  the  time  of  a  contract 
of  sale,  the  vendee  agrees  to  pay 


by  bill  or  note,  and  neglects  to  do 
so,  interest  is  recoverable  as  part 
of  the  price.  Marshall  v.  Poole, 
13  East.  98  ;  ]  2  K.  R.  310  ;  Darin 
V.  Smythe,  8  M.  &  W.  399. 

(w)  Keene  v.  Keene,  27  L.  J., 
C.  P.  88;  3  C.  B.,  N.  S.  144. 
See  Cameron  v.  SmitJi,  2  B.  &  Aid. 
305  ;  5  Taunt.  626;  20  E.  R.  444  ; 
In  re  Burgess,  2  Moore,  745  ;  Fx 
2>arte  Williams,  1  Rose,  399 ;  F,e 
parte  Cocks,  Ibid.  317  ;  Lowndes 
V.  Collins,  17  Ves.  27  ;  Litligow  t. 
Lyan,  1  Coop.  C.  C.  29.  See 
post,  p.  433. 

(k)  3  &  4  Will.  4,  c.  42,  ss.  28, 
29.  See  Taylor  v.  StoU,  34  L.  J., 
Exch.  1;  and  Buncombe  v.  Brigh- 
ton Club,!,.  R.  lOQ.  B.  371. 

(;(/)  Sect.  57.  A  claim  for 
interest  till  payment  or  judg- 
ment and  expenses  of  noting  is 
for  a  liquidated  sum  within  Ord. 
III.  r.  6,  Lawrence  v.  WillcocJts, 
[1892]  1  Q.  B.  696  ;  London  U.' 
Banli  V.  Clancarty,  [1892]  Ibid 
689,  though  the  rate  be  not 
stated.  Blood  v.  RoVinson,  36 
Solicitors'  .Toum.  203.  It  the  rate 
be  abnormal,  a  special  agreement 
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From  what 
time  it  runs 
when  payable 
by  the  terms 
of  the  instru- 
ment. 


CHAPTER  that  such  damages  "shall  be  deemed  to  be  liquidated 
damages,"  it  preserves  the  discretion  above  mentioned  in 
the  jury  by  further  enacting (z)  that  "such  interest  may, 
if  justice  require  it,  be  withheld  wholly  or  in  part,  and 
where  a  bill  is  expressed  to  be  payable  with  interest  at  a 
given  rate,  interest  or  damnges  may  or  may  not  be  given  at 
the  same  rate  as  interest  proper." 

Interest  is  seldom  expressly  made  payable  on  the  face  of 
the  instrument,  but  sometimes  it  is  so. 

Before  the  Code,  where  interest  was  expressly  made 
payable  on  the  face  of  the  instrument,  it  carried  interest 
from  its  date,  and  not  merely  from  its  maturity.  For  it 
was  said  unless  the  words  "bearing  interest,"  or  otlier 
words  of  similar  import,  are  taken  to  mean  that  interest  is 
payable  from  the  date  of  the  instrument,  they  would  be 
idle,  since  without  any  such  words  the  owner  of  the  bill  or 
note  would  be  entitled  to  interest  from  its  maturity.  Thus 
it  has  been  held,  that  on  a  bill  drawn  payable  at  a  certain 
period  after  date,  bearing  interest,  the  plaintiff  is  entitled  to 
recover  interest  from  the  date  of  the  bill  {a).  So  where  a 
note  was  made  payable  on  demand  with  lawful  interest,  it 
was  held  to  carry  interest  from  the  date  (ft).  So  a  promis- 
sory note,  whereby  the  maker  promised  to  pay,  one  year 
after  his  deatli,  3001.  with  legal  interest,  bears  interest  from, 
tlie  date  of  the  note  (e). 

From  what  But  it  should  be  noted  that  the  Code,  s.  57,  now  makes 

time  it  runs  ^.j^g  interest  recoverable  from  the  time  of  presentment  for 
made  payable  payment,  if  the  bill  is  payable  on  demand,  and  from  the 
by  the  terms  maturity  of  the  bill  in  any  other  case.  If  this  provision  does 
not  reach  the  case  of  interest  expressed  to  be  payable  on  tlie 
face  of  the  bill,  it  merely  declares  the  law,  as  previously 
established,  so  far  as  other  eases  are  concerned.  For  it  has 
long  been  the  rule  that  where  interest  is  not  expressly  made 


of  the  instru- 
ment. 


to  that  effect  must  be  alleged, 
Elliott  v.  Roberts,  36  Solicitors' 
Joum.  92  ;  ride  also  Parlier  v. 
Braiid,  7  T.  L.  K.  462.  In  Redly 
V.  Master,  [1892]  1  Q.  B.  674,  the 
parties  were  not  suing  on  the  bill 
mnder  sect.  57,  but  on  the  implied 
contract  to  indemnify  an  accom- 
modating party.  In  Clancarty's 
case,  Smith,  L.J.,  held  that  in- 
terest, even  if  stipulated  at  a 
particular  rate,  was  within  the 
discretion  of  the  Court. 


(z)  Coch.  s.  57,  b  (3) ;  3  &  4 
Will.  4,  c.  42. 

(a)  Kcnnerly  v.  Nasli,  1  Stark. 
452  ;  Doman  v.  Dibden,  1 B.  &  M. 
381  ;  27  R,  E.  761 ;  RicMrds  v. 
Richards,  2  B.  &  Ad.  447 ;  36 
R.  E.  619  Or  from  date  of  issue. 
Code,  s.  9  (3). 

(i)  Weston\.Tomlins(m,Gh\tty, 
9th  ed.  681 ;  Hopper  \.  Riehmond, 
1  Stark.  507. 

(e')  Roffey  v.  Oreenwell,  10 
Ad.  &  E.  222  :  2  Per;  &  Dav.  365. 
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payable  by  the  terms  of  the  iDstramenb,  it  runs  from  the     CHai^ter 
maturity  ofthe  bill  or  note.    If  the  bill  or  note,  not  expressly        ^XVI. 
made  payable  with  interest,  be  payable  on  demand,  interest 
runs,  not  from  the  date  of  the  instrument,  but  from  the  time 
of  the  demand  {d). 

Where  there  has  been  no  demand  except  the  action 
interest  may  be  given  from  the  service  of  the  writ  of 
summons  (e). 


The  indorser  of  a  bill  or  note  has  been  held  liable  to  pay  As  against  an 
interest  only  from  the  time  that  he  receives  notice  of  the  indorser. 
dishonour.  "  The  drawer  cannot,"  says  Mansfield,  C.J., 
"find  out  by  inspiration  who  is  the  holder,  and  till  he  finds 
that  out  he  cannot  pay  the  bill.  When  he  has  found  out 
who  is  the  holder,  he  is  bound  to  pay  the  bill  within  a 
reasonable  time.  If  lie  does  not  he  is  liable  to  damages 
for  not  performing  his  contract :  those  damages  are  the 
inteiest  on  the  bill"(/). 

Interest  was  formerly  computed  only  to  the  commence-  To  what 
mtnt   of  the   suit,    but   it   is   now  carried   down  to  final  period  it  is 
judgment.     "  That,"  says  Lord  Mansfield, "  does  the  plain-  computed. 
tiff  complete  justice.     It  is  agreeable  to  the  principles  of 
the  common  law,  and  interferes  with  no  statute.     It  takes 
from  the  defendant  the  temptations  to  make  use  of  all  the 
unjust  dilatories  of  chicane.     For,  if  interest  is  to  stop  at 
the  commencement  of  a  suit,  where  the  sum  is  large,  the 
defendant  may  gain  by  protracting  the  cause  in  the  most 
expensive  and  vexatious  manner,  and  the  more  the  plaintiff 
is  injured,  the  less  he  will  be  relieved  "  {g).   Judgments  now 
under  Ord.  XLII.  r.  16,  carry  interest  at  four  per  cent. 

Where  money  is  paid  into  Court  on  a  security  carrying  when  money 
interest,  interest  must  be  paid,  not  merely  to  the  com-  is  paid  into 
mencement  of  the  action,  but  to  the  time  of  payment  into  Court. 


(d)  Slaneyv.  Hend>"lcli,s,  2  Bla. 
761 ;  Cottony. Hmsemanden,  Prac. 
Keg.  357  ;  and  see  Barough  v. 
White^  4  B.  &  C.  327  ;  6  D.  & 
Ry.  379  ;  2  C.  &  P.  8  ;  Parlwr 
V.  HutohiTUion,  3  Ves.  134  ;  King 
V.  Taylor,  5  Ves.  808  ;  5  R.  K. 
172  ;  Zit?igowv. Zyan,l  Coop.29  ; 
Zowndei  V.  CoUinx,  17  Ves.  27. 

(e)  Piercey.Fothergill,2'B\ng. 
N.  C.  167 ;  2  Scott,  334. 

(  /)  Wallier  v.  Barnes,  5  Taunt. 


240  :  1  Marsh.  36 ;  15  R.  R.  655. 
But  sect.  57  seems  to  apply  now 
equally  to  an  indorser. 

It  is  held  in  America  that  it  is 
error  to  calculate  interest  on  the 
damages  allowed  on  a  protested 
bill  of  exchange  from  the  maturity 
of  the  bill.  See  6th  American 
edition  of  Byles  on  Bills,  p.  465. 

i^g)  BobtTison  v.  Bland,  2  Burr. 
1077  ;  Clancarty's  case,  supra. 
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CHAPTER     Court  (Ji),  or  the  plaintiff  may  proceed  iu  the  action  for  the 
^^Vl-        difference  (*■). 


In  trover. 


But  in  trover  the  rule  formerly  was  that  the  plaintiff  is 
entitled  to  damages  equal  to  the  value  of  the  article  con- 
verted at  the  time  of  the  conversion.  And,  therefure,  in 
trover  for  bills  or  notes,  interest  was  only  calculated  down 
to  the  time  of  conversion.  (But  by  the  3  &  4  Will.  4,  c.  42, 
the  jury  might  give  damages  over  and  above  the  value  of 
the  goods  at  the  time  of  the  conversion. 


After  tender.  Interest  ceases  to  run  after  a  tender.  Lord  Ellen- 
borough  :  "  I  think  interest  oughfc  to  stop  from  the  offer  to 
pay"  (/<;). 

How  bankers  A  banker  in  charging  interest  to  a  customer,  wlio  has  over- 
should  charge  drawn  his  account,  should  compute  it,  not  from  the  date. 
It  on  cheques.  ^^^  ^^^^  ^.j^g  payment  of  the  customer's  cheques  (0- 


Recovery  of 
interest  after 
receipt  of  the 
principal. 


Though  the  principal  have  been  paid,  yet  the  plaintiff 
may  proceed  for  interest,  unless  it  have  been  incurred  by 
the  negligence  of  the  plaintiff  (m) .  So  where  for  the  amount 
of  the  principal  on  an  overdue  bill  another  bill  was  given, 
and  afterwards  paid,  it  was  held  that  an  action  lay  on  the 
original  bill  for  the  interest  {n). 


When  interest 
not  recover- 
able. 


When  an  en- 
gagement to 
give  a  bill 
will  create  a 
liability  to 
interest. 


We  have  already  observed,  that  where  interest  is  not 
payable  by  the  terms  of  the  instrument,  it  is  in  the  nature 
of  damages.  Hence  it  has  been  held,  that  the  owner  of 
a  bill  is  not  necessarily  and  invariably  entitled  to  interest, 
but  that  a  jury  are  justified  in  reducing  or  withholding  it 
altogether  (o). 

An  engagement  to  give  a  bill  will  create  a  liability  to 
interest  on  a  contract,  which  would  not  otherwise  carry  it. 
Thus,  where  goods  are  sold  to  be  paid  for  by  a  bill  which 
is  not  given,  interest  is  recoverable  as  part  of  the  price  of 


(li)  Mercer  v.  Junes,  3  Camp. 
477. 

(t)  Kidd  V.  WaViei;  2  B.  &  Ad. 
705. 

(Ji}  Z>««i!v.  2)MH/i,  SCamp.  296; 
13  R.  R.  809. 

CO  Guodbody  v.  Foster,  Cam- 
bridge Summer  Assize,  1831, 
Lyndhurst,  C.  B. 

(«0  Laing  v.  Stone,  M.  &  M. 


229,  n.  ;  2  M.  &  Ry.  561. 

(n)  Lumley  v.  Musgrave,  4 
Bing.  N.  C.  9  ;  5  Scott,  230  ;  but 
see  the  Chapter  on  Payment. 

(o)  Cameron  v.  Smith,  2  B.  & 
Aid.  308;  20  R.  R..444;  Dv, 
Selloix  V.  Lord  Waterparli,  1 
D.  &  K.  16  ;  24  E.  R.  628  ;  and 
see  Dentv.  Bimn,  3  Camp.  296  ; 
13  R.  R.  809  ;  Code,  s.  57  (3). 
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the  goods,  and  it  has  been  held  that  this  interest  may  be 
recovered  in  an  action  for  goods  sold  and  delivered  (p). 

A  party  who  guarantees  the  due  payment  of  a  bill   is  Liability  of  a 
liable  for  interest  (5).  guarantor  for 

interest. 

"V\  here  the  action  goes  on  to  trial,  the  jury  assess  the  How  interest 
interest;  the  plaintiff's"  counsel  usually  stating  the  sum  isvecovcred. 
which  is  claimed.  Where  judgment  went  by  default  in 
debt,  the  plaintiff  indorsed  on  the  writ  of  execution  more 
than  the  exact  sum  due  at  his  peril.  In  actions  of 
iissumpsit  the  Courts  had  tJie  power  of  assessing  the 
damages,  but  in  order  to  inform  the  conscience  of  the 
Courts  they  usually  issued  a  writ  of  inquiry.  In  actions 
on  bills  and  notes,  however,  the  amount  of  damages  being 
mere  matter  of  calculation,  the  writ  of  inquiry  was  formerly 
supplied  by  a  reference  to  the  master  to  compute  principal 
and  interest,  and  latterly  by  the  special  indorsement,  which 
rendered  it  unnecessary  (r). 

The  rate  of  interest  usually  allowed  is  five  per  cent.,  but  The  rate  of 
we  have  seen  that  the  jury  may  reduce  the  rate,  or  they  '^tcest- 
may  increase  it.     Thus,  where  a  bill  carries  ten  per  cent, 
interest  from  its  date,  a  jury  may  give  the  same  rate  of 
interest  from  its  maturity  to  judgment  (s). 

The  common  indebitatus  count  for  interest  was  good  {t).    Indebitatus 

count. 

Formerly,  to  contract  for  more  or  to  take  more  than  five  Usuiy  laws. 
per  cent,  interest  on  any  transaction  relating  to  bills  or 
notes  was  usurious  and  illegal.  Various  statutes,  how- 
ever (?<),  exempted  a  large  proportion  of  bills  and  notes 
from  the  operation  of  the  usury  laws,  and  at  length 
repealed  the  usury  laws  altogether. 

Re-exchange  is  the  difference  in  the  value  of  a  bill,  ke- 
occasioned  by  its  being  dishonoured  in  a  foreign  country  '^'^changb. 
in  which  it  was  payable.    The  existence  and  amount  of  it 
depend  on  the  rate  of  exchange  between  the  two  countries. 


(^)  Marshall -v.  Poole,  Vi 'East, 
98  ;  12  R.  R.  310  ;  Fail-  v.  Wtml, 
3  M.  &  W.  26  ;  6  Dowl.  163. 

(if)  Aclii'rman\.  Etirensperger, 
16  M.  &  W.  99.  And  can  prove 
for  it  in  bankruptcy,  Ex  parte 
Daris,  66  L.  J.,  Q.  B.  499  ;  76 
L.  T.,  N.  S.  .5.30. 

.  (»■)  See  the  Cominon  Law  Pro- 
cedure Act,  1853,  s.  94,  and  18.'& 
1 9  Vict.  c.  67,  and  now  Code,  s.  57, 


and  Ord.  III.  r.  6,0rd.  XIV.  r.  1. 

(s)  Keeiie  v.  Keene,  27  L.  J., 
C.  P.  89  ;  3  C.  B.,  X.  S.  144  ; 
but  qiitere,  as  to  efEect  of  Code, 
s.  57  (1)  b,  on  the  power  to  reckon 
"  from  its  date  "  in  such  cases. 

(0  N'oTdenstrom  v.  Pitt,  13 
M.  &  W.  723. 

(«)  3  &  4  Will.  4,  c.  98,  s.  7  ; 
1  Vict.  c.  80  ;  2  &  3  Vict.  c.  37  ; 
and  17  &  18  Vict.  u.  90. 
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CHAPTER  The  theory  of  the  transaction  is  this  :  A  merchant  in 
^•^^^-  London  indorses  a  bill  for  a  certain  number  of  Austrian 
florins,  payable  at  a  future  date  in  Vienna.  The  holder  is 
entitled  to  receive  in  Vienna,  on  the  day  of  the  maturity  of 
the  bill,  a  certain  number  of  Austrian  florins.  Suppose  the 
bilLto  be  dishonoured.  The  holder  is  now,  by  the  custom 
of  merchants,  entitled  to  immediate  and  speciiic  redress,  by 
his  own  act,  in  this  way.  He  is  entitled,  being  in  Vienna, 
then  and  there  to  raise  the  exact  number  of  Austrian  florins, 
by  drawing  and  negotiating  a  cross  bill,  payable  at  sight, 
on  his  indorser  in  London,  for  as  much  English  money  ^s 
will  purchase  in  Vienna  the  exact  number  of  Austrian 
florins,  at  the  rate  of  exchange  on  the  day  of  dishonour ; 
and  to  include  in  the  amount  of  that  bill  the  interest  and 
necessary  expenses  of  the  transaction.  This  cross  bill  is 
called  in  French  the  reiraite.  The  amount  for  which  it  is 
drawn  is  called  in  low  Latin  ricambium,  in  Italian  rieambio, 
and  in  French  and  English  re-exchange.  If  the  indorser 
pay  the  cross  or  re-exchange  bill,  he  has  fulfilled  his 
engagement  of  indemnity.  If  not,  the  holder  of  the  original 
bill  may  sue  him  on  it,  and  will  be  entitled  to  recover  in 
that  action  the  amount  of  the  retraite  or  cross  bill,  with  the 
interest  and  expenses  thereon.  The  amount  of  the  verdict 
will  thus  be  an  exact  indemnity  for  the  non-payment  of  the 
Austrian  florins  in  Vienna  on  the  day  of  the  maturity  of  the 
original  bill. 

According  to  English  practice,  the  retraite  or  re-exchange 
bill  is  now  seldom  drawn,  but  the  right  of  the  holder  to 
draw  it  is  settled  by  the  law  merchant  of  all  nations,  and 
it  is  only  by  a  reference  to  this  supposed,  bill  that  the 
re-exchange,  in  other  words,  the  true  damages  in  an  action 
on  the  original  bill,  can  be  scientifically  understood  and 
computed. 

It  is  plain  that  whether  the  indorser  gain  or  lose  by  the 
re-exchange  depends  (except  in  so  far  as  relates  to  the 
expenses)  on  the  rate  of  exchange  between  the  two  countries. 
If  the  value  of  the  Austrian  florin,  measured  in  pounds 
sterling;  has  risen,  the  holder  will  be  entitled  to  recover 
more  than  the  original  amount  of  the  bill  in  English 
money  (a;).  But  if  the  value  of  the  Austrian  florin  has 
declined,  then  the  indorser  may  not  be  liable  to  repay  as 
much  English  money  as  the  bill  was  originally  drawn  for, 
unless  the  interest  and  expenses  cover  or  exceed  the 
difference  {y). 

(a;)  Se   Tastet  v.  Baring,   11  (y)  Svse  v.  Pompe,  30  L.  J., 

East,265  ;2Camp.65;  10R.R.499.      0.  P.  75  ;  8  C.  B.,  N.  S.  538. 
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A  custom  among  lioudon  merchants  that  the  holder  may 
at  his  election  sue  his  indorser,  either  for  the  sum  which  the 
indorser  received  of  him  for  the  bill,  or  for  the  re-exchange, 
is  inconsistent  with  the  obligation  appearing  on  the  bill 
when  interpreted  by  the  law  merchant,  and  therefore 
evidence  of  such  a  custom  is  inadmissible  (z). 

The  drawer  of  a  bill  is  liable  to  the  re-exchange,  though 
the  bill  be  returned  through  never  so  many  hands  («)• 
But  the  acceptor  has  not  been  held  liable  to  the  re-exchange 
at  common  law,  thougli  it  seems  to  be  otherwise  in 
Chancery  (J). 

Other  damages  not  necessarily  arising  from  the  dislionour, 
as  noting,  postages,  telegraphing,  &c.,  were  not  recoverable 
unless  specially  stated  in  the  declaration (c).  But  it  has 
been  held  that  postage  was  in  some  cases  recoverable  under 
the  count  for  money  paid  {d). 

Though,  after  the  principal  sum  due  on  a  bill  has  been 
once  paid,  or  levied  upon  the  goods  of  the  party  ultimately 
liable,  the  holder  cannot  recover  it  again  from  any  other  of 
the  parties,  yet  if  other  actions  were  pending  at  the  time 
of  payment,  he  may  proceed  in  them  for  costs,  without 
recovering  any  part  of  the  principal  sum  (e). 
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(;)  Siixf  V.  Pompe,  supra  ;  Wil- 
lans  V.  Ayers,  L.  R.,  3  App.  Cii.  133. 

(«)  Mellish  V.  Simivii,  2  H.  Bl. 
378  :  3  R.  E.  418. 

(J)  jVapii'r  V.  Schneidei;  12 
East,  420  ;  ]]'oolse!/  v.  Crawford, 
2  Camp.  445.  See" now,  however, 
Code,  s.  r>7  ;  Wnlkcr  v.  IlnmiUon, 
1  D.  F.  &  J.  602  ;  In  re  General 
Smith  American  Co.,  7  Ch.  D. 
637;  Ex  parte  J!oJ>arts,18Q.  B.  D. 
286  ;  56  L.  J.,  Q.  B.  74.  The 
case  of  lit  re  The  Commercial 
Bank  o/Aiiitralla,  36  Ch.  D.  .522, 
shows  that  the  first  two  sub- 
sections of  Code,  s.  57,  are  not  in 
the  alteinatiYB  ;  but  that  in  the 
case  of  a  bill  dishonoured  in  a 
foreign  country,  ro-exchange  with 
interest  by  sub-section  (2)  is  to 
be  recovered,  but  not  interest 
under  sub-section  (1).  In  JEx 
parte  Bobarts,  supra,  when  a  bill 
<lra  wn  in  Tobago  was  dishonoured 
liere,  a  drawer  who  was  liahle 
to  the  holder  for  the  re-exchange 
was  held  entitled  to  recover  it 
from  the  acceptor. 


OTHER 
DAMAGES. 

Expenses. 


Costs  .IS 
damages  ; 
Incurred  by 
plaintiff. 


(c)  Kcndrick  v.  Lomar,  2  C. 
&  J.  405  ;  2  Tyr.  438.  In 
whicli  case  it  was  held,  that  the 
bill  having  been  renewed,  the 
plaintiff  could  not  recover  the 
charges  on  the  first  bill  while 
the  second  bill  suspended  the 
remedy  on  it.  It  seems  doubtful 
whether  the  expense  of  noting 
an  inland  bill,  not  protested,  can 
at  common  law  in  any  case  be 
recovered.  Ibid.  But  see  the 
Bills  of  Exchange  Act,  18  &  19 
Vict.  c.  67,  s.  5.  See  also  Rogers 
V.  Hunt,  10  Bxch.  474  ;  Frel'ni  v. 
Liverpool  Bank,  L.  R.,  5  Ex.  92  ; 
39  L.  J.  41.  Qiuerc,  if  other 
charges  are  liquidated  damages 
within  s.  57. 

(rf)  Dickinson  v.  Hatfield,  \ 
M.  &  Rob.  141  ;  5  Car.  &  P.  46. 
The  def  enilant  in  this  case  directed 
the  plaintiff  to  charge  him  with 
it.  See  the  Chapter  on  Protest. 
As  to  nominal  damages,  see  Beau- 
mont V.  Oreathead,  2  C.  B.  495. 
See  now  Code,  57, 1  (c). 

(e)  Toms  v.    Powell,   7   East, 
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Recovered  by 
other  parties 
against 
plaintiff. 


Indorsers,  who  have  to  pay  costs  of  actions  against 
them,  cannot  sustain  an  action  for  those  costs  against  the 
acceptor  (/),  nor,  it  is  conceived,  against  any  other  party. 

In  common  language,  a  bill  accepted  or  indorsed  without 
any  consideration  moving  to  the  party  making  himself 
liable  on  the  bill,  is  called  an  accommodation  bill ;  but,  in 
strictness  (g),  an  accommodation  bill  is  not  merely  a  bill 
accepted  or  indorsed  without  value  received  by  the  acceptor 
or  indorser,  but  a  bill  accepted  or  indorsed  without  value 
by  the  acceptor  or  indorser,  to  accommodate  the  drawer,  or 
some  other  party  ;  «.«.,  that  the  party  accommodated  may 
raise  money  upon  it,  or  otherwise  make  use  of  it.  This 
distinction  is  of  importance  ;  for  a  party  accepting  a  bill 
merely  without  consideration  (as  if,  for  example,  he  does 
not  know  the  state  of  accounts  between  himself  and  the 
drawer),  and  afterwards  sued  on  that  bill,  cannot  charge  the 
drawer  with  the  costs  of  defending  the  action  (A) ;  whereas, 
the  acceptor  of  an  accommodation  bill,  properly  so  called, 
who  is  compelled  by  an  action  to  pay  it,  may  have  a  claim 
upon  the  drawer  for  all  the  expenses  of  the  action  {i). 

But  an  accommodation  acceptor  has  no  right  to  charge 
the  party  accommodated  with  the  costs  of  an  action,  to  which 
the  accommodation  acceptor  had  evidently  no  defence  (/«). 

COSTS.  If  the  case  is  tried  before  a  judge  without  a  jury  the 

Before  judge,    costs  are  in  the  discretion  of  the  judge  (/). 

With  jury.  But  if  the  action  is  tried  with  a  jury,  the  costs  wiU  follow 

the  event,  unless  the  judge  or  the  Court  for  good  cause 
otherwise  order  (m). 


536 ;  3  Smith,  554  ;  6  Esp.  40 ; 
Page  v.  W'iple,  3  East,  314; 
7  R.R.470  ;  Godard  ^ .  Benjamin, 
3  Camp.  33 ;  Holland  v.  Jourdbw, 
Holt's  N.  P.  C.  6  ;  Goodwin  v. 
Cremer,  18  Q.  B.  757. 

(/)  Dawson  v.  Morgan,  9  B.  &  C. 
618. 

(.9)  See  ante,  pp.  143,  155. 

(Jt)  Sag  nail  v.  Andrews,  7 
Bing.  217;  4  Moo.  &  P.  839. 
Compare  Tindal  v.  Sell,  11  M. 
&  W.  228  ;  Bonnelerg  v.  Falh- 
lond  Inlands  Company,  17  C.  B., 
N.  S.  1. 

(i)  Ex  parte  Marshall,  1  Atk. 
262  ;  Jones  v/  Sroohe,  4  Taunt. 
464 ;  Siratton  v.  Matthews,  18 
L.   J.,    Exch.   5  ;    3    Exch.    48 ; 


Garrard  v.  Cottrell,  10  Q.  B. 
679. 

(Ji)  Roaclb  V.  Tlwmpson,  M.  & 
M.  487  ;  Seeoh  v.  Jones,  5  C.  B. 
696. 

(0  Ord.  LXV.  r.  1  ;  Jud.  Act, 
1890,  s.  5.  But  this  discretion 
is  judicial.  Cooper  v.  Whitting- 
ham.,  15  Ch.  D.  501.  Though  for 
suflBcient  reason  the  party  who 
succeeds  may  be  ordered  to  pay 
the  costs  of  his  opponent.  Harris 
V.  Petherick,  48  L.  J.,  Q.  B.  521  ; 
4  Q.  B.  D.  611. 

(»0  Ord.  LXV.  r.  1.  The 
application  to  the  judge  who 
tries  the  action  to  "  otherwise 
order  "  need  no  longer  be  made 
"  at  the  trial." 
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But  the  Judicature  Acts(M)  expressly  preserved  the 
operation  of  sect.  5  of  the  County  Court  Act  of  1867  (o), 
which  makes  a  certificate  of  the  judge  necessary  to  entitle  a 
plaintiff  to  his  costs  "who  recovers"  (ji),  not  more  than  20Z. 
in  contract,  or  lOZ.  in  tort.  And  that  section  applied  where 
the  plaintiff's  whole  claim  was  within  the  County  Court 
jurisdiction,  and  the  amount  was  further  reduced  to  the  207. 
or  107.  limit  by  an  established  set-off,  but  not  if  the  claim 
was  so  reduced  by  a  counterclaim,  for  this  is  in  the  nature 
of  across  action,  whereas  set-off"  is  a  defence  (^). 

The  correspondinor  provisions  now  in  force'are  those  of 
the  County  Courts  Act,  1888,  51  &  52  Vict.  c.  43,  s.  116, 
which  is  expressly  limited  to  actions  which  could  have  been 
commenced  in  the  County  Court  (r). 

By  B,.  S.  C,  1883,  a  further  discouragement  to  proceeding 
in  the  superior  Court  is  provided  in  the  rule  that  in  actions 
on  contract  in  which  the  plaintiff  recovers  by  judgment 
or  otherwise,  a  sum,  exclusive  of  costs,  not  exceeding  507., 
he  shall  be  entitled  to  no  more  costs  than  he  would  have 
been  entitled  to  had  he  brought  his  action  in  the  County 
Court,  unless  the  Court  or  a  judge  otherwise  orders  (s). 
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Certificate  or 
order  for, 
when  neces- 
sary, to  entitle 
successful 
plaintiff  to 
costs. 


(«)  36  &  37  Vict.  0.  66, 
s.  r.T. 

00  30  &  31  Vict.  0.  142; 
rei)ealed  by  C.  C.  Act,  1888, 
s.  188. 

(/<)  An  amount  paid  into  Court 
anil  accepted  in  satisfaction  was 
recovered  within  this  section. 
JimUing  v.  Tyler,  3  B.  &  S.  472  ; 
JlinilU  V.  Linlott,  L.  K.,  8  C.  P. 
345'. 

(y)  Stoolee  V.  Taylor,  49  L.  J., 
Q.  li.  857  ;  5  Q.  B.  D.  569. 

(;•)  In  case  of  any  such  action 
being  brought  in  the  High  Court, 
then,  if  the  plaintiff  recovers  less 
than  201.  in  contract  or  lOZ.  in 
tort,  he  is  entitled  to  no  costs. 
And  if  he  recovers  20Z.  but  less 
tlian  50/.  in  contract,  or  Wl.  but 
less  than  20Z.  in  tort,  he  is  not 
to  have  any  more  costs  than  he 
would  have  been  entitled  to  in  the 
County  Court ;  unless  in  any  such 
action  whether  in  contract  or 
tort  a  judge  of  the  High  Court 
certifies  that  there  was  sufficient 
reason  for  suing  in  that  Court, 
or  unless  the  High  Court  or  a 
judge  thereof  at  Chambers  shall 
by  or^'er  allow  costs  (JBarlier  v. 


Hempstead,  23  Q.  B.  D.  8  ;  Bazett 
V.  Morgan,  24  Q.  B.  D.  48).  Pro- 
vided that  if  in  contract  the 
plaintiff  shall  within  21  days 
after  service  of  writ  or  such 
further  time  as  ordered  obtain  an 
order  for  judgment  under'  Ord. 
XIV.  of  R.  S.  C,  1883,  for  201.  or 
upwards,  he  shall  be  entitled  to 
costs  on  the  Supreme  Court  scale. 
By  s.  117  of  the  same  Act,  where 
any  such  action  is  broaght  in  any 
other  Court  than  the  High  Court, 
and  the  verdict  recovered  is  for 
less  than  \0l.,  the  plaintiff  shall 
not  recover  from  defendant  more 
costs  than  he  would  have  been 
allowed  in  a  County  Court,  and 
there  is  no  appeal  without  leave, 
Jud.  Act,  1873,  s.  49.  As  to  costs 
in  actions  brought  in  the  County 
Court,  see  C.  C.  Act,  1888,  ss.  113, 
118,  119;  C.  C.  Rules,  1889, 
Ord.  L.  (a),  and  scales  appended 
thereto. 

(«)  Ord.  LXV.  r.  12.  See  also 
Id.  r.  27(46);  J/illinf/ton  v.  Ilar- 
wood,  [1892]  2  Q.  B.'l66.  These 
rules  only  apply  where  the  action 
could  have  been  brought  in  a 
County  Court.   SaywoodY.  Cross, 
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CHAPTER 
XXVI. 

JUDGMENT. 
EXECUTION. 


Abuse  of  pro- 
cess will  be 
restrained. 


Judgment  shall  be  entered  by  order  of  the  judge  at  or 
after  the  trial  (f) ;  and  in  general  no  motion  is  now 
required  (m). 

The  subject  of  execution  is  now  provided  for  by  the  Eules 
of  1883  (s),  and  the  Sheriffs  Act,  1887. 

After  a  party  has  levied  the  amount  of  the  debt  upon 
ihe  goods  of  one  of  the  parties  liable  on  the  bill,  the 
Court  will  restrain  him  from  levying  it  over  again  on  the 
goods  of  another,  and  have  intimated  that  they  would 
punish  a  plaintifP  who  should  take  out  executiou  on  both 
judgments  {y). 

Abolition  of         A  defendant  cannot  now  be  arrested  in  England  in  an 
arrest  on  action  in  a  superior  Court,  unless  the  plaintiff  prove  by 

mesne  process  evidence  on  oath  to  the  satisfaction  of  a  judge,  that  he 
mentfor debt  ^^^  ^  gooA.  cause  of  action  to  the  amount  of  oQl.  (z)  or 
upwards,  and  that  tliere  is  probable  cause  for  believing 
that  the  defendant  is  about  to  quit  England,  and  that 
his  absence  will  materially  prejudice  the  plaintiff  in  the 
prosecution  of  his  action  (a),  and  all  imprisonment  for  non- 
payment of  money,  except  as  contempt  of  Court,  is  now 
abolished. 


14  Q.  B.  D.  53;  54  L.  J.,  Q.  B.  17. 
And  as  to  costs  in  actions  on 
Bill  of  Exchange  under  50/.,  see 
Central  OflSce  Practice  Rules, 
J 880-88  (1 8) ,  Fixed  Costs,  Table  F. 

(0  Ord.  XXXVI.  r.  39. 

(ii)  Id.  Bee  as  to  motion  for 
judgment,  Ord.  XL. 

(»■)  Ord.  XLII. ;  see  also  Bank- 
ruptcy Act,  1890,  ss.  II,  12. 

(t/)  Windham  v.  Withe/',  1  Stra. 


515  ;  £!x  parte  Wyldman,  2  Ves. 
Sen.  115. 

(z)  Formerly  201.  1  &  2  Vict. 
c.  110,  s.  3. 

(rt)  32  &  33  Vict.  c.  62,  s.  6  ; 
41  &  42  Vict.  c.  54,  s.  6,  does  not 
extend  beyond  final  judgment, 
Ifum^  T.  Di-uyff,  L.  E.,  8  Ex.  214. 
And  see  Bankruptcy  Acts,  1883, 
s.  25  ;  1890,  s.  7.  As  to  process, 
Ord.  LXIX. 
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CHAPTEXt 
XXVII. 


To  discuss  at  length  the  subject  of  bankruptcy  would  far 
exceed  our  limits.  It  is  proposed,  therefore,  to  give  an 
outline  of  the  law  so  far  as  it  relates  to  bills  of  exchange 
and  promissory  notes,  and  when  necessary  from  time  to 
time  to  refer  to  the  statute  law  as  it  existed  before  the 
present  Acts  (a). 


(a)  46  &  47  Vict.  c.  52  (1883)  ; 
amended  by  53  &  54  Vict.  i;.  71 
(1 890).  The  power  of  petitioning 
against  himself  given  by  the  Act 
of  1849,  s.  3,  and  the  Act  of  1861, 
s.  86,  but  not  renewed  under  the 
Act  of  1 869,  is  now  restored  by  the 
Act  of  1888.  See  ss.  4  (I),  5 
and  8.  The  ancient  distinction 
between  traders  and  non-traders, 
in  determining  what  constitutes 


an  act  of  banlcruptcy,  is  abolished' 
(sect.  4  (1),  and  is  now  only 
material  incidentally,  e.g.  as  to. 
what  is  required  of  a  trader  before 
obtaining  discharge  (sect.  28  (2)), 
and  as  to  certain  goods  in  tiie- 
order  and  disposition  of  the  debtor 
in  his  trade  or  business,  with 
consent  of  owner,  becoming  divi- 
sible among  creditors  (sect.  44 
(2),  iii). 
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The  acts  of  bankruptcy  upon  which  a  petition  may  now     CHAPTER 
be  founded  are  : — (h)  Assigument  by  tlie  debtor  of  his       XXVII. 


property  to  trustee  for  benefit  of  his  creditors  generally ;  acts  of 
(b)  fraudulent  conveyance  or  transfer  of  property  ;  (c)  con-  Bank- 
veyance  or  transfer  of  property  or  charge  thereon  which  KtiPTCY: 
would  be  void  as  a  fraudulent  preference  if  he  were  adjudged  g^'^erally. 
bankrupt ;  (d)  departing  or  remaining  out  of  England,  or 
departing  from  his  dwelling-house,  or  otherwise  absenting 
liiinselF,  or  beginning  to  keep  house  with  intent  to  defeat 
and  delay  his  creditors  ;  (e)  the  levy  of  execution  against 
him  by  seizure  and  sale  of  his  goods  ;  or,  after  1890,  holding 
of  them  by  sheriff  for  21  days  exclusive  of  interpleader  pro- 
ceedings ;  (f )  the  filing  by  him  of  a  declaration  of  inability 
to  pay  his  debts,  or  the  presenting  by  him  of  a  bankruptcy 
petition  against  himself  ;  (g)  failure  to  comply  with  the 
requirements  of  a  bankruptcy  notice  within  the  prescribed 
time,  or  to  satisfy  the  Court  that  he  has  a  set-off,  counter- 
claim or  cross-demand,  at  least  equal  to  the  debt,  and  which 
he  could  not  set  up  in  the  action  in  which  the  judgment 
was  obtained  ;  (h)  giving  notice  to  any  of  his  creditors  that 
he  has  suspended,  or  is  about  to  suspend,  payment  of  his 
debts  (S)  ;  to  which  must  be  added:  (i)  the  making  of  a 
receiving  order  against  him  in  lieu  of  committal  upon  a 
judgment  debtor's  summons,  by  consent  of  the  creditor  (f). 

A  bill  given  by  the  bankrupt  to  a  petitioning  creditor  in  respect  of 
after  bankruptcy  was  a  void  transaction  within  the  express  I'il'S' 
provisions  of  the  Act  of  1849,  and  might  be  an  additional 
act  of  bankruptcy  {d).     And  the  same  result  would  appear 
to  follow  from  the  provisions  of  the  Act  of  1883  («). 

(V)  Bankruptcy  Acts,  1883,  s.  4, 
1890,  s.  1. 

(e)  1883,  s.  103  (5).  Both  the 
judgment  summons  and  the 
debtor's  summons  procedures,  as 
established  in  1869,  have  under- 
gone considerable  modification. 
The  use  of  the  debtor's  summons 
as  a  "  screw  "  for  the  recovery  of 
debts,  strongly  condemned  in  Ex 
paHe  Sewell,  L.  R.,  13  Ch.  D.  266, 
is  now  at  an  end.  The  debt  must 
first  be  established  by  final  judg- 
ment. On  that  judgment  the 
creditor  may  conclude  that  the 
debtor  is  able,  but  unwilling  to 
pay,  or  he  may  believe  him  to  be 
insolvent.  In  the  former  case  he 
will  in  future  take  out  a  judgment 
debtor's  summons  (which  is  now 
bankruptcy  business),  and    the 


Court  may  either  commit,  or,  with 
the  consent  of  the  creditor,  make 
a  receiving  order,  in  like  manner 
as  upon  a  petition  founded  on 
failure  to  comply  with  a  bank- 
ruptcy notice.  In  the  latter  case 
the  creditor  (or  his  executor  or 
administrator  on  leave  obtained 
for  execution  under  Ord.  XLII. 
r.  23,  Mx  parte  M'oodall,  13 
Q.  B.  D.  479,  but  not  an  assignee 
of  the  judgment.  He  Keeling,  17 
Q.  B.  D.  303  ;  55  L.  J.  Q.  B.  327, 
but  see  now  Act  of  1890,  sect.  1), 
may  proceed  by  bankruptcy 
notice  and  petition  to  receiving 
order  in  the  first  instance. 

{d)  See  12  &  13  Vict.  c.  106, 
ss.  71  and  268  ;  Rose  v.  Main, 
1  Bing.  N.  0.  357 ;  1  Soott,  127. 

(e)  Sects.  4  (c),  48  and  49. 
29—2 
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XXVII. 


Petitioning 
Ceeditoe's 
Debt: 
When  a  bill 
may  be. 


Banlcrupky  of  Parties  to  a  Bill  or  Note. 

If  a  debtor,  with  the  requisite  Intent,  deny  himself  to 
the  holder  of  a  bill  on  the  morning  of  the  day  when  it  is 
payable,  though  he  pay  it  the  same  day,  that  is  an  act  of 
bankruptcy  (/). 

A  bill  of  exchange  is  a  chattel,  the  fraudulent  transfer  of 
which  was  an  act  of  bankruptcy  within  the  6  Geo.  4,  c.  16, 
s.  3  (ff),  and  within  the  12  &  13  Vict.  c.  106,  s.  67  ;  and  a 
fraudulent  transfer  of  a  bill'  of  exchange  is  also  clearly  an 
act  of  bankruptcy  within  the  Act  of  1883  (46  &  47  Vict, 
c.  52),  s.  4  (1)  (b). 

If  the  creditor  after  serving  a  bankruptcy  notice  on  the 
debtor  takes  from  him  a  bill  for  the  judgment  debt,  such 
bill  is  a  sufficient  compliance  with  the  notice  to  prevent  the 
creditor  from  founding  a  petition  on  the  notice  during  the 
currency  of  the  bill  (A). 

A  bill  of  exchange  of  501.  may  be  a  good  petitioning 
creditor's  debt,  though  it  be  not  due,  and  that  against  the 
drawer,  though,  after  the  bankruptcy,  it  be  duly  presented 
and  paid  by  the  acceptor  (i).  A  bill  taken  up  by  the  drawer, 
after  the  acceptor  lias  committed  an  act  of  bankruptcy, 
))nt  before  adjudication,  will  constitute  a  good  petitioning 
creditor's  debt  (A).  Interest  cannot  be  reckoned,  for  tliis 
purpose,  as  part  of  the  debt,  unless  made  payable  on  the 
face  of  the  bill  {I). 

Though  a  bill  be  for  the  exact  sum  of  501.,  and  not  due  at 
the  time  of  the  act  of  bankruptcy,  the  rebate  of  interest  will 
not  make  it  an  insufficient  petitioning  creditor's  debt  (w). 


(/)  Colkett  T.  Freeman,  2  T. 
K.  59 ;  1  E.  R.  421  ;  and  see 
Bleasby  t.  Crosdey,  2  C.  &  P.  213. 
(^)  Citmming  v.  £ailey,  6  Bing. 
363  ;  i  Moo.  &  P.  36  ;  31  B.  R.  438. 
(A)  In  re  JUathew,  12  Q.  B.  D. 
506  ;  1  MorreU,  47. 

(0  JSx  parte  Douthat,  4  B.  & 
Aid.  67  ;  Exparte  Baatz,  [1897] 
2  Q.  B.  80  ;  Act  of  1883,  sect.  6 
(1)  a.  But  a  bill  at  maturity 
must  be  presented,  and  due  notice 
given  to  the  drawer,  or  it  will  not 
constitute  a  good  petitioning 
creditor's  debt  against  him. 
Cooper  T.  M'aolim,  1  Bing.  426  ; 
8  Moo.  536 ;  Ex  parte  Wolfe, 
[1896]  1  Q.  R.  616,  where  there 
was  a  promise  to  renew. 

(It)  Ex  parte  Cyrus,  L.  R.,  5 
Ch.  App.  177.  The  release  of 
the  bankrupt  dates  from  the 
order  of  discharge,  and  not  from 


the  adjudication.    Joites  v.  Hill, 
L.  E.,  5  Q.  B.  30. 

(V)  Cameron  v.  Smith.  2  B.  & 
Aid.  305 ;  20  E.  E.  444  ;  In,  re 
Burgess,  8  Taunt.  660 ;  2  Moo. 
745  ;  Buck,  412.  And  though 
interest  is  made  recoverable  as 
liquidated  damages  by  Code, 
s.  57  (1)  (b),  yet  the  effect  of 
sub-sect.  (3)  may  be  to  make 
interest,  even  when  payable  on 
the  face  of  the  bill,  an  uncer- 
tain quantity  and  therefore  im- 
proper to  be  reckoned  in  the  debt. 
On  the  other  hand  the  effect  of 
the  section,  as  a  whole,  may  be  tr) 
make  interest  in  all  cases  proper 
to  be  included  as  a  liquidated 
demand.  See  Ex  parte  Furher,  li  > 
King,  17  Ch.  D.  191.  See  also 
post  as  to  proof  of  interest,  p.  465. 
(m)  Brett  v.  Levett,  13  East, 
213;  1  Eose,  112. 
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acceptances,  and  before  the  bills  are  at  maturity  one  of  the       XXVII. 
parties  commits  an  act  of  bankruptcy,  it  has  been  held  that   "     ' 
the  bankrupt's  acceptance  is  not  a  sufficient  debt  to  support 
a  commission,  until  the  petitioning  creditor  has  paid  his 
own  acceptance  (/()•     The  debt  must  have  existed  at  the 
date  of  tlie  act  of  l)ankruptcy.    Therefore,  where  an  acceptor, 
for  the  accommodation  vf  the  bankrupt  before  an  act  of 
bankruptcy,  paid  the  amount  after  an  act  of  bankruptcy,  it 
was  held,  that  this  payment,  being  after  an  act  of  bank- 
ruptcy, did  not  support  the  commission  (o).    A  bill  or  note 
which   conld  not  be  sued  on  at  law()o),  or  against  law 
proceedings  on  which  equity  would  enjoin,  is  not  a  good 
petitioning  creditor's  debt  (g). 

It  was  at  one  time  doubtful  whether,  if  a  bill  existing 
before  the  act  of  bankruptcy  were  indorsed  to  the  petitioning 
creditor  after  the  act  of  bankruptcy,  the  indorsee  would  be 
entitled  to  a  bankruptcy  commission  (r).  But  it  is  now 
clear,  that  though  the  debt  on  which  the  petition  is  founded 
must  have  existed  before  the  act  of  bankruptcy,  it  need  not 
have  so  existed  in  the  petitioning  creditor  ;  the  indorsee 
re].resentshis  indorser  (s).  But  it  must  appear  that  there  was 
a  good  petitioning  creditor's  debt  in  the  petit ionei-  at  the  time 
of  the  petition,  and  therefore  it  must  be  shown  that  the  bill 
or  note  was  indorsed  to  the  petitioner  before  he  petitioned  (f). 
If,  at  the  time  of  the  act  of  bankruptcy  and  at  the  time  of 
the  petition,  a  bill  given  to  a  creditor  were  outstanding  in 
the  hands  of  an  indoi-see,  neither  the  original  debt  due  to 
the  creditor,  nor  the  bill,  will  enable  the  original  creditor  to 
support  a  petition  {u).     Prior  to   the   Married  Women's 

(n)  Sa7i'att  v.  Austin,  i  Taunt.  man  who  has  committed  an  act  of 

200  ;  2  Bose,  112.  bankruptcy  has  no  power  to  con- 

(o)  Me  paHe  Holding,!  G.  &  tract  so  as  to  bind  his  estate.   But 

J.  a7  ;  seeaJso  Ex  parte  Hay  wavd,  it  was  provided  by  the  46  Geo.  3, 

L.  R.,  6  Ch.  Ap.  546.  c.  13.5,  s.  5,  that  the  commission 

(j()  Richmond    v.    Heapy,    1  should  not  be  defeated  by  an  act 

Sta,T^.2H2;BiicMaiidY.yewsame,  of  banljruptcy  prior  to  the  peti- 

1  Taunt.  477  ;  1  Camp.  474.    But  tiouing  creditor's  debt,  of  which 

see  now  Act  of  1883,  s.  37.  act  of  bankruptcy  the  petitioning 

(j)  £x  parte  Page,  1  G.  &  J.  creditor  had  no  notice.    And  now 

100.  no  bankruptcy  petition  is  invalid 

(r) Ej;parteLee,\V.Vfm%.l%2.  by  reason  of  any  act  of  bank- 

(«)  Ex  paHe  Timmag,   1   Atk.  ruptcy  anterior  to  the  debt  of  the 

73  ;  ^/J<«^.,  2Wils.  135  ;  .Bi/i^Zey  petitioning    creditor.      46   &  47 

V.   MaddUon,   1    Co.   B.    L.  32  ;  Vict.  c.  52,  s.  43. 
Glaister  v.  Heu-cr,  7  T.  K.  498.  (0  Rose  v.  Rowcruft,  4  Camp. 

Before  the  year  1 806,  the  petition-  245. 

ing  creditor's   debt   must    have  (w)  Ex  parte  Rotten,  1  Mont. 

existed  before  any  act  of  bank-  &  Bl.  412  :  Ex  jiaHe  Magnus,  11 

ruptcy,  on  the  principle  that  a  L.  J.,  Ba..k.  :-)2. 
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Property  Acts,  it  was  held  that  when  a  bill  or  note  was 
given  to  the  wife  dum  sola,  the  husband  alone  might 
petition  {x). 

The  date  appearing  on  the  bill  has  been  held  prima  facie 
evidence  that  it  existed  before  the  act  of  bankruptcy  (.y). 
Assignees  producing  a  bill  or  note  or  other  written 
acknowledgment  of  the  bankrupt  as  evidence  of  a  petitioning 
creditor's  debtmust  show  by  extrinsicevidence  that  the  instru- 
ment existed  before  the  act  of  bankruptcy  (2).  From  the 
date  of  the  drawing  or  making  the  date  of  an  indorsement 
cannot  be  inferred  (a). 

Immediately  on  adjudication  (b)  all  the  bankrupt's  pro- 
perty (c),  including  bills  and  notes,  but  exclusive  of  trust 


{x)  Mi'  paHe  Bavher,  1  G.  &  J. 
1 ;  M'KeiUige  v.  HiMoway,  1  B. 
&  AM.  218. 

(?y)  GoodtUU  V.  3Iilburn,  2  M. 
&  W.  853  ;  Sinclair  T.  liaggaley, 
4  M.  &  W.  312  ;  Smith  v.  Battens, 
1  Mood.  &  E.  341  ;  Taylor  v. 
Kinloch,  1  Stark.  17.5  :  Obhardw. 
Bcthan/,,  M.  &  M.  483  ;  Potez  v. 
Glussop,  2  Exch.  19.5  ;  J)avi»  v. 
Lowndes,  7  Scott,  N.  B.  195  ; 
JIalpas  V.  Clementx,  19  L.  J., 
Q.  B.  435  ;  but  further  evidence 
may  be  required,  Andersoyi  v. 
Weston,  intra. 

(j)  Wright  v.  Laingon,  2  M.  & 
W.  739  ;  6  Dowl.  146  ;  and  see 
Anderson  v.  Weston,  6  Bing.  N.  C. 
at  p.  301  ;  8  Scott,  583  ;  Metoher 
V.  Manning,  12  M.  &  W.  571. 

(a)  Bsse  v.  Rowcroft,  4  Camp. 
245  ;  Cowie  v.  Harris,  M.  &  M. 
141. 

(V)  On  petition  the  Court  may 
immediately  stay  all  legal  pro- 
ceedings (Act  1883,  ss.  10  (2), 
11),  and  appoint  the  official 
receiver  an  interim  receiver,  and 
direct  him  to  take  ■  immediate 
possession  of  the  debtor's  property. 
The  next  step  is  the  making  of 
the  receiving  order,  under  sect.  5, 
upon  the  making  of  which  no 
creditor  can  sue  or  have  any 
remedy  for  any  debt  provable 
(sect.  37)  in  bankruptcy  without 
liie  sanction  of  the  Court  (sect.  9 
(1)),  though  secured  creditors 
may  realize  or  deal  with  their 


securities:  (sect.  9  (2)).  The 
receiving  order  is  gazetted  and 
advertised  (sect.  13),  and  the 
creditors  meet  to  consider  whether 
composition  or  arrangement  shall 
be  entertained,  or  whether  the 
debtor  should  be  adjudged  bank- 
rupt (sect.  15).  The  debtor 
makes  his  statement  of  affaiis 
(sect.  16)  under  pain  of  being 
adjudged  bankrupt  (sect.  16  (3)  ), 
and  has  then  four  days  within 
which  to  propound  a  scheme  for 
composition  ;  he  is  then  publicly 
examined  as  to  his  conduct,  deal- 
ings, and  property,  and  if  no 
scheme  be  approved  under  sect.  3 
of  Act  of  1890,  he  may,  under 
sect.  20,  be  adjudged  a  bankrupt, 
with  the  consequences  mentioned 
in  the  text. 

(<j)  "Property"  is  used  in  its 
most  extensive  sense  in  the  inter- 
pretation clause  :  sect.  168  (which 
follows  the  language  of  sect.  4  of 
the  Act  of  1869).  And  sect.  168 
must  be  read  with  sect.  44,  which 
specifies  certain  classes  of  pro- 
perty, and  contains  (clause  iii.) 
the  important  provisions  which 
render  goods  in  the  possession, 
order  or  disposition  of  the  bank- 
rupt at  the  commencement  of  the 
bankruptcy  in  his  trade  or  busi- 
ness, by  the  consent  or  permission 
of  the  true  owner,  under  certain 
circumstances,  divisible  as  pro- 
perty of  the  bankrupt  among  his 
creditors.  See  post,  p.  476,  note  (<). 
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property  {d),  and  of  tools  of  trade,  apparel  and  bedding,  to     CHAPTER 
the  value  together  of  207.  (e),  becomes  divisible  among  his   _  ^^^V"- 
creditors,  and  vests  in  a  trustee  (/) ;   and  the  property 
vests  in  and  passes  from  trustee  to  trustee  in  the  pro- 
ceedings without  any  conveyance,  assignment  or  transfer 
whatever  {g). 

The  commencement  of  the  trustee's  title  depends  upon  Doctrine  of 
the  doctrine  of  relation,  which  has  undergone  important  relation. 
changes  under  the  successive  Bankruptcy  Acts. 

Under  the  Act  of  1861)  (32  &  33  Vict.  c.  71),  s.  11,  the 
title  of  the  trustee  was  made  to  relate  back  to  the  act  of 
bankruptcy  on  which  the  adjudication  was  founded.  And 
if  there  were  several  acts  of  bankruptcy,  then  to  the  earliest 
within  twelve  months  before  the  adjudication  ;  but  not  to 
any  prior  act  of  bankruptcy,  unless  the  bankrupt  were  then 
indebted  to  a  creditor  or  creditors  in  a  sura  sufficient  to 
support  a  petition  for  adjudication,  and  that  debt  or  those 
debts  were  still  due. 

And  now  by  the  Act  of  1883  (46  &  47  Vict.  c.  52),  s.  43, 
the  title  of  the  trustee  has  relation  back  to  the  committing 
of  the  act  of  bankruptcy  on  which  a  receiving  order  is 
made  ;  or,  if  more  acts  than  one  have  been  proved,  then  to 
the  first  of  such  acts  committed  within  three  months  next 
before  the  presentation  of  the  petition ;  or,  if  a  receiving 
order  have  been  made  under  s.  103,  next  before  the  date  of 
that  order  (Act  of  1890,  s.  20). 

Xext,  as  to  protected  and  void  transactions.      Convey-   Protected 
ances,  contracts  and  other  transactions  by  the  bankrupt.   Dealings  : 
and  executions  against  him,  though  after  an  act  of  bank-  ^"^^ 
loiptcy,  if  without  notice  of  it,  and  more  than  two  months 
before  the  issuing  of  the  fiat,  were  valid  even  before  the 
general  Bankrupt  Act  of  1849  (A). 

Thus,  where  a  bill  of  exchange  was  delivered  by  a  bank- 
rupt, with-  intent  to  transfer  the  property,  more  than  two 
months  before  the  commission  issued,'  though  not  actually 

(jT)  Sect.  4-t  (1);  Where  cheques  dividend.     In  re  Brown,  Ej; parte 

have  been  paid  in  to  a  banker  Plitt,  6  Monell  81  ;  60  L.  T.  N.  8. 

who  becomes  bankrupt,  the  test  397. 

is  whether  (a)  they  were  paid  in  (e)  Id.  (2). 

to  collect  and  remit,  or  (b)  to  use  (/  )  That  is,  theofficial  receiver, 

and  repay  the  amount  on  demand.  by    sect.    54,    till    a,    trustee  is 

If  (a),  then  there  is  a  trust  and  appointed  by  the  creditors  or  by 

confidence,  and  the  money  can  be  the  Board  of  Trade,  under  sect.  21. 

recovered  in  full ;  if  (b),  it  is  a  (y)  Sect.  54  (3). 

mere  case  of  banker  and  customer,  (/i)  See  6  Geo.  4,  c.  16,  s.  81. 
and  the  latter  can  only  prove  for 
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indorsed  till  within  the  two  months,  it  was  holden  to  vest 
in  the  indorsee,  and  not  in  the  assignees  («'), 

And  all  lona  fide  payments  by  or  to  any  bankrupt,  and 
all  contracts,  dealings  and  transactions  with  the  bankrupt 
before  the  filing  of  a  petition  for  adjudication,  without 
notice  of  an  act  of  bankruptcy,  were  protected  {k). 

Purchasers  of  any  property  from  the  bankrupt  bona  fide 
and  for  valuable  consideration  after  an  act  of  bankruptcy 
and  with  notice  thereof,  were  protected,  unless  a  petition  for 
adjudication  of  bankruptcy  should  have  been  filed  within 
twelve  months  after  such  act  of  bankruptcy  {I). 

The  title  to  property  sold  under  an  adjudication  of 
bankruptcy  could  not  be  impeached  by  the  bankrupt,  or 
any  person  claiming  under  him,  unless  the  bankrupt  had 
commenced  proceedings  to  annul  the  adjudication  witliin 
twenty-one  days  from  its  advertisement  in  the  "  Gazette  "{m). 

By  the  Act  of  1869  (32  &  33  Vict.  c.  71),  s.  92,  all  honest 
payments  to  a  bankrupt  for  value  received,  all  contracts  or 
dealings  with  the  bankrupt  made  in  good  faith  and  for 
valuable  consideration,  before  adjudication  and  without 
notice  of  an  act  of  bankruptcy  available  for  adjudication, 
were  protected. 

On  the  other  hand,  if,  on  behalf  of  the  general  creditors, 
it  could  be  shown  that  a  transaction  was  fraudulent  or  con- 
trary to  the  express  provision  or  policy  of  the  bankruptcy 
law,  it  might  be  set  aside  either  by  the  common  law  or  by 
virtue  of  the  specific  provisions  contravened. 

By  sect.  47  of  the  Act  of  1883,  which  reproduces,  with 
some  variations,  sect.  91  of  the  Act  of  1869,  any  settle- 


(i)  Anon.,  1  Camp.  492,  n. 

Ik)  12  &  liJ  Vict.  c.  106,  s.  133, 
repealing  and  re-enacting  2  Vict. 
o.  11,  and  2  &  8  Vict.  c.  29. 

(0  12  &  13  Vict.  c.  106,  s.  134  ; 
see  sect.  86  of  6  Geo.  4,  c.  16. 

(m)  12  &  13  Vict.  c.  106,  ss.  131 
and  233.  Further  periods  were 
given  to  him  if  he  were  out  of 
the  United  Kingdom.     Sect.  233. 

Under  the  Act  of  1883,  s.  35, 
and  Gen.  Rules  of  1886  and  1890, 
r.  130,  the  time  for  appealing 
from  an  order  of  adjudication  is 
twenty-one  days  from  the  date 
of  the  order  (subject  to  enlarge- 
ment by  the    Court),  and    the 


effect  of  annulment  of  the 
adjudication  under  that  section 
is  that  all  dispositions  of  property 
and  payments  made  or  acts  done 
by  the  official  receiver  or  trustee 
are  valid ;  but  the  property  of 
the  debtor  vests  in  such  person 
as  the  Court  appoints,  or,  in 
default  of  appointment,  reverts 
to  the  debtor,  on  such  terms  and 
conditions,  if  any,  as  the  Court 
may  declare  by  order.  See  Bailey 
V.  Johnson,  L.  R.,  7  Ex.  at  p.  265  ; 
per  Cockburn,  C.  J.,  as  to  effect 
of  similar  provisions  in  the  Act 
of  1869. 
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ment  (w)  of  propertj',  with  certain  exceptions  (including  a     CHAPTEH 

pre-nuptial  settlement  in  consideration  of  marriaf^e,  and  a       y^'S.wi. 

sale  or  incumbrance  in  good  faith  and  for  valuable  considera- 

tion),  is,  if  the  settlor  becomes  bankrupt  within  two  years, 

void  as  against  the  trustee  in  bankruptcy,  and  even  within 

ten  years,  unless  the  parties  claiming  under  the  settlement 

can  prove  that  at  the  date  of  the  settlement  the  settlor  was 

able  to  pay  all  his  debts  without  the  aid  of  the  property 

settled. 

Prior  to  the  Act  of  1869,  if  a  debtor,  in  contemplation  of  Fraudulent 
bankruptcy,  voluntarily,  i.e.,  without  pressure,  delivered  or  preference 
paid  goods  or  money  to  a  creditor  intending  to  give  him  a  P""'^  *°  ^^^^• 
preference  oyer  the  others  and  leave  them  "  the  mere  husk," 
the  transaction  was  voidable  as  against  the  assignee  in. 
bankruptcy  (o). 

That  Act,  which  placed  the  administration  of  the  affairs  Under  Act  of 
of  the  bankrupt  chiefly  in  the  hands  of  the  creditors,  and  i^''**- 
not  as  formerly — and  again  now— in  those  of  a  judicial 
tribunal,  introduced  a  definite  test  {p)  as  to  what  prefer- 
ence should  be  deemed  to  be  in  contemplation  of  bank- 
ruptcy ;  and,  accordingly,  by  sect.  92  it  was  provided  that 
if  made  wiihin  three  months  prior  to  the  bankruptcy  by 
a  person  unable  to  pay  his  debts,  such  preference  should 
be  deemed  fraudulent  and  void  as  against  the  trustee,  but 
not  so  as  to  affect  the  rights  of  a  purchaser,  payee  or 
incumbiancer  in  good  faith  and  for  valuable  consideration. 

And  this  provision  is  reproduced  in  the  Act  of  1883,   Protected 
s.  48  (1),  with  this  difference,  that  whereas  under  the  pro-  ^nd  Void 
viso  to  sect.  92  of  the  Act  of  186,9,  a  creditor  fraudulently  ,°^fe^'f^t®£,f 
preferred,  but  without  notice  that  he  was  being  fraudulently  jgg^ 
preferred,  was  held  {q)  to  be  protected  ;  the  protection  under 
sect.  48  (2)  of  the  Act  of  1883  is  extended  only  to  those 
who  make  title  in  good  faith  and  for  valuable  consideration 
through  or  under  a  creditor  of  the  bankrupt. 

And  now  the  law,  as  to  the  effect  of  bankruptcy  on  ante- 
cedent transactions,  is  thus  summed  up  in  sect.  49  of  the 
Act  of  1883. 

"  Subject  to  "  the  provisions  of  the  Act  with  respect  to 

(«)  Including  any  conveyance  H.  L.  839  ;  Ea; parte  Gri/fith,  Re 

or  transfer.     Id.  (3).  Wilcoxun,  L.  K.,  23  Ch.  D.  69  ; 

(o)  De   Tantet    v.    Carroll,   1  K-v  parte  Hill,  Re  Bird,  Id.  693. 

Stark.  89  ;  18  K.  K.4:78.  ((?)  Butcher  v.  Stead,  L.  K.,  7 

(^)  Butcher  v.  Stead,  L.  R.,  7  H.  L.  839. 
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execution  or  attachment  (r),  and  with  respect  to  the  avoid- 
ance of  certain  settlements  (s)  and  preferences  (t),  "  nothing 
in  this  Act  shall  invalidate  in  the  case  of  a  bankruptcy  any 
payment  by  the  bankrupt  to  any  of  his  creditors,  any  pay- 
ment or  delivery  to  the  bankrupt,  any  conveyance  or 
assignment  by  the  bankrupt  for  valuable  consideration,  any 
contract,  dealing,  or  transaction  by  or  with  the  bankrupt 
for  valuable  consideration  "  :  Provided  that,  (1)  the  trans- 
action in  question  is  before  the  date  of  the  receiving  order ; 
(2)  the  person  so  dealing  with  the  debtor  has  not  at  the 
time  of  the  transaction  notice  of  any  prior  available  act 
of  bankruptcy  (?<). 

An  available  act  of  bankruptcy  means  any  act  of  bank- 
ruptcy available  for  a  bankruptcy  petition  at  the  date  of  the 
presentation  of  the  petition  on  which  the  receiving  order  is 
made. 


What 

amounts  to 
notice  of  an 
act  of  banli- 
ruptcy. 


It  seems  that  the  expression,  "notice  of  an  act  of 
bankruptcy,"  is  satisfied  by  a  general  notice  that  the  party 
has  committed  an  act  of  bankruptcy.  And  that  notice  of 
the  specific  act  is  not  necessary  {x).  It  may  be  given  to 
the  party's  attorney  («/)  ;  but  not  to  a  mere  clerk  in  the 
attorney's  office  not  having  the  management  of  the 
aifair  (2).    It  may  be  given  to  the  accredited  agent  of  a 


(»•)  See  sect.  4.5  (1),  which 
requires  that  in  order  that  the 
executioii  or  attachment  should 
hold  good  against  the  trustee  in 
bankruptcy,  it  must  have  been 
completed  (in  the  manner  de- 
scribed in  sub-sect.  (2)  )  before  the 
date  of  the  receiving  order  and 
before  notice  of  the  petition  or 
any  available  act  of  banltruptcy. 
Sect.  11  of  the  Act  of  1890  regu- 
lates the  duties  of  a  sheriff,  and 
provides  (inter  alia)  that  in  exe- 
cutions for  debt  above  20Z.,  he  is 
to  hold  the  proceeds  for  fourteen 
days,  to  give  time  for  notice  of 
-any  bankruptcy  petition  to  be 
served  upon  him.    Sub-sect.  (2). 

(«)  Act  of  1883,  sect.  47. 

(0  Sect.  48. 

(u)  Payment  in  due  course  of 
a  trade  bill  accepted  while  the 
debtor  vpas  still  solvent  is  not  a 
fraudulent  preference,  I)i  re  Clay, 
8  Mans.  31  ;    but  in   Eje  parte 


Vitiey,  [1897]  2  Q.  B.  16,  it  was 
held  that  subsequent  payment  of 
a  bill  held  over  at  request  might 
be  ;  and  so,  too,  payment  to  a 
surety  who  had  not  paid,  E.c 
parte  Read,  [1897]  1  Q.  B.  122. 

(x)  Udal  V.  Walton,  14  M.  & 
W.  254  ;  and  see  Conway  v.  Nail, 
1  C.  B.  643  ;  Follett  v.  Hoppe, 
17  L.  J.,  C.  P.  76.  But  the  notice 
must  not  be  equivocal.  Evans  v. 
Hallam,  L.  R.,  6  0.  B.  713. 

(y)  Bothwell  v.  Tlmbrell,  1 
Dowl.,  N.  S.  779. 

(s)  Pilte  V.  Stevem,  12.Q.  B. 
465  ;  see  Pennell  v.  Stephens,  18 
L.  J.,  C.  P.  291  ;  Faweett  v. 
Feariie,  6  Q.  B.  20 ;  Green  v. 
Steer,  1  Q.  B.  710.  Notice  to  the 
sherifE  is  not  sufficient  to  defeat 
an  execution.  Ramsay  v.  Eaton, 
10  M.  &  W.  22  ;  Ee parte  SchuUe, 
L.  R.,  9  Ch.  409.  As  to  notice  of 
a  receiving  order,  see  Act  1890, 
sect.  11. 
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body  corporate  or  public  company  {a).  It  may  be  by 
post  {I)  or  telegram  (c),  or  ai-ise  out  of  tbe  creditor's  own 
transactions  (rf). 

It  is  therefore  a  sufficient  reason  for  a  banker  to  decline 
to  honour  his  customer's  cheque,  that  he  has  notice  of  an 
available  act  of  bankruptcy  committed  by  the  customer  ; 
and  if  the  banker  pay  the  cheque  under  such  circum- 
stances, he  may  be  compelled  to  pay  over  again  to  the 
trustee  (e). 

And  although  in  sect.  49  of  the  Act  of  1883,  neither  the 
term  "  lona  fide  "  (as  in  sect.  133  of  the  Act  of  1849)  nor 
"  in  good  faith  "  (as  in  sect.  94  of  that  of  1809)  is  to  be 
found  ;  yet  the  proteciion  afforded  is  expressly  subject  to 
the  important  sections  which  we  have  noticed  as  to  voluntary 
settlements  and  fraudulent  preferences.  And  the  use  in  sect. 
49  of  the  words,  "nothing  in  this  Act  shall  invalidate,"  &c., 
would  seem  to  leave  the  transactions  in  question  still  open 
to  any  objections  arising  outside  the  Act,  e.f/.,  as  to  being 
contrary  to  the  Statute  of  Elizabeth,  or  void  at  common 
law,  as  an  evasion  of  the  bankruptcy  laws. 
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XXVJI. 


We  have  now  glanced  at  some  of  the  general  features  of  Division  of 
the  bankruptcy  law — the  acts  of  bankruptcy,  the  nature  of  subject. 
the  petitioning  creditor's  debt,  the  principles  which  regulate 
the  vesting  of  the  debtor's  property  in  the  trustee,  the 
relation  back  of  his  title  to  the  act  of  bankruptcy,  the  con- 
siderations upon  which  .'ome  transactions  with  the  bankrupt 
are  upheld  in  favour  of  innocent  parties,  and  others  are  set 
aside  as  against  parties  not  having  the  same  claim  to  pro- 
tection. Let  us  next  pass  to  the  proof  of  debts,  and  hereunder 
to  a  brief  review  of  the  subject  of  set-off'  and  mutual  credit 
in  bankruptcy  (/).  We  can  then  turn  to  the  application  of 
the  bankrupt's  estate  to  meeting  the  liabilities  so  established. 


(a)  Though  the  express  enact- 
ment to  this  effect  in  sect.  87  of 
the  Act  of  1849  is  no  longer  in 
force,  such  notice  would  seem' 
sufficient  on  principle  :  Brewin  v. 
Brineve,  2  Ell.  &  B.  116  ;  28 
L.  J.,  Q.  B.  329  ;  due  regard 
being  had  to  the  scope  of  his 
authority  and  employment.  Act 
1883,  sect.  148. 

(h)  Loader  v.  Hiscoch,  1 F.  &  F. 
132. 

(c)  Ex  parte  Langley,!^  Ch.  D. 
110. 

(S)  Ex  paiie  Dawes,  L.  E.  19 


Eq.l38. 

(e)  Venian  v.  Hanltey,  2  T.  E. 
119;  1  E.  R.  444;  Rogers  v. 
Whiteley,  [1892]  Ap.  Ca.  118. 
In  E.r  parte  Ward,  76  L.  T., 
N.  S.  203,  until  a  declaration 
had  been  obtained  declaring  the 
balance  standing  in  the  wife's 
name  to  be  the  husband's,  the 
banker  was  justified  in  cashing 
her  cheques,  though  a  receiving 
order  had  been  made  against  the 
husband. 

(/)  As  to  set-off  in  an  action, 
see  Chapter  on  Remedies,  p.  426. 
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CHAPTER 
XXVII. 


I'KOOB'  OF 

Debts. 

In  what  cases 
the  holder 
may  prove. 


Production  of 
bill  to  trustee. 


and  thence  to  the  position  of  the  bankrupt  duriapf  the 
bankruptcy,  and  after  obtaining  his  order  of  dischirge. 

The  Code  expressly  preserves  the  rules  of  bankraptcy 
in  relation  to  bills  of  exchange,  promissory  notes,  and 
cheques  (^). 

And  first,  as  to  proof  of  debts. 

In  almost  all  cases  where  a  bankrupt  would  be  liable  to 
an  action  at  law  or  suit  in  equity  by  the  holder  of  a  bill  or 
note,  the  holder  may  prove  on  the  bankrupt's  estite  for  the 
amount.  And  whatever  would  be  a  defence  to  a  suit  in  law 
or  equity,  will  be  an  answer  to  such  proof  (A).  All  debts 
and  liabilities,  present  or  future,  certain  or  contingeat,  to 
Avhich  the  debtor  is  subject  at  date  of  the  receiving  order, 
or  before  discharge  if  incurred  before  receiving  order, 
including  even  unliquidated  damages  arising  from  a  breach 
of  contract,  promise,  or  trust,  are  now  provable  (i). 

Subject  to  section  70  of  the  Code  (as  to  lost  instruments) 
and  to  the  general  dispensing  power  of  the  Court,  every 
bill  or  note  on  which  proof  has  been  made  must  be  produced 
to  the  trustee  before  payment  of  any  dividend  thereon,  and 
the  amount  of  the  dividend  is  to  be  indorsed  on  the 
instrument  Qc). 

The  good  part  of  a  bill  may  in  some  cases  in  the  event  of 
bankruptcy  be  separated  from  the  bad.  Where  a  stock- 
jobber having  a  large  sum  of  money  in  his  hands  to  be 
employed  in  stock-jobbing  transactions,  contrary  to  the 
7  Geo.  2,  c.  8,  diverted  part  to  his  own  use,  and  gave 
promissory  notes  to  his  employer,  they  were  allowed  to  be 
proved  only  to  the  extent  of  the  money  diverted  from  the 
illegal  purpose  to  the  stock-jobber's  own  use(Z)^:  "The 
equity  is,"  said  the  Lord  Chancellor,  "  that  where  the  con- 
sideration consists  of  two  parts,  one  bad,  the  other  good,  the 
bill  shall  stand  as  to  what  is  good"(»n).    Where  a  bill  of 


O)  Sect.  97. 

(/i)  See  Kr  parte  Deiodney,  1 5 
Ves.  495  ;  Jblx  parte  Smith,  3  Bro. 
C.  C.  1  ;  Hx  paHe.  Wilson,  \\ 
Ves.  410  ;  8  R.  R.  194 ;  Ex  paHe 
Giffurd,  6  Ves.  807  ;  6  R.  R.  53 ; 
Hx  parte  Heath,  2  V.  &  B.  240  ; 
Ex  parte  Barclay,  7  Ves.  596  ; 
Ex  parte  Rofey,  19  Ves.  488  ;  2 
Rose,  245. 

(?)  Bankruptcy  Act,  1883,  s.  37. 
See  also  Wood  v.  Demattos,  L.  R., 


1  Ex.  100,  and  Hoggarth  v.  Tay- 
lor, L.  B.,  2  Ex.  105  ;  Bohertsmi 
V.  Goss,  L.  B.,  2  Ex.  396. 

(*)  Bankruptcy  Rules,  1886 
and  1890,  rr.  221  and  233  ; 
Ex  pa/rte  Greenway,  6  Ves.  812  ; 
Ex  parte  Webster,  De  G.  414. 

(f)  Ex  parte  Bulmer,  13  Vfe. 
313. 

(m)  Ex  parte  Matlier,  3  Ves. 
373. 
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exchange  was  transferred  much  under  its  real  value,  proof    chapter 
was  allowed  only  of  the  sum  actually  paid  (re).  :k.xnu. 


Bills,  notes  and  other  securities,  not  due  at  the  time  of  Bills  not  due. 
the  act  of  bankraptcy,  may  be  proved,  deducting  a  rebate 
of  interest  at  five  per  cent.,  to  be  computed  from  the 
declaration  of  a  dividend  to  the  time  for  payment  according 
to  contract  (o). 

The   holder  of  a   note  payable  on  demand   may  prove.   Proof  o£  bill 
IhougJi  no    demand  has   been   made    before  the   act  of  o"^  ^°'f 
l>-kruptcy(^).  Snr 

A  note  payable  at  twelve  months'  notice,  with  interest,  is  Bill  payable 
provable  against  the  estate  of  the  raakei',  though  he  become  atter  notice. 
bankrupt  before  any  notice  is  given  {q). 

A  bill  or  note  defective  in  its  necessary  form,  or  void  for  irregular  bill 
want  of  a  stamp  (r),  or  payable  on  a  contingency  (s),  or  or' note. 
payable  in  notes  (t),  is  not,  as  a  hill  or  note,  provable. 

A  bill,  as  such,  cannot  be  proved  against  a  man  who  is  Bill  cannot 
not  a  party  to  the  instrument  (m),  though  he  give  a  written  be  proved 
engagement,  not  on  the  bill,  to  guarantee  the  payment  of  ^^^"^^^^7 
it  {x).    But  the  holder  may  prove  on  such  an  engagement  ^^  j^' 
made  before  the  bankruptcy  (y).     And  in  other  cases  the 
estate  may  be  liable  to  proof  for  the  consideration,  though 
not  for  the  bill  itself  (2). 

And  it  has  been  held,  that  a  person  Avho  passes  a  bill 
witliout  indorsement,  and  takes  it  up  aftsr  the  acceptor  has 
become  bankrupt,  will  not  be  allowed  to  prove  it  against 
the  acceptor's  estate  {a). 


00  Junen  V.  Gordon,  2  Ap.  Ca. 
t;l6;  In  re  Oomersall,  1  Ch.  D. 
137. 

(o)  46  &  47  Vict.  c.  52,  Sched. 
11.,  r.  21. 

(  «)  lUx  paHe  Beavfoy,  Cooke, 
likcy.  Law,  180  ;  Act  1883,  s.  37. 

(j)  Clayton  y.  Gosling,  5  B.  & 
C.  360  ;  8  D.  &  B.  110  ;  Ex  parte 
Elgar,  2  Gc.  k  3.  \  ;  Ex  parte 
Downman,  2  G.  &  J.  85,  and  2  G. 
&  J.  241  ;  Act  1883,  sect.  37. 

(r)  Ex  parte  Manners,  1  Rose, 

(«)  Ex  parte  Tootel,  4  Ves.  372. 

(f)  Ex  parte  Immeson,  2  Kose, 

225  ;  Ex  parte  Datison,  Buck,  31. 


(«.)  E-i-  parte  Roherts,  2  Cox, 
Eq.  171  ;  Ex  parte  Bird,  4  De 
Gex  &  S.  273. 

(x)  Ex  parte  Harrison,  2  Cox, 
172  ;  2  Bro.  C.  C.  614  ;  In  re 
Harrington,  2  Scho.  &  Lef.  112  ; 

9  R.  R.  61  ;  Ex  parte  Hustler, 
1  G.  &  J.  9. 

(2/)  Ex  parte  Bell,  1  Mont.  B.  L.  « 
194  ;  and  see  Ex  parte  Blackburn, 

10  Ves.  206 ;  7  R.  B.  389  ;  Ex 
parte  Bathbone,  Buck,  215  ;  Act 
1883,  sect.  37  (8). 

(2)  Ibid.,  and  Ex  parte  Robin- 
son, Buck,  113. 

(«)  Ex  parte  Isbester,  1  Rose, 
20. 
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CHAPTER 
XXVll. 

Drawer  and 
drawee  the 
same. 

Proof  by  a 
surety  or 
party  liable 
for  the  debt  of 
the  bankrupt. 


Where  drawer  and  drawee  are  the  same  person  only  one 
proof  is  allowed  (&). 

The  former  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  52,  and  the 
corresponding  proyision  in  12  &  13  Vict.  c.  106,  s.  173, 
enacted,  that  any  person  who,  at  the  issuing  of  the  commis- 
sion, may  have  become,  without  notice  of  an  act  of  bank- 
ruptcy, surety,  or  liable  for  the  debt  of  the  bankrupt,  and 
shall  have  paid  the  debt  or  any  part  in  discharge  of  the 
whole,  though  after  the  commission,  shall,  if  the  creditor 
have  proved,  stand  in  his  place,  and  receive  the  dividends  ; 
and  if  the  creditor  have  not  proved  shall  be  entitled 
to  prove. 

A  man  who  was  at  law  a  principal,  if  he  were  in  equity  a 
surety,  was  within  the  section,  the  jurisdiction  in  bankruptcy 
being  equitable  as  well  us  legal  (c). 

Hence,  not  only  a  party  who  was  on  the  face  of  a  bill  or 
note  surety  for  a  bankrupt,  buD  one  who  had  accepted, 
drawn,  made,  or  indorsed  a  bill  or  note  for  the  accommoda- 
tion of  the  bankrupt,  might,  at  any  time  after  he  had  paid 
it,  prove  the  amount  upon  the  estate,  though  he  did  not  pay 
it  till  after  the  commission  issued  ;  for  he  was  deemed  a 
surety  or  person  liable  for  the  debt  of  the  bankrupt  within 
the  statute  (<?),  and  was  entitled,  if  the  party  to  whom  he 
paid  the  bill  had  proved  his  debt,  to  stand  in  his  place  as  to 
the  dividends  and  all  other  rights  under  the  commission,  and 
would  be  barred  by  the  certificate  («).  But  an  election  by 
the  holder  to  prcye  would  not  conclude  the  drawer,  but  the 
drawer  having  paid  the  holder  might  sue  the  bankrupt 
before  certificate  (/).  Where,  upon  a  dissolution  of  partner- 
ship, the  partner  continuing  the  business  expressly  agreed 
to  assume  the  liabilities  of  the  firm  and  to  guarantee  the 
retiring  partners,  and  on  his  becoming  bankrupt,  they  were 
obliged  to  pay  a  bill  accepted  by  the  firm,  the  retiring 
partners  were  considered  as  persons  liable  for  the  debts  of 
the  bankrupt,  were  entitled  to  prove  under  his  commission, 
and  were  barred  by  his  certificate  (5').     If  the  suretyship 


(J)  Banco  de  Poi-tiiffalv.  VhiI- 
ddl,  5  App.  Ca.  161. 

(c)  ^Vood  V.  JDodgson,  2  M.  &  S. 
195;  14  H.  E.  628;  Kr  paiie 
JJoyd,  1  Eose,  4. 

(^)n  Geo.  4,  1-.  16,  s.  52;  iV 
parte  Lloyd,  1  Eose,  4  ;  Baanett  v. 
Dodg'm,  9  Bliig.  053  ;  2  M.  &  Scott, 
777  ;  E.vpaitiiYongi;  3  V.& B.  40  ; 
13  E.  E.  135  ;  2  Eose,  40  ;  SU;J- 
nian  v.  MaHivTuint,  13  East,  427  ; 
Ifiiigh  V.  Jaclisiin,  3  M.  &W.  598  ; 


Ex  parte  Bead,  [1897]  1Q.B.122. 

(c)  Bassett  t.  Bodgin,  9  Bing. 
653  :  2  M.  &  Scott,  777. 

(/)  Mead  v.  Brali.am,  3  M.  & 
S.  91 ;  Westcott  v.  Hodges,  5  B. 
&  Aid.  12  ;  Walher  v.  PUbeam, 
4  C.  B.  229. 

(17)  Wood  V.  Bodgson,  2  M^  & 
Sel.  195  ;  14  E.  E.  628  ;  Haigh  v. 
Jaeltauii.  3  M.  &  W.  598  ;  AjiaU 
V.  Foui-driiiici;  6  Bing.  306  ;  M. 
&  M.  334,  11. 
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commenced  before  notice  of  an  act  of  bankruptcy,  it  miglit    CHAPTER 

be  continued  afterwards,  as,  for  example,  by  the  renewal  of  ■^^^^^- 

an  acceptance  {h).  But  where  a  bond  or  promissory  note 
was  given  by  a  principal  and  several  sureties,  and  one  of 
the  sureties  became  a  bankrupt,  his  obligation  was  not 
considered  to  be  a  debt  within  the  statute  for  which  the 
co-sureties  were  liable  (*).  Where  the  accommodation 
acceptor  had  sustained  special  damage,  an  action  for  damage 
was  barred  by  the  certificate  ijc).  Payment  of  a  portion  of 
the  debt  merely  in  discharge  of  the  surety's  personal  liability 
was  not  a  payment  within  the  statute  {l). 

A  holder  has,  subject  to  the  power  of  the  Court  to  restrain  Holder  may 
.legal,  proceedings,  an  election  to  proceed  by  proof  under  the  f^nd  "^"t 
bankruptcy,  or  by  action,  but  cannot  do  both  ;  yet  he  may      .g^f  ^^^ 
proceed  against  some  parties  to  the  bill  by  action,  and  fiction. 
against  others  by  proof  under  the  baiakruptcy  ;  and  against 
the  same  party  he  may  prove  for  one  debt,  and  bring  his 
action  for  another.     "  It  is  clear,"  observes  the  Court  of 
Common  Pleas,  "  that  a  creditor  has  a  right  to  sue  for, 
or  to  prove,  each  individual  debt  as  may  best  suit  his 
purpose "  (m).     But  this  defence  to  an  action  cannot  be 
raised  by  plea  (w).     The  holder  may,  however,  by  motion. 


(7i)  Stedman  v.  3Iartinnant,  13 
East,  427. 

•  CO  Clements  v.  Laimley,  5  B.  & 
Ad.  372  ;  2  N.  &  M.  269  ;  WallU 
V.  Switiburne,  17  L.  J.,  Exch. 
1 79  ;  1  Exch.  203 ;  and  see  the 
larger  provision  of  12  &  13  Vict. 
c.  106,  ss.  177,  178.  The  liability 
of  a  surety  to  his  co-surety  on  a 
joint  and  several  promissory  note 
was  a  liability  to  pay  money  on 
a  contingency  within  the  meaning 
of  s.  178.  AdUns  v.  Farrington, 
29  L.  J.,  Exch.  345  ;  5  H.  &  N. 
586.  So  held,  too.  in  Wulmer- 
hansen  v.  GuUick  [1893],  2  Ch. 
514  ;  the  liability  being  a  debt 
provable  under  sect.  37,  Act  of 
1888.  As  to  proof  of  distinct 
contracts  by  the  same  person 
jointly  with  othrers  on  the  same 
bill  of  exchange  or  promissory 
note,  see  24  &  25  Vict.  c.  134,  s. 
152  and  Goldmid  v.  Cazenove, 
7  H  of  L.  Gas.  785  ;  29  L.  J., 
Bank.  17.  Unliquidated  damages 
from  breach  of  contract,  when 
provable  :  s.  153.  ^^^reen  v. 
JBvchnell,  8  Ad.  &  E.  701  ;  Boo- 


man  v.  Nash,  7  B.  &  C.  145. 

(Ji)  Vansandau  v.  Corsbie,  8 
Taunt.  550  ;  2  Moo.  602  ;  20  E.  E. 
559  ;  in  error,  3  B.  &  Aid.  13  ;  22 
R.  E.  280. 

(V)  Soutten  v.  Soutten,  5  B.  cfc 
Aid.  852. 

(»h)  Bridget  v.  Mills,  4  Bing. 
18  ;  12  Moore,  92  ;  Ex  parte 
Groseenor,  14  Ves.  588  ;  Ej-parte 
Glocer,  1  G.  &  J.  270  ;  Watson  v. 
Jledej;  1  B.  &  Aid.  121 ;  Barley 
V.  Greenwood,  5  B.  &  Aid.  95  ; 

2  D.  &  E.  337  ;  Mead  v.  Braham. 

3  M'.  &  Sel.  91  ;  Ex parte-Lobbon, 
17  Ves.  334  ;  1  Eose,219  ■,Adames 
V.  Bridger,  8  Bing.  314  ;  1  Moore 
&  S.  438  ;  Ex  parte  Edward,  1 
Mont.  &  Mac.  116 ;  6  Geo.  4, 
c.  16,  s.  59;  12  &  13  Vict.  c.  106, 
s.  128.  This  defence,  however, 
could  not  be  made  by  plea. 
Spencer  v.  Bemmett,  L.  E.,  1  Ex. 
123.  As  to  the  power  of  the 
Court  to  restrain  under  former 
Acts  and  rales,  see  Ex  parte 
JDitton,  1  Ch.  D.  557. 

(»)  Spencer  y.  Bemmett,  Law 
Rep.,  1  Ex.  123. 
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*^HAPTEK     be  put  to  his  election,  either  to  stay  the  action  or  relinquish 
^^"^^-       his  proof. 

The  principal  difficulties  as  to  proof  in  respect  of  bills  of 
exchange,  arise  where  there  has  been  mutual  accommodation 
between  the  bankrupt  and  other  parties. 

Mutual  accommodation  may  be  either  with  a  specific 
exchange  of  securities,  or  without  a  specific  exchange  of 
securities. 

Mutual  accommodation  with  specific  exchange  is,  where 
the  acceptance  of  A.  is  exchanged  for  the  accept3,nce  of  B. 
to  the  same  amount.  In  this  case  each  party  is  bound  to 
pay  his  own  acceptance,  and,  in  paying  it,  is  not  considered 
as  surety  for  another  (o). 

It  is  not  essential,  in  order  to  constitute  a  specific 
exchange  of  securities,  that  the  acceptances  givea  in 
exchange  should  be  the  acceptances  of  the  party  giving 
them,  nor  that  the  amounts  or  dates  should  be  exactly  the 
same  (j»). 

Formerly,  a  party  to  a  specific  exchange  of  paper  was 
allowed  to  prove  the  bankrupt's  paper  without  having  paid 
his  own,  the  dividends  being  retained  until  he  had  paid  his 
own  paper ;  but  now  he  must,  before  he  can  prove,  take 
up  his  own  bills,  or  exonerate  the  bankrupt's  estate  from 
the  original  debt(5'). 

Mutual  accommodation  without  specific  exchange  will  not 
create  a  debt  from  the  acceptor  to  the  drawer.  But  the 
acceptor  is  to  be  considered  as  a  surety,  and  may  recover 
what  he  pays  as  money  paid  to  the  drawer's  use. 

If  the  holder  of  a  bill  has  proved  against  the  estate  of  ' 
the  person  for  whose  accommodation  the  bill  was  accepted, 
there  can  be  no  further  proof  by  any  one  to  whom  the  bill 
is  returned,  nor  by  the  accommodation  acceptor  when  he 
pays  it  (r). 


Mutual  ac- 
commodation 
bills 


Where  there 
has  been  a 
specific 
exchange  of 
securities. 


What 

amounts  to 
specific 
exchanse. 


Party  to  mu- 
tual specific 
exchange  of 
paper  must 
pay  his  own 
paper  before 
he  can  prove. 

Mutual  ac- 
commodation 
without 
specific 
exchange. 

After  holder 
has  proved,  no 
further  proof. 


(tf)  Rolfe  V.  CasloH,  2  H.  Bl. 
57« ;  Cowley  v.  Dunlop,  7  T.  R. 
565  ;  Bucltler  v.  Buttivant,  3  East, 
73. 

(jo)  Buckler  v.  Biittivant,  ubi 
sup. 

(r/')  Ex  parte  Bemifoy,  Cooke's 
Bank.  L.  180  ;  Mx  parte  Lord 
Clanricarde,  ihid.    182  ;    In   re 


Bowness  and  Padnwre,  ibid.  183  ; 
-Efe  parte  Bloxhavi,  8  Ves.  531  ; 
.  5  E.  R.  358 ;  Sarratt  v.  Austin, 
i  Taunt.  200  ;  2  Rose,  112.  See 
Ea- parte  Sola}ie,2  D.  &  C.  261. 

(r)  Ex  parte  Mead,  1  G.  &  J. 
224  ;  Ex  pa/He  Oriental  BaiHi, 
L.  E.,  7  Ch.  App.  99  ;  41  L.  J., 
217. 
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The  mode  of  adjusting  the  accounts  between  two  estates 
where  there  had  been  mutual  accommodation  paper,  a  cash 
balance,  and  a  mutual  bankruptcy,  has  much  embarrassed 
the  Courts  (s). 

Perhaps  the  result  is,  that  when  the  bills  remain  in  the 
hands  of  the  bankrupts,  the  cash  balance  is  the  debt,  but 
when  they  have  been  negotiated  the  doctrine  in  Sx  parte 
Bead  applies  {t). 

When  accommodation  bills  are  in  the  hands  of  a  third 
party,  for  a  valuable  consideration,  he  may  prove  the  whole 
of  each  bill  upon  the  estate  of  each  of  the  parties  to  it,  and 
receive  dividends  as  far  as  the  amount  really  due  to  him  (w). 

We  have  already  considered  the  effect  of  the  Code  in 
making  interest  part  of  the  damage  on  the  dishonour  of 
the  bill  (x),  and  how  far  interest  or  rebate  thereof  may  be 
reckoned  in  fixing  the  amount  of  the  petitioning  creditor's 
debt  («/).  As  to  proving  for  interest  it  is  provided  by  the 
Bankruptcy  Act,  1883,  Sched.  II.  r.  20,  that  on  any  sum 
certain  overdue  at  the  rate  of  receiving  order  and  proveable 
in  bankruptcy,  whereon  interest  is  not  reserved,  proof  may 
be  made  for  interest,  not  exceeding  41  per  cent.,  to  the  date 
of  the  order  from  the  date  fixed  for  payment  by  some 
written  instrument,  or  from  demand  in  writing  notifying  to 
the  debtor  that  interest  would  thereafter  be  claimed  (s). 
And  by  the  Bankruptcy  Act,  1890,  s.  23,  where  a  debt  has 
been  proved,  and  such  debt  includes  interest,  such  interest 
shall  for  dividend  be  calculated  at  a  rate  not  exceeding 
51.  per  cent.,  without  prejudice  to  a  higher  rate  out  of  any 
surplus. 
And  should  there  be  any  surplus  after  the  debts  proved 
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(*)  See  &  parte  WaUter,  i 
Ves.  373  ;  i  R.'E.  218  ;  Ex  paHe 
Earle,  5  Ves.  833  ;  Ex  parte 
Bawson,  1  Jac.  274  ;  23  E.  E.  51  ; 
Ex  parte  Metcalfe,  11  Ves.  404  ; 
8  E.  E.  190  ;  Ex  parte  La  Foreste, 
2  D.  &  C.  199,  1  M.  &  B.  363. 

(f)  See,  however,  the  provision 
of  the  former  Act,  32  &  33  Vict. 
c.  71,  s.  31  ;  and  as  to  mutual 
credit  and  set-ofi,  s.  39  of  that 
Act,  and  s.  38  of  the  Act  of  1883, 
post,  p.  471. 

(u)  Ex  parte  King,  Cooke's  B. 
L.  177  ;  Ex  parte  Lee,  1  P.  Wms. 
782  ;  Ex  parte  Grossley,  3  Bro. 
237  ;  Ex  parte  Bloxham,  6  Ves. 
449, 600  ;  8  Ves.  531  ;  5  E.  E.  358  ; 

B.B.E. 


Eentmn  v.  PococTi.,  5  Taunt.  192  ; 

1  Marsh.  14  ;   Jones  v.  Hibiert, 

2  Stark.  304 ;  19  E.  E.  731  ; 
Bank  of  Ireland  v.  JBererford, 
6  Dow,  233;  19  E.  E.  50;  Ex 
paHe  Cama,  L.  E.  9  Ch.  App. 
686  ;  Exjmrte  Kewton,  16  Ch.  D. 
330. 

(x)  Ante,  Remedies,  interest, 
p.  438. 

(y)  Ante,  petitioning  creditor's 
debt,  p.  452. 

(z)  A  joint  maker  of  a  joint 
and  several  note  who  has  been 
compelled  to  pay,  though  really 
only  a  surety,  is  entitled  to  prove 
for  interest.  Ex  parte  Bavies, 
66  L.  J.,  Q.  B.  499. 

30 
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have  been  paid  in  fall,  it  is  to  be  applied  in  payment  of 
interest  at  il.  per  cent,  from  the  date  of  the  receiving  order 
on  all  the  debts  proved  (a). 

The  trustees  may  recover  interest  when  they  are  plaintiffs 
in  an  action  as  if  no  bankruptcy  had  happened  (6). 

Other  expenses,  such  as  protesting,  re-exchange,  posting 
and  telegraphic  messages,  &c.,  if  recoverable  in  an  action, 
are  proveable  (c). 

Under  separate  adjudications  of  bankruptcy  against 
different  parties  to  a  bill  or  note,  the  holder  may  prove,  the 
wliole  amount  of  the  maney  due  to  him  upon  the  bill  or 
note,  at  the  time  he  makes  his  proof,  and  receive  dividends 
under  each  upon  the  sums  proved,  until  he  shall,  together, 
have  received  the  whole  amount.  "  In  cases  of  bills  or 
notes,"  says  Lord  Hardwicke,  "  where  there  is  a  drawer, 
and,  perhaps,  several  indorsers,  suppose  two  of  these  persons 
become  bankrupts,  the  owner  may  prove  his  whole  debt 
under  each  commission,  and  is  entitled  to  receive  satis- 
faction out  of  both  estates,  according  to  the  dividends  to  be 
made,  and  keep  the  bill  (d)  until  he  has  received  satisfaction 
for  his  whole  debt ;  for  he  has  a  double  security,  and  it  is 
neither  law  nor  equity  to  take  it  from  him.  But  if,  before 
the  bankruptcy  of  one,  or  before  the  proof  is  tendered,  he 


(a)  Banlcruptcy  Act,  1883,  s. 
41,  sub-sect.  (5).  Before  the  6 
Geo.  IV.  u.  16  interest  on  a  bill 
was  not  proveable  unless  payable 
on  the  face  of  it.  Enjjarte  Maslar, 
1  Atk.  150,  and  no  interest  after 
the  act  of  banltruptcy  could  be 
proved  at  all,  Hj;  parte  Moore,  2 
Bro.  C.  C.  ,597.  But  that  Act, 
s.  57,  enabled  the  holder  to  prove 
on  overdue  bills  or  notes  down  to 
the  date  of  the  fiat  at  the  rate 
usually  allowed  by  the  Court  of 
Queen's  Bench.  The  12  &  13 
Vict.  c.  106,  s.  180,  allowed  in- 
terest at  four  per  cent,  down  to 
the  time  of  filing  the  petition,  and 
the  32  &  33  Vict.  c.  71,  s.  36, 
such  interest  as  a  jury  might  have 
allowed  ;  as  to  mode  of  calcula- 
ting interesit  see  Lindley,  L.J.,  in 
JUx  parte  Ador,  [1891]  2  Q.  B. 
574.  A  secured  creditor  may 
allocate  his  security  to  the  claim 
for  interest,  7«?'ei^oa!  and  Jacobs, 


[1894]  1  Q.  B.  438.  As  to  interest 
in  winding  up,  see  International 
Contract  Co.,  liuglies's  Claim, 
L.  R.,  13  Eq.  623. 

(*)  Pott  V.  JBeavan,  7  M.  &  G. 
604. 

(c)  Aiion.,\  Atk.  140  ;  Ex  parte 
Moore,  2  Bro.  C,  0,  597  ;  Mc  parte 
Hoffman,  Co,  Bl.  194  ;  Francis 
V.  'RuoTter,  Ambler,  672.  In  the 
first  and  last  of  these  cases,  the 
expenses  had  been  incurred  after 
the  act  of  bankruptcy  and  Before 
the  commission.  Preli/n  v.  Liter- 
pool  Bank,  L.  R.,  5  Ex.  92  ;  39  L. 
J.,  Ex.  41.  And  see  Remedies, 
re-exchange,  ant«,  p.  445,  note  Qi ). 

(d)  In  re  Joint  Stoch  JDisc.  Go., 
L.  R.,  10  Eq.  11.  "Where  pi-oof 
was  made  on  two  bills  the  parties 
to  which  were  not  the  same,  a 
surplus  on  one  can  not  be  applied 
to  a  deficiency  on  the  other,  Javie* 
V.  London  S(  Cy.  Sanh,  [1899]  1 
Ch.  485. 
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had  received  payment  of  part  from  the  other,  he  could  only 
have  proved  the  residue  under  the  latter  bankruptcy,  as  the 
form  of  proving  his  debt  shows,  because  no  more  would 
remain  due  to  him  "  (e).  And  not  only  if  any  part  of  a  bill 
have  been  received  by  the  holder,  before  he  have  actually 
proved  it  upon  the  estate  of  a  party,  but  even  if  a  dividend 
under  another  commission  have  been  merely  declared,  he 
can  only  prove  for  the  residue  (/). 

Where  an  estate  was  bankrupt  both  in  England  and  in 
a  foreign  country,  and  the  holder  of  a  bill  had  received  a 
dividend  in  such  foreign  country,  he  was  not  allowed  to 
prove  again  here  until  all  the  creditors  had  received  a 
dividend  after  the  foreign  rate  {g). 

Where  the  creditor  knowingly  holds  the  joint  and  separate 
security  of  partners  for  the  same  debt  (A),  he  could  not  in 
general  prove  botli  on  the  joint  and  separate  estate  (t). 
The  application  of  this  rule  to  bills  on  which  there  were 
the  names  of  two  firms,  in  which  firms  were  common 
partners,  was  involved  in  great  uncertainty  (/c).  Upon 
principle  it  should  seem  that  in  such  cases  there  should  be 
double  proof.  Accordingly  the  Act  of  1883,  Sched.  II.  par. 
18,  closely  following  similar  provisions  in  24  &  25  Vict, 
c.  134,  s.  152,  and  32  &  33  Vict.  c.  71,  s.  37,  enacts  that 
"  If  a  debtor  was  at  the  date  of  the  receiving  order  Hable  in 
respect  of  distinct  contracts  as  a  member  of  two  or  more 
distinct  firms,  or  as  a  sole  contractor  and  also  as  member  of 
a  firm,  the  circumstance  that  the  firms  are  in  whole  or 
in  part  composed  of  the  same  individuals,  or  that  the  sole 
contractor  is  also  one  of  the  joint  contractors,  shall  not 
prevent  proof  in  respect  of  the  contracts  against  the 
properties  respectively  liable  on  the  contracts  "  {I). 
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(«)  Ex  parte  Wyldman,  1  Atk. 
109  ;  2  Ves.  sen.  113  ;  Ex  parte 
Par,  11  Ves.  65  ;  1  Rose,  76  ;  11 
R.  R.  149  ;  Ejc parte  Tayler,  1  De 
G.  &  .J.  112  ;  26  L.  J.,  Bank.  58. 

(/)  Coopers.  Pepys,  lAtk.  106  ; 
Ex  parte  Leers,  6  Ves.  644  ;  Ex 
parte  The  Svyal  Banh  of  Scotland, 
19  Ves.  310  ;  Ex  parte  Worrall, 
1  Cox.  309  ;  see,  however.  In  re 
Oibsoti  aiid  Johnson,  cited  19  Ves. 
311  ;  and  Ex  parte  Be  Tastet,  1 
Rose,  16. 

{g)  Ex  parte  Wilson,  L.  R.,  7 
Ch.  App.  490. 


(7t)  Ex  purte  Senton,  De  Gex, 
550. 

(0  See  the  judgment  of  Lord 
Justice  Turner  in  Ex  parte  Gold- 
smith, 25  L.  J.,  'Bfcak.  26.  But 
see  also  Ex  parte  Thornton,  28 
L.  J.,  Bank.  4,  where  double  proof 
was  allowed,  and  it  was  said  that 
the  rule  against  it  is  a  technical 
rule  not  to  be  extended. 

(V)  See  the  authorities  collected 
in  Ex  parte  Goldsmid,  25  L.  J., 
Bank.  25  ;  1  De  G.  &  J.  257. 

(V)  Ex  parte  Honey,  L.  R., 
7  Oh.  App.  178  ;  41  L.  J.,  Bank.  9. 
80—2 
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Where  a  creditor  proves  a  debt,  and  holds  certain  bills 
of  exchange  or  promissory  notes,  as  securities,  if  any  of 
them  be  afterwards  paid  to  him,  the  amount  of  such  pay- 
ment must  be  expunged  from  the  proof,  and  the  future 
dividends  will  be  paid  on  the  residue  only  {m).  Where  a 
creditor  holds  a  bill  as  a  security  for  a  smaller  sum  than  the 
amount  of  the  bill,  he  may  prove  against  any  parties  to  the 
bill  (except  against  the  party  who  deposited  the  bill  with 
him)  for  the  whole  amount  of  the  bill,  provided  he  do  not 
receive  more  than  twenty  shillings  in  the  pound  on  the  debt 
due  to  him  from  the  depositor  of  the  bill  {n). 

Proof  of  bill  A  holder  who  has  bought  up  the  notes  or  accept- 
aoquired  after  ances  of  the  bankrupt  after  the  bankruptcy  will  be 
ban^uptcv      admitted  to  prove  (o)^  provided  that,  at  the  time  of  the 

bankruptcy,  they  were  in  the  hands  of  a  person  entitled 

to  prove  {p). 

Next  as  to  set-off  and  mutual  credit  in  bankruptcy. 

Set-off  in  bankruptcy  was  first  given  by  the  4th  Anne, 
17,  s.  11,  re-enacted  by  5  Geo,  2,  c.  30.    These  statutes 


Set-off  in 
bankruptcy. 
When  the 
mutual  credit 
must  haTO 
existed. 


(»()  Mx  parte  Smith,  Cooke  B. 
L.  175,  191  :  Ex  parte  Barratt,  1 
Glyn  &  J.  327  ;  Ex  parte  Bloso- 
ham,  Cooke  B.  L.  176  ;  Ex  parte 
Sum,  2  Rose,  55  ;  Ex  paiie  Ruf- 
ford,  1  G.  &  J.  41  ;  Ex  parte 
Brett,  40  L.  J.,  Bank.  55  ;  In  re 
Barned's  Banh,  L.  R.,  10  Chan. 
App.  198.  See  further  as  to  the 
mode  of  dealing  with  bills  which 
have  been  deposited  as  a  security, 
Ex  parte  Baldwin,  19  Ves.  230 
Ex  parte  Towgood,  19  Ves.  229 
Ex  parte  Rushwortli,  10  Ves.  419 
Ex  parte  Bufford,  1  G.  &  J.  41 
Ex  parte  Brown,  1  G.  &  J.  407. 
This  rule  is  confined  to  bills  and 
notes,  per  V.  Williams,  L.J.,  In 
re  BlacMurn,  9  Morr.  249  ;  the 
guarantee  of  a  third  party  does 
not  constitute  the  holder  a  secured 
creditor  within  sect.  168,  In  re 
HallettS)-  Co.,  [1894J  2  Q.  B.256. 
As  to  proof  by  one  partner 
against  the  estate  of  his  co-partner 
for  any  debt  in  respect  of  the 
partnership,  see  Ex  parte  Maud, 
L.  R.,  2  Chan.  App.  550.  As  to 
secured  creditors  in  general,  see 
s.  168  and  Sched.  II.  rr.  9—17  ; 
and  Ex  paiie  Jaoobi,  L.  R.  17 


Eq.  575  ;  Ex  parte  Ashworth, 
L.  R.  18  Eq.  705.  Money  paid 
into  Court  in  order  to  obtain  leave 
to  appear  makes  the  bill  holder 
a  secured  creditor.  Ex  paHe 
Banner,  L.  B.,  9  Chan.  App.  379. 
A  secured  creditor  in  the  case  of 
a  deceased  insolvent  or  the  wind- 
ing up  of  a  company  can  now 
only  prove  on  the  balance.  38  & 
39  Vict.  c.  77,  s.  10. 

(«)  Ex  parte  King,  Co.  B.  L. 
177  ;  Ex  parte  Crossley,  3  Bro.  C. 

C.  237  ;  Co.  B.  L.  177  ;  Ex  parte 
Bloxliam.,  5  Ves.  499  ;  5  R.  R.  358 ; 
see  Ex  parte  Reader,  Buck,  381  i 
Ex  parte  Philips,  1  M.,  D.&  D.  232. 

(ff)  Ex  pa/rte  Lee,  1  P.  Wms. 
782  ;  ExpaHe  Atkins,  Buck,  479  ; 
Ex  parte  Deey,  2  Gov.  423  ;  Ejr 
parte  Brymer,  Co.  B.  L.  187  ;  Ex 
jjarte  'fliomas,  1  Atk.  73  ;  Joseph 
V.  Or  me,  2  N.  E.  180  ;  Mead  v. 
Braliam,  3  M.  &  Sel.  91  ;  Cowley 
V.  Dunlop,  7  T.  R.  565  ;  Houle  v. 
Baxter,  4  East,  177. 

Qjf)  Ex  parte  Rogei'x,  Buck, 
490  ;  see  Ex  parte  iHeMnson,  % 

D.  &  C.  520  ;  Ex  parte  Botten,  1 
M.  &  Bli.  412.  See  the  Chaptei- 
on  Tbanspek. 
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€nact,  that  the  mutual  credit  must  have  been  before  the     CHAI^TER 

bankruptcy  ;  and  therefore  it  was  decided,  where  a  debtor       ^^'^^l- 

to  the  estate  claimed  to  set-off  notes  of  the  bankrupt,  that 

It  was  for  him  to  show  that  he  took  the  notes  before  the 

act  of  bankruptcy  (g).     The  46  Geo.  3,,  c.  135,  s.  3,  enacted 

that  one  debt  or  demand  might  be  set  off  against  another, 

notwithstanding  a  prior  act  of  bankruptcy,  provided  the 

credit  were  given  to  the  bankrupt  two  months  before  the 

date  of  the  commission,  and  providing  the  person  claiming 

the  set-off  had  no  notice  of  an  act  of  bankruptcy,  or  that 

the  bankrupt  was  insolvent  or  had  stopped  payment.     The 

6  Geo.  4,  n.  16,  s.  50,  repealed,  but  re-enacted  by  12  &  13 

Vict.  c.  106,  s.  171  (r),  went  still  further,  and  allowed  all 

debts  to  be  set  off,  whether  contracted  before  or  after  the 

act  of  bankruptcy,  provided  no  notice  of  a  specific  act  of 

bankruptcy  when  the  credit  was  given  could  be  brought 

home  to  the  person  claiming  the  benefit  of  such  set-off. 

This  was  still   farther  extended  by  the  Act  of  1869  (s), 

which  is  substantially  reproduced  by  the  provision  of  the 

Act  of  1883  {t),   enacting  that   where    there  have  been 

mutual  credits,  mutual    debts,  or  other  mutual   dealings 

between  a  debtor  against  whom  a  receiving  order  is  made, 

and   any  other  person  proving  or  claiming  to  prove,  an 

account  shall  be  taken  of  such  mutual  dealings,  and  the 

balance  of  the  account  and  no  more  shall  be  claimed  or  paid 

on  either  side   respectively  ;   but  a  person  shall  not   be 

entitled  to  set-oflf  under  this  section  against  the  property  of 

the  debtor  if  he  had,  at  the  time  of  giving  credit  to  the 

debtor,  notice  of  an  available  act  of  bankruptcy. 

In  case,  therefore,  of  a  country  banking-house  stopping 
payment,  there  does  not  now  seem  any  necessary  legal 
objection  to  a  set-off  by  the  debtors  of  a  firm,  of  notes 
bought  up  by  them  in  the  interval  between  the  stopping 
payment  and  the  commencement  of  the  bankruptcy.  If, 
indeed,  when  the  doors  and  windows  of  a  bank  are  closed, 
the  bankers  either  withdraw  from  the  bank,  or  shut  them- 
selves up  in  it,  and  so  avoid  any  communication  with  their 
creditors,  they  commit  an  act  of  bankruptcy  by  keeping 
house  or  absenting  themselves  with  intent  to  defeat  their 
creditors  (m).     But  if,  on  stopping  payment  and  closing  the 

(y)  March  V.  Chambers,  2  Stia.  (/•)  Not  repealed  or  altered  in 

1234  ;  Blchsnn  v.  Evans,  6  T.  E.  this  respect    by  24   &  25  Vict. 

.57  ;  3  R.  E.  119  ;  OvgMerlony  v.  c.  134. 

Easterby,  4  Taunt.  888  ;  Moore  v.  («)  32  &  33  Vict.  c.  71,  s.  39. 

Wright,  6  Taunt.  517  ;  2  Marsh.  (0  Sect.  38. 

209  :  Ex  parte  Ryder,  40  L.  J.,  (u)  Cummingy.  Bailey,  6  Bmg. 

Bkcy.  63  ;  L.  E.,  6  Ch.  App.  413.  363  ;  4  M00.&  P.  36  ;  31  R.R.438. 
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bank,  they  are,  from  illness,  unable  to  be  seen,  or  the 
creditors  are  referred  to  them  at  their  banking-house,  or 
at  their  private  houses,  the  mere  circumstance  of  stopping 
payment  is  not  an  act  of  bankruptcy  ;  and  notes  taken  by 
a  debtor  to  the  firm,  after  knowledge  that  the  firm  had 
stopped  payment,  may  be  set  oif  (x).  Notice  of  acts  of 
bankruptcy  by  some  members  of  a  banking  firm,  without 
notice  of  an  act  of  bankruptcy  by  another  member,  will  take 
away  the  right  to  set-off  («/).  But  a  man  cannot  buy  up 
and  ^et  ofi'  notes  and  bills,  known  by  him  to  have  been  given 
by  the  bankrupt  for  the  accommodation  of  other  persons  iz). 
"Where  an  indorser  of  a  bill  subsequently  becomes  the  holder, 
the  acceptor  having  meanwhile  become  bankrupt,  the  claim 
on  the  bill  can  be  set  off  against  a  debt  due  to  the  acceptor's 
estate  (a), 

A  debtor  to  the  bankrupt's  estate  cannot  set  oif  a  bill  or 
note  transferred  to  him  by  the  real  owner,  even  before  the 
bankruptcy,  for  the  mere  purpose  of  being  set  off  against 
a  demand  by  the  bankrupt's  estate,  so  that  the  real  owner 
might  receive  20s.  in  the  pound  (S).  For  in  such  a  case,  the 
debtor  is  a  mere  trustee  for  others,  and  having  no  real  cross 
demand  of  his  own  against  the  estate,  cannot  be  allowed  to 
set  off  another  man's  C«).  But  if  the  notes  were  handed 
over  to  the  debtor  to  the  estate  for  an  antecedent  debt  due 
to  him  from  the  owners  of  the  notes,  they  may  be  set  off  (rf)  - 
Mere  legal  debts,  without  any  beneficial  interest  in  the 
creditor,  may  be  set  off  under  the  general  statutes  of  set-off, 
but  not  under  the  mutual  credit  clause.  "  The  object  of 
the  mutual  credit  clause,"  says  Parke,  B.,  "is  to  do  sub- 
stantial justice  between  the  parties,  where  a  debt  is  really 
due  from  the  bankrupt  to  the  debtor  to  his  estate  "  («). 

Nor  can  the  trustees  of  a  bankrupt  deprive  a  man  of 
a  set-off  once  existing  (/). 

We  have  seen  that  the  fdrmer  statutes  of  set-off  only 
authorised  a  set-off  of  mutual  deUs ;  but  the  Bankrupt  Acts 


(i»)  Hawkins  v.  Whitten,  10  B. 
&  C.,,217;  5  Man.  &  R.  219; 
Dickson,  V.  Cass,.\  B.  &  Ad.  343. 

(jf)  Diehaon  v.  Cass,  1  B.  &  Ad. 
343  ;  and  see  Craveny.  Edmond- 
son,  6  Bing.  734  ;  4  Moo.  &  P. 
622  ;  31  R.  R.  529. 

(s)  Ex  parte  Stone,  I  G.  &  J. 
191. 

(a)  Mackinimn  v,  Armstrong, 
I/.  R.,  2  Ap.  Ca.  531. 


(J)  Fair  v.  M'lvor,  16  East, 
130 ;  Lachington  v.  Combes,  6 
Bing.  N.  C.  71  ;  8  Scott,  312. 

(c)  Forstei-  v.  Wilson,  12  M.  & 
W.  191. 

(JC)  Ibid. 

(e)  Ibid. 

(/)  Edmeadsy ,  Newman,  1  B. 
&  C.  418  ;  Bolland  v.  Nash,  8  B. 
&  C.  105  ;  32  R.  R.  346. 
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liave  long  authorised  the  set-off  of  mutual  credits,  as  well  as    CHAPTER 
of  a  mutual  debt.     The  former  Act,  32  &  33  Vict.  c.  71,       XXYII. 
s.  39,  introduced  a  set-off,  not  only  where  there  have  been 
mutual  debts  and  credits  but  mutual  dealings,  and  this  is 
preserved  under  the  Act  of  1883  (g). 

It  was  decided  in  Rose  v.  Hart,  that  the  term  mutual 
credit  is  more  comprehensive  than  the  expression  mutual 
debts. 

In  the  first  place,  it  has  been  held,  that  credit  need  not  Mutual 
nt'cessarily  be  of  money.     Therefore,  where  a  trader,  being  credit  need 
indebted  to  a  packer  on  a  note  of  hand,  sent  him  certain  ""'  ^'^  "^ 
goods  to  pack,  the  trader  having  become  bankrupt,  Lord  "^"'^^y- 
Hardwicke  thought  that  the  packer  was  entitled  to  set  off 
against  the  price  of  the  goods,  not  only  the  charge  for 
packing,  but  the  money  due  on  the  note  Qi).    This  decision, 
however,  goes    further  than  any  other,  and  was  qualified 
very  soon  after  by  the  same  lenrned  Judge  ii).    The  law 
is  now  taken   to   be,  that,  in  order  to  set  off  goods,  the 
property  must  have  been  deposited  with  an  authority  to 
turn  it  into  money  ;  in  other  words,  the  mutual  credit  must 
be  such  as  was  intended  to  terminate  in  a  debt  (/c).    There- 
fore, it  has  been  held,  that  where,  in  consideration  of  the 
bankrupt's  acceptance,  defendant  promised   to  indorse  a 
bill    to  the  bankrupt,  such  promise  was  not  a  subject  of 
mutual  credit  (/).       And    the   mutual  credit  must  have 
actually  existed  between    the   bankrupt  himself  and  the 
other  party  (m). 

There  may  be  mutual  credit  in  bankruptcy,  though  one  The  debts 
of  the  debts  constituting  it  be  not  due  ;  as  if  it  be  a  bond,  need  not  be 
bill,  or  note  payable  at  a  future  day  («). 


due. 


(y)  S.  38,  see  Booth  v.  Hntchin- 
guii,  L.  E.,  15  Eq.  30  ;  Mersey 
Steel  and  Iron  Co.  v.  JVaylor,  9 
Q.  B.  D.  664.  In  mutual  dealings, 
only  those  prior  to  the  commence- 
ment o£  the  bankruptcy  can  be 
considered  unless  the  act  of  bank- 
ruptcy was  secret,  in  which  case 
the  creditor's  knowledge  fixes  the 
time.  Cave,  J.,  In  re  Gillespie, 
Ex  parte  Reid,  U  Q.  B.  D.  963  ; 
.54  L.  J.,  Q.  B.  342.     Ante,  p. 426. 

(70  EiB  parte  Deeze,  1  Atk.  228. 

(i)  Ex  parte  Oeheriden,  1  Atk. 
235. 

(fc)  Crlennie  v.  Edmunds,  4 
Taunt.  775 :  Base  v.  Hart,  8 
Taunt.  499  ;  2  Moo.  547  ;  20  K.  K. 


533  ;  2  Smith's  L.  C,  10th  eri.  288 
Easum  v.  Cato,  5  B.  &  Aid.  861 
1  Dowl.  &  K.  530  ;  24  B.  R.  594 
Samp.ion  v.  Burton,  2  B.  &  B.  89 
Russell  V.  Bell,  8  M.  &  W.  277 
A   mere  liability  is  insufficient. 
Abbott  v.  ITiclts,  5  Bing.  N.  C, 
578  ;  Eberle,  S)-c.  Co.  v.  Jovas,  18 
Q.  B.  D.  459  ;  56  L.  J.,  Q.  B.  278, 

(0  Rose  V.  Sims,  1  B.  &  Ad 
521  ;  but  see  Gibson  v.  Bell,  1 
Bin^.  K.  C.  743  ;  1  Scott,  712. 

(?«)  Yowng  v.  Banli  of  Bengal, 
I  Moors,  P.  C.  150.  But  as  to 
this  case,  see  Naorcgi  v.  Char- 
tered Banli  of  India,  L.  E.,  3 
C.  P.  444. 

(n)  E-v.  larte  Prescjtt,  1  Atk. 
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An  acceptance  of  the  bankrupt's  may  be  set  off  as  an 
ingredient  in  mutual  credit,  notwithstanding  that  it  was 
not  due  at  the  time  of  the  bankruptcy,  and  was  in  the 
liands  of  an  indorsee  (o). 

And  where  a  bill  is  indorsed,  credit  may  be  deemed  to  be 
given  to  the  indorser  as  well  as  to  the  acceptor,  and  there- 
fore if  the  indorser  become  bankrupt,  the  indorsement  may 
be  an  ingredient  in  mutual  credit  {p).  A  bill  accepted  for 
the  accommodation  of  the  bankrupt  is  within  the  mutual 
credit  clause  {q),  and  may,  under  that  clause,  be  set  off 
against  a  demand  by  the  trustees  in  bankruptcy  for  money 
had  and  received  to  their  use  after  the  bankruptcy  (»•). 

It  is  not  necessary,  to  constitute  mutual  credit,  that  the 
parties  both  intended  there  should  he  mutual  credit ;  it  is 
sufficient  though  one  take,  by  indorsement  from  a  third 
party,  the  note  or  acceptance  of  another  without  his 
knowledge  («). 

But  where  goods  or  bills  are  deposited  with  a  direction 
to  turn  them  into  money  and  apply  the  proceeds  in  a  par- 
ticular manner,  if  the  party  receiving  the  property  is  guilty 
of  a  breach  of  trust  he  cannot  claim  the  benefit  of  a  set-off 
under  this  section  (t). 

When  a  man's  private  account  at  a  bank  was  overdrawn, 
but  there  was  a  balance  on  a  trust  account  which  he  kept 
there   also   uader   a  different  name,  it  was  held  that  the 


230  ;  AtUruon  v.  Elliott,  7  T.  R. 
378.  But  the  mutual  credit  must 
have  existed  before  the  bank- 
ruptcy ;  thus  a  bill  drawn  by  the 
debtor  and  accepted  by  the  cre- 
ditor after  debtor  had  executed 
a  deed  of  assignment,  but  before 
registry  thereof,  cannot  be  set  offi 
against  debtor's  previous  accep- 
tance, inasmuch  as  at  the  date 
of  tile  deed  there  was  no  mutual 
credit.  Ex  parte  Ryder,  L.  R., 
fi  Chan.  Ap.  413  ;  40  L.  J.,  Bkcy. 
«3  ;  Selby  v.  Graces,  L.  R.,  3 
C.  P.  594. 

(«)  Collins  V.  Joiuis,  10  B.  &  C. 
777  ;  34  R.  R.  572  ;  Bolland  v, 
Nash,  8  B.  &  C.  105  ;  2  Man.  &  R. 
189;  32  R.  R.  346;  Ruisell  v. 
Bell,  8  M.  &  W.  277  ;  McKiniioii 
V.  Armstrong,  2  App.  Ca.  531. 

(p)  Alsager  v.  Currie,  12  M.  & 


W.  751 ;  and  see  Starey  v.  Burns, 
7  East,  435  ;  see  Young  v.  Bank 
of  Bengal,  1  Moore  P.  C.  150. 

(y)  Smith  v.  Hodsoii,  4  T.  R. 
211;  E.e  parte  Bayle,  Cooke's 
Bk.  Law,  542  ;  E-c paiieWagstaff, 

13  Ves.  65  ;  Bittlegton  v.  limmis, 

14  L.  J.,  C.  P.  117;  1  C.  B.  389. 
()')  Bittleston  v.  Timmis,  and 

see  Hume  v.  Muggleton,  3  M.  & 
W.  30.  The  mistake  in  the 
marginal  note  of  that;  case  is 
corrected  in  Bittleston  v.  Timmis, 
ubi  supra. 

(«)  Banliey  v.  SmUh,  3  T.  R. 
507. 

if)  Key  v.  Flint,  8  Taunt.  21  ; 
l.Moo.  451  ;  Ej)  parte  Fliat;  1 
Swanst.  30 ;  18  R.  R.  12 ; 
Bnchauan  v.  Findlay,  9  B.  &  C. 
738  ;  4  M.  &  Ry.  593. 
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banker,  who  had  notice  of  the  trust,  could  not  set  off  the     CHAPTER 
bahmce  agahist  the  deficit  («)•  ^^VJI- 

But  mutual  credit  will  not  destroy  a  lien  created  by  Mutual* 
express  contract.     C.  held  M.'s  acceptance  for  2il.,  and  sent  credit  does 
M.  iin  article  to  be  repaired  by  him.     It  was  agreed  that  0.   I'otextin- 
should  pay  M.  the  amount  of  the  repairs  in  ready  money.  ^       ""  "^''• 
Before  the  repairs  were  completed  M.  became  bankrupt. 
Held,  that  C.  could  not,  by  virtue  of  his  cross  demand  on 
the  acceptance,  sue  M.'s  assignees  in  trover  for  the  article 
before  paying  the  amount  of  the  repairs  (ir). 

Set-off  in  bankruptcy  may  be  either  in  an  action  at  law,    Set-off,  &o.  in 
or  before  the  Court  of  Bankruptcy.  bankruptcy, 

A  set-off  under  the  Bankruptcy  Act  is  available  in  all  1^°^  available. 
actions,  whether  for  debt  or  damages.  No  plea  or  notice 
was  formerly  necessary,  though  it  was  usual  to  plead  or  give 
notice  as  under  the  general  statutes.  But  by  Rule  8,  T.  T. 
1853,  re-enacting  R.  H.  4  Will.  4,  mutual  credit  must  be 
pleaded.  Where  the  assignees  or  trustees  affirm  the  bank- 
ru}>t's  dealings,  they  let  in  his  set-ott  {y).  An  assignment 
under  the  old  Insolvent  Debtors  Act  had  no  relation  back 
to  the  commencement  of  the  imprisonment,  and  therefore  ' 
the  assignees  having  declared  on  a  sale  by  the  insolvent, 
after  the  imprisonment,  and  before  the  ass-ignment,  not  on  a 
sale  by  themselves,  were  subject  to  the  defendant's  set-off 
against  the  insolvent  (z). 

To  an  action  for  a  debt  due  to  the  assignees  in  their 
official  character,  the  defendant  cannot  plead  a  set-off  due 
from  the  bankrupt  before  his  bankruptcy  («).  But  such  a 
set-off  may  be  the  subject  of  mutual  credit  (6).  A  garnishee 
could  not  set  off  a  debt  due  to  him  from  the  judgment 
creditor  (c). 

But  where,  there  being  no  bankruptcy,  a  company  in   Mutual  credit 
process  of  winding  up  held  acceptances  of  S.,  not  yet  due,  under  the 
but  &,  the  acceptor,  held  bills  drawn  and  indorsed  by  the  ^™^^^^^^ 
company,  which  bills,  the  drawees  having  refused  acceptance, 
had  therefore  become  a  present  debt  due  from  the  company 
to  S.  ;  it  was  held  on  appeal  that  the  official  liquidator  of 


(«)  III  re  Grots,  L.  R.,  6  Ch. 
App.  632.    Ante,  p.  31,  note  (w). 

(*)  Clarke  v.  Fell,  -t  B.  &  Ad. 
404 ;  1  Kev.  &  Man.  244  ;  JEai 
parte  Bennett,  9  Ch.  Ap.  293. 

(y)  Smith  V.  Ilodson,  4  T.  R. 
2\\. 

(z)  Shiir  v.  Simpson,  1  Bing. 


N.  C.  306. 

(a)  Groom  v.  Mealeij,  2  Bing. 
N.  C.  138  ;  2  Scott.  171  ;  Wood 
V.  Siiiitli,  4  M.  &  W.  523. 

(J)  See  Bittleston  v.  Tlimnis, 
14L.  J.,.C.P.  117;  1  C.  B.  389. 

(c)  Sampson  v.  L.  4'  S.  W. 
Ballway,  L.  R.,  10  Q.  B.  28. 
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the  company  had  a  right  to  negotiate  the  aeceptaiu'cs  of  S., 
because  there  was  no  mutual  credit,  the  case  not  then  being 
within  the  pi-ovisions  of  the  Bankruptcy  Kct(d). 

We  mny  now  consider  what  property  is  divisible  in 
satisfaction  of  the  claims  proved  upon  the  estate,  so  far 
as  material  to  this  work.  And  for  this  purpose  it  will  be 
sufBcient  to  note  that  from  the  general  rule  (e)  rendering 
divisible  all  the  property  belonging  to  or  vested  in  the  bank- 
rupt at  the  commencement  of  or  during  the  bankruptcy, 
is  excepted  property  held  by  him  on  trust  for  any  other 
person  (/).  And  further,  that  to  such  property  as  so 
belongs  to  or  is  vested  in  the  bankrupt,  are  to  be  added  all 
goods  falling  within  the  reputed  ownership  clause  {g). 

And  first  as  to  property  held  on  trust,  where  goods  are 
specifically  appropriated  prior  to  the  bankruptcy,  for  the 
purpose  of  meeting  bills  of  exchange,  the  holder  of  the  bill 
has  been  held  entitled  as  against  the  creditors  to  the  benefit 
of  the  above  exception,  since  as  to  such  goods  the  bankrupt 
is  in  effect  a  trustee  merely  for  the  person  entitled  to  receive 
the  contents  of  the  bill  (A). 

When  and  to  what  extent  securities  or  remittances  in  the 
hands  of  an  acceptor,  who  afterwards  becomes  bankrupt,  are 
available  in  favour  of  the  holder  of  the  bill,  is  a  question 
involving  many  difficulties,  and  it  has  accordingly  given 
occasion  to  much  discussion. 

These  questions  can  seldom  arise,  except  when  both  drawer 
and  acceptor  are  insolvent,  for  it  is  a  matter  of  indifference 
to  the  bill  holder  from  what  parties  or  funds  he  receives 
payment  (i). 


(d)  In  re  Commercial  Banli,  of 
India,  L.  E.  1  Ch.  App.  538; 
see  In  re  Agra  and.  MaxtermaiC s 
Bank,  L.  R.,  3  Eq.  337  ;  Ex  parte 
Price,  Re  Lanltester,  L.  R.,  10  Ch. 
648.  Though  the  Jud.  Act,  187.5, 
s.  10,  introduced  into  winding  up 
the  same  rights  as  to  set-ofE  and 
mutual  credits  and  dealings  as  in 
bankruptcy,  still  a  debt  cannot 
be  set  ofi  against  calls,  In  re 
Auriferous  Froih  Co.,  [1898]  1 
Ch.  691  ;  nor  a  judgment  debt, 
Gills'  case,  12  Ch.  D.  755  ;  and 
see  Washington  Diamond  Co.,  In 
re,  [1893]  3  Ch.  95.  Mutual 
dealings  must  result  in  specific 
money  claims,  liberie  Hotels  Case, 
18  Q.  B.  D.  459. 


(e)  Bankruptcy  Act,  1883,  s. 
44  (i). 

(/)  Id.  (1),  and  see  ante, 
p.  455,  note  (ct). 

ig}  Id.  (iii). 

(A)  jE&  parte  Inibert,  26  L.  J., 
Bkby.  65  ;  JBx  parte  Mower,  4 
Dea.  &  C.  449  ;  see  also  Imtscher 
V.  Comptoir  d'Escompte  de  Paris, 
1  Q.  B.  D.  709  ;  Jtankeny .  Alfaro, 
46  L.  J.,  Ch.  832  ;  5  Ch.  D.  786  ; 
Kinnaird  v.  Webster,  48  L.  J., 
Ch.  348  ;  10  Ch.  D.  139 ;  In  re 
Broad,  13  Q.  B.  D.  740  ;  ExpaHe 
Dever,  Id.  766  ;  Plielpi\.  Gomber, 
29  Ch.  D.  813  ;  Brown.  Shipley  v. 
Kough,  Id.  848,  as  to  what  is  a 
sufficient  appropriation. 

(i)'The  original  and  leading 
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The  general  rule  of  law,  seems  to  be,  that  when  both  the 
drawer  and  the  acceptor  of  a  bill  become  bankrupt,  and 
bills,  securities  or  funds  have  been  remitted  by  the  drawer 
to  the  acceptor,  and  specifically  appropriated  to  cover  the 
acceptor's  liability  on  his  acceptance,  the  holder  of  the  bill 
may  avail  himself  of  them  ;  they  do  not  belong  to  the 
acceptor's  general  creditors,  and  do  not  pass  to  his  trustee 
in  bankruptcy. 

Although  this  principle  applies  most  frequently  in  the 
case  of  actual  bankruptcy,  yet  it  is  not  essential  to  his 
application  that  the  insolvency  should  have  been  judicially 
ascertained  by  an  adjudication  in  bankruptcy.  It  is  enough 
if  the  parties  are  practically  insolvent  (/c).  The  securities 
need  not  be  deposited  by  a  party  to  the  bill ;  it  will  suffice 
if  the  depositor  be  liable  in  respect  of  the  transaction  for 
which  the  bill  was  drawn  {I).  To  fall  within  this  rule  the 
holder  must  be  entitled  to  prove  against  both  the  insolvent 
estates ;  where  therefore  the  bill  had  been  dishonoured  for 
non-acceptance  it  was  held  not  to  come  within  it  (?»). 

Where  the  customer  of  a  banker  had  lodged  a  sum  of 
money  with  a  bank  to  meet  an  acceptance,  and  the  acceptor 
fulled  before  its  maturity,  it  was  held  that  at  law  the  drawer 
could  not  maintain  an  action  against  the  banker,  there 
having  been  no  privity  of  contract  between  him  and  the 
banker  («).     And  in  a  similar  case  (o)  the  Vice-Chancellor 
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case  on  the  subject  is  Hx  parte 
Tr'aW«^,19Ves.345;  13E.E.217: 
the  complicated  facts  of  that  case, 
so  far  as  they  are  material  to  the 
question  now  under  considera- 
tion, are  clearly  stated  by  Lord 
ilomilly,  M.E.,  in  He  New  Zealand 
Banking  Company,  L.  E.,  4  Eq. 
226  ;  it  seems  that  the  balance 
must  be  in  favour  of  the  drawer. 
See  also  In  re  Suse,  No.  2  ;  14 
Q.  B.  D.  611  ;  54  L.  J.,  Q.  B.  390. 
(Jt)  Powles  V.  Sargreacen,  3 
De  G..  M.  &  G.  430  ;  Banh  of 
Ireland  v.  Perry,  L.  E.,  7  Ex. 
14  ;  41  L.  J.,  Ex.  9;  City  Bank 
V.  Lwltie,  L.  E.,  .5  Ch.  Ap.  773  ; 
Jn  re  Barned's  Bank,  L.  E.,  10 
Ch.  Ap.  198.  But  the  estate  of 
the  remitter  must  still  be  within 
the  jurisdiction  of  the  Court. 
In  re  Tglesiax,  L.  E.,  10  Ch.  Ap. 
685  ;  45  L.  J.,  Bkcy.  54.  And 
as  to  the.  doctrine  laid  down  in 
Powles  V.  Hargrearet,  ubi  sup., 
see  now  Boyal  Bank  of  Scotland 


Holder's  right 
to  funds  de- 
posited with  a 
third  person. 


V.  Commercial  Bank  of  Scotland, 
7  App.  Ca.  366. 

(J)  Ex  parte  Smart,  L.  E.,  8 
Ch.  Ap.  220. 

(m)  Vuughan  v.  Halliday, 
L.  E.,  9  Ch.  Ap.  561.  The  funds 
or  monies  claimed  for  the  benefit 
of  the  bill  holders  must  not  be 
absolutely  and  entirely  the  pro- 
perty of,  and  in  the  possession  of, 
one  of  the  parties  only.  Exjiarte 
Zambton,L.  E.,  10  Ch.  Ap.  405  ; 
Ex  parte  Banner,  L.  E.,  2  Ch.  D. 
278. 

(m)  Moore  v.  Busltell,  L.  J.  27 
Exch.  3.  See  Farley  v.  Turner, 
26  L.  J.,  Chan.  710. 

(tf)  Hill  V.  Moyds,  L.  E.,  8  Eq. 
290.  The  funds  must  be  specifi- 
cally appropriated  to  that  pur- 
pose, and  no  mere  statement  of 
the  drawer  can  create  any  lien 
on  funds  in  the  drawee's  hands. 
Tliompson  v.  Simpson,  L.  E.,  5 
Ch.  Ap.  659  ;  39  L.  J.,  Ch.  857  ; 
Louisiana  Bank  v.  Bank  of  A'eio 
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followed  the  law,  and  held  there  was  no  equity  in  favour 
of  the  drawer.  An  acceptor  who  has  deposited  money  with 
a  bank  to  meet  a  bill,  on  the  bank's  failure  has  only  the 
rights  of  an  ordinary  creditor  (;») ;  and  where  funds  were 
remitted  to  a  bank  to  meet  an  acceptance,  the  banker  was 
held  to  be  entitled  to  retain  them  for  a  debt  due  to  him 
from  the  sender  {q). 

The  acceptor's  right  to  the  benefit  of  a  guarantee  given 
to  him  is  not  transferred  to  a  holder  of  the  bill  {r),  unless 
the  guarantee  be  given  for  the  purpose  of  being  exhibited 
to  other  parties  (s). 

Next  as  to  the  reputed  ownership  clause  (t). 

The  share  of  a  dormant  partner  did  not  pass  to  the 
trustee  in  bankruptcy  under  this  clause  (m).  But  the  claim 
of  a  lender,  who  is  to  have  a  share  of  the  profits,  and  wlio 


Orleans,  L.  E.,  6  .H.  of  L.  352. 
In  Ranlten  v.  Alfaro,  5  Ch.  D. 
786,  the  statement  was  made 
both  to  holder  and  drawee. 

(^)  Massey's  ease,  39  L.  J., 
Ch.  635. 

(g)  Johnson  v.  Roharts,  L.  E., 
10  Ch.  Ap.  505. 

()•)  ^a'  parte  StepJiens,  L.  R., 
3  Ch.  Ap.  753. 

(s)  In,  re  Agra  and  Master- 
man's  Bank,  L.  E.,  2  Ch.  Ap.  391. 
In  Hallett's  case,  [1894]  2  Q.  B. 
256,  the  guarantee  of  the  maker's 
solvency  ran  in  favour  of  payee 
or  holder. 

(f)  The  Bankruptcy  Act  of 
1883,  s.  4i  (iii),  provides  that 
the  property  divisible  shall  com- 
prise "  all  goods  being  at  the 
commencement  of  the  bank- 
ruptcy in  the  possession,  order 
or  disposition  of  the  bankrupt  in 
his  trade  or  business  by  the  con- 
sent and  permission  of  the  true 
owner,  under  such  circumstances 
that  he  is  the  reputed  owner 
thereof  :  provided  that  things  in 
action,  other  than  debts  due  or 
growing  due  to  the  bankrupt  in 
the  course  of  his  trade  or  busi- 
ness, shall  not  be  deemed  goods  " 
within  that  section.  The  Bank- 
rupt Act  (12  &  13  Vict.  c.  106), 


s.  125,  following  the  series  of 
Acts  from  the  time  of  James  I., 
enacted  that,  if  at  the  time  of 
the  bankruptcy  the  bankrupt 
had,  by  the  consent  of  the  true 
owner,  in  his  possession,  order  or 
disposition,  any  goods  whereof 
he  was  the  reputed  owner,  the 
Court  should  have  power  to  order 
them  to  be  sold  for  his  creditors. 
The  necessity  for  an  order,  intro- 
duced by  this  section,  was  dis- 
continued in  the  Act  of  1869  (32 
&  33  Vict.  c.  71),  s.  15,  which 
repealed  all  the  former  provisions 
on  the  subject;  but  it  confined 
the  doctrine  of  reputed  owner- 
ship to  bankrupts  being  traders. 
And  whereas  sect.  125  of  the  Act 
of  1849  (12  &  13  Vict.  o.  106), 
applied  not  only  to  things  in 
possession,  but  to  things  in  action, 
as  bonds,  policies  and  other  debts 
iRyall  V.  Bjtlle,  1  Ves.  sen.  348  ; 

1  Atk.  164),  the  Act  of  1869  took 
out  of  the  operation  of  the  reputed 
ownership  clause  all  things  in 
action,  except  debts  due  to  the 
bankrupt  in  the  course  of  his 
trade,  in  which  respect  it  is  fol- 
lowed by  the  above  quoted  clause 
of  the  Act  of  1883. 

(«)  S^ynolds  v.  Rowley,  L.  B., 

2  Q.  B.  474  ;  36  L.  J.,  Q.'  B.  247. 
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would  formerly  have  been  deemed  a  dormant  partner,  was 

postponed  to  the  claims  of  other  creditors  by  28  &  29  Vict. 

c.  8(!,  s.  o  (now  repealed,  but  re-enacted  in  Partnership  Act, 
1890,  s.  3),  should  the  debtor  become  bankrupt  or  die  in 
insolvent  circumstances  (»). 

Where  a  creditor  assigns  a  trade  debt,  and  then  becomes  Assigned 
bankrupt,  the  general  rule  is  that  the  debt  so   assigned  <^'=.^'?'  "''^'=" 
passes  nevertheless  to  the  trustee  in  bankruptcy,  as  being  '" 
in  the  order  and  disposition  of  the  banki-upt  with  the  con- 
sent of  the  true  owner,  unless  the  debtcir  have  had  notice  of 
the  assignment.     It  is,  however,  suflBcient  if  the  assignee  of 
the  debt  do  all  he  can  to  give  notice  or  despatch  a  notice 
before  the  bankruptcy,  though  it  be  not  received  by  the 
debtor  till  after  the  bankruptcy  (y).     It  has  been  held  that 
a  debt,  in  order  to  pass  under  the  reputed  ownership  clause, 
must  have  been  wi conscientiously  allowed  to  remain  in  the 
disposition  of  the  bankrupt  (2). 

The  debtor's  knowledge  of  the  assignment  is  not 
necessary  where  a  negotiable  bill  or  note  is  indorsed  or 
transferred,  for  the  legal  title  to  the  debt  is  conveyed 
by  the  indorsement  or  delivery.  But  if  a  trader,  who 
afterwards  becomes  bankrupt,  indorses  a  bill  or  note  not 
negotiable,  unless  the  debtor  have  had  notice,  the  bill  or 
note  passes  to  the  bankrupt's  trustee  by  reputed  owner- 
ship {a). 


Bills  or  notes  may  pass  to  the  trustee  of  a  bankrupt  under 
the  clause  of  reputed  ownership.  A  person  having  three 
bills  of  exchange,  applied  to  a  country  banker  with  whom 
he  had  had  no  previous  dealings,  to  give  for  them  a  bill  on 
London  for  the  same  amount ;  and  the  bill  .given  by  the 
banker  was  afterwards  dishonoured  : — Held,  that  this  was 
a  complete  exchange  of  securities,  and  that  trover  would 
not  lie  for  the  three  bills  of  exchange  ;  and  that  if  the 
exchange  had  not  ieen  complete,  still  that,  the  banker  having 
become  a  bankrupt,  and  the  three  bills  having  come  to  the 


Bills  and  notes 

within  it. 


(x)  In  re  Bamgden,  40  L.  J., 
Bkcy.  89. 

(w)  Belclier  v.  Bellamy,  17 
L.  J.,  Exch.  219  ;  2  Exch.  303. 
See  Brewin  v.  Short,  5  E.  &  B. 
227  ;  24  L.  J.,  Q.  B.  297. 

(z)  See  Jm/  v.  Campbell,  1 
Sch.  &  Lef.  336  ;  9  E.  E.  39 ; 
and  Load  v.  Qreen,  1.5  M.  &  W. 
216  ;  Hamilton  v.  Bell,  10  Exch. 
.">4o.     Where    the    creditor    had 


assigned  a  debt,  and  drew  on  the 
debtor  for  the  amount,  but 
the  assignee  neither  presented 
the  draft  nor  gave  notice  of  the 
assignment,  the  -debt  remained 
within  the  order  and  disposition 
of  the  creditor  on  his  bank- 
ruptcy, Ej;  parte  Gvetz,  [1898] 
1  Q.  B.  787. 

(a)  Belcher    v.    Campbell,    8 
Q.  B.  1. 
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possession  of  his  assignees,  must  be  considered  as  goods  and 
chattels  in  the  order  and  disposition  of  the  bankrupt  at  the 
time  of  the  bankruptcy,  tvithin  the  meaning  of  the  Bankrupt 
Act.  "  These  bills,"  says  Abbot,  C.  J.,  "  being  negotiable 
securities,  of  which  the  bankrupts  might  dispose,  and 
having  remained  in  their  possession  till  the  time  of  the 
bankruptcy,  and  so  come  to  their  assignees,  are,  in  my 
opinion,  within  the  operation  of  the  statute.  It  has  been 
held  that  debts  are  within  the  statute  ;  if  so,  &  fortiori,  bills 
of  exchange  must  be  "  (J). 

But  a  bill  or  note  in  the  hands  of  an  ugent  for  a  specific 
purpose  does  not  pass  to  his  trustees  by  reputed  owner- 
ship (c). 

Bills  remitted  to  an  agent  as  a  factor  or  banker,  and 
entered  short  while  unpaid,  or  paid  in  generallj',  for  the 
amount  to  be  received  (d)  by  such  banker,  or  for  any  other 
specific  purpose  (e),  and  not  discounted  or  treated  as  cash, 
are  considered  as  still  in  the  possession  of  the  principal ; 
and,  therefore,  in  case  of  the  bankruptcy  of  such  agent, 
banker,  or  factor,  they  do  not  pass  to  his  trustee,  but  must 
be  returned  to  the  principal,  subject  to  such  lien  as  the 
agent  may  have  upon  them.  "Every  man,"  says  Lord 
EUeuborough,  "  who  pays  bills  not  due  into  the  hands  of 
his  banker,  places  them  there,  as  in  the  hands  of  his  agent, 
to  obtain  payment  of  them  when  due.  If  the  banker  dis- 
count the  bill,  or  advance  money  upon  the  credit  of  it,  that 
alters  the  case  ;  he  then  acquires  the  entire  property  in  it, 
or  has  a  lien  on  it,  pro  tanto,  for  his  advance  "  (/"). 


(J)  Horriblower  v.  Proud,  2 
B.  &  Aid.  327:  20  K.  K.  456. 
See  Bryson  v.  Wylie,  1  B.  &  P. 
83,  n.  As  to  accommodation  bills 
in  the  hands  of  the  party  for 
whose  accommodation  they  were 
accepted,  see  Wallace  t.  Hard- 
acre,  1  Camp.  46  ;  10  R.  R.  629. 

(fi)  Bruee  v.  Hurly,  1  Stark. 
23  ;  Belcher  v.  Campbell,  8  Q.  B. 
1.  See  TooJi  v.  Hollingwortli,  5 
T.  R.  215  ;  2  R.  R.  573. 

(d)  See  Jomhart  v.  Woollett,  2 
M.  &  C.  389  ;  Mx  parte  Mwards, 
11  L.  J.,  Bank.  ^6. 

(js)  Belcher  v.  Campbell,  8  Q.B. 
11. 

(/)  Giles  Y.  Perhiiis,  9  East, 
12.  See  Ex  parte  Dwmas,  1  Atk. 
232  ;  2  Ves.  sen.  582  ;  Zinck  v. 
Waller,  2  W.  Bl.  1154  ;  Belton  v. 


Pvller,  1  B.  &  P.  539  ;  4  R.  R. 
723  ;  Ex  parte  Sargeant,  1  Rose, 
153  ;  Ex  parte  Sellers,  18  Ves.' 
229,  S.  P.  ;  Ex  parte  Pease,  1 
Rose,  232  ;  Ex  parte  WaJtefield 
Bank,  1  Rose,  242  ;  Carstairs  v. 
Bates,  3  Camp.  301 ;  Ex  parte 
M'Gae,  2  Rose,  376;  Ex  parte 
The  Leeds  Bank,  1  Rose,  254  ; 
19  Ves.  25  ;  Ex  parte  Mmoton,, 
17  Ves.  426;  1  Rose,  15;  Ex 
parte  Buchanan,  1  Rose,  280 ; 
2  Rose,  162  ;  Ex  parte  Waring, 
2  Rose,  182  ;  13  R.  R.  217.  Sums 
retained  by  a  banker  to  meet 
acceptances,  the  marginal  notes 
for  which  given  by  the  banker 
had  been  transferred,  are  not 
within  order  and  disposition  of 
customer  if  banki-upt.  Ex  parte 
Kemp,  L.  R.,  9  Ch.  Ap.  383. 
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And  the  law  is  the  same  though  the  amount  of  the  bills     chapter 
be  entered  by  the  banker  in  the  cash  column  of  the  ledger       xxvii. 
and  pass-book,  and  though  the  banker  pay  them  away  or 
discount  them  at  his  discretion. 

A  customer  was  in  the  habit  of  indorsing  and  paying 
into  his  banker's  hands  bills  not  due,  which,  if  approved, 
were  nnmediately  entered  as  bills  to  his  credit,  to  the  full 
amount;  and  he  was  then  at  liberty  to  draw  for  that 
amount  by  cheques  on  the  bank.  The  customer  was  charged 
with  interest  upon  all  cash  payments  to  him,  from  the  time 
when  made,  and  upon  all  payments  by  bills  from  the  time 
when  they  were  due  and  paid,  and  had  credit  for  interest 
upon  cash  paid  into  the  bank  from  the  time  of  the  payment, 
and  upon  bills  paid  ih  from  the  time  when  the  amount  of 
them  was  received.  The  bankers  paid  away  such  bills  to 
their  customers  as  they  thought  fit.  The  bankers  having 
become  bankrupt,  it  was  held,  that  the  customer  might 
maintain  trover  against  their  assignees  for  bills  paid  iu  by 
him,  and  remaining  in  specie  in  their  hands,  the  cash 
balance,  independently  of  the  bills,  being  in  the  favour  of 
the  custon^er  at  the  time  of  the  bankruptcy  ;  Bayley,  J., 
observing,  "  It  has  been  argued  for  the  defendants,  that  we 
must  infer  an  agreement  to  have  been  made  between  the 
banker  and  his  customer,  that,  as  soon  as  bills  reached  the 
hands  of  the  banker,  the  property  should  be  changed. 
Undoubtedly,  if  there  were  any  such  bargain,  the  defendants 
would  be  entitled  to  our  judgment ;  but  if  there  be  no  such 
bargain,  then  the  case  of  customer  and  banker  resembles 
that  of  principal  and  factor  ;  and  the  bills,  remaining 
in  the  banker's  hands  in  specie,  will,  notwithstanding  the 
bankruptcy  of  the  banker,  continue  the  property  of  the 
customer."  Though  the  amount  of  the  bills  was  carried 
into  the  cash  column,  it  does  not  follow  that  the  customer 
consented  to  their  being  considered  as  cash  (g).  The 
trustee  may  be  restrained  by  injunction  from  negotiating 
the  bills  (A). 

As  to  the  position  of  the  bankrupt  prior  to  discharge,  position  of 
certain  points  have  been  before  the  Courts. 


BANKSTJPT 
PBIOR  to 
DISCHAKGE. 


( j)  Tliompson  v.  Giles,  2  B.  &  were  handed  to  the  banker  before 

C.  422  ;  3  DowL  &  K.  733  ;    26  due,  or  "  short,"  as  it  is  termed ; 

K.  K.  392  ;  Ex  parte  Barhworth,  but  in  Gaden's  ease,  Priv.  Counc., 

27  L.  J.,  Bkcy.  5.     In  Hx  parte  Feb.   23,    [1899]    the  same  was 

Stannard,  10  Morr.  193,  Vaughan  held  of  a  cheque  which  must  be 

Williams,  J.,  held  that  the  decision  payable  on  demand, 

in  Thompsons.  G'ifc*  was  largely  (A)  Ex   parte  Jomhert,    Cor, 

grounded  on  the  fact  that  the  bills  V.-C,  Deo.  1836. 
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If  the  holder  of  a  bill  of  exchange,  ia  which  he  has  a 
beneficial  interest,  becomes  bankrupt,  the  property  in  the 
bill  vests,  from  the  time  of  the  act  of  bankruptcy,  in  his 
trustee ;  and  under  the  earlier  Acts  it  was  held  that  the 
assignees  must  indorse  {i). 

But  as,  in  general,  property,  in  which  a  bankrupt  has  no 
beneficial  interest,  does  not  pass  to  his  trustees,  he  may,  after 
an  act  of  bankruptcy,  indorse  a  bill  accepted  for  his  accom- 
modation, so  as  to  convey  to  his  indorsee  a  right  of  action 
against  the  accommodation  acceptor  (k). 

The  distinction  (I)  between  a  payment  in  money  and  a 
payment  or  satisfaction  by  bills,  is, -at  this  day,  of  Irss 
moment,  since  now,  not  only  payments,  but  all  contracts, 
dealings  and  transactions  with  a  bankrupt  prior  to  receiving 
order,  and  without  notice  of  an  act  of  bankruptcy  available 
for  adjudication,  are  protected  (m). 

Where  a  negotiable  instrument  is  given  to  the  bankrupt 
after  his  bankruptcy,  the  bankrupt  has  the  property  in  it, 
unless  the  trustees  choose  to  interfere  (n).  Until  the  trustee 
intervenes,  all  transactions  by  a  bankrupt  after  his  bank- 
ruptcy with  any  person  dealing  with  him  bond  fide  and  for 
value,  in  respect  of  his  after-acquired  property,  whether 
with  or  without  knowledge  of  the  bankruptcy,  are  valid  as 
against  the  trustee  (o). 

If  a  man  already  a  bankrupt  be  payee  of  a  negotiable  bill 
or  note,  the  acceptor  or  maker  cannot  dispute  the  payee's 
capacity  to  indorse  (^). 

The  order  of  discharge  releases  the  bankrupt  from  all 
debts  provable  in  bankruptcy  except  recognizances,  crown 


(i)  Pinlierton  v.  Marshall,  2 
H.  B.  335  ;  Thomason  v.  Frere, 
10  East,  418  ;  10  R.  R.  341. 

(It)  Arden  v.  WatMns,  8  East, 
317  ;  Wallace  v.  Sardacre,  1 
Camp.  4.5  ;  10  R.  R.  629  ;  Rams- 
buttom  V.  Oatur,  1  Stark.  228. 

(Q  SawluTui  V.  Penfuld,  2  Ves. 
sen.  5.50 ;  Williins  v.  Casey,  7 
T.  R.  711  ;  4  R.  R.  558  ;  Bayly 
v.  Scliofield,  1  M.  &  Sel.  338'; 
see  Bishop  v.  Crawsluiy,  3  B.  & 
C.  415  ;  5  Dowl.  &  K.  279. 

(j«)  See  ante,  Protected 
Dealings,  p.  457. 

(fl)  Brayton  v.  Bale,  2  B.  &  C. 


293  ;  3  Dowl.  &  K.  534  ;  26  R.  R. 
356  ;  Serhert  v.  Sayer,  5  Q.  B. 
965  ;  13  L.  J.,  Q.  B.  209.  In,  re 
Pettit,  1  Ch.  D.  478. 

(«)  Cohen  v.  Mitchell,  25  Q.  B. 
D.  267.  But  when  the  bill  dis- 
counted by  the  bankrupt  was 
really  acquired  before,  the  trustee 
can  follovithe  proceeds.  In  re 
Rogers,  8  Morr.  236. 

(p)  Brayton  v.  Bale,  2  B.  & 
C.  293  ;  26  R.  R.  356 ;  PUt  v. 
CJmppelow,  8  M.  &  W.  616; 
Braithwaite  v.  Gardiner,  8  Q.  B. 
473.  Code,  s.  54  (1).  See  the 
Chapter  on  Acceptance. 
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Banhniptcy  of  Parties  to  a  Bill  or  Note. 

debts,  and  liabilities  for  revenue  oflFences  or  on  bail  bonds 
in  prosecutions  for  such  offences  (in  flhicli  excepted  cases 
the  wi-itten  consent  of  the  Treasury  to  his  discharge  is 
required),  nor  will  the  discharge  release  him  from  liability 
incuiTed  by  means  of  any  fraud  or  fraudulent  breach  of 
trust  to  which  he  was  a  party  (q).  Nor,  again,  will  the  order 
release  any  person  who  at  the  date  of  the  receiving  order 
was  partner  or  co-trustee  with  the  bankrupt  or  jointly 
bound  with  him  or  surety  for  him  (r). 

Under  the  Act  of  1869  and  Rules  of  1870  it  was  held  Valuation  of 
that  bills  held  by  a  banker  "  pending  discount,"  i.e.,  during  securities  for 
inquiries  as  to  "the  solvency  of  the  acceptors,  the  banker  !'"^.P°se  of 
meanwhile  making  some  advances  to  the  customer  on  the 
credit  of  the  bills,  were  not  securities  which  the  banker  was 
bound  to  value  in  proving  under  the  bankruptcy  of  the 
customer  (s).     But  as  to  voting,  it  is  expressly  provided  by 
the  Act  now  in  force  (i)  that  no  creditor  under  such  circum- 
stances shall  be  entitled  to  vote  unless  he  is  willing  for 
the  purpose  of  voting,  but  not  for  the  purposes  of  dividend, 
to  estimate  and  deduct  the  value  of  the   security  from 
his  proof. 


(?)  46  &  il  Vict.  c.  52,  s.  30 
(1),  (2).  The  words  in  italics 
were  not  in  sect.  49  of  the  Act  of 
1869.  See  Cooper  v.  Pnchard, 
11  Q.  B.  D.  351.  As  to  bills 
accepted  in  blanic  before  bank- 
ruptcy and  filled  up  after  dis- 
charge, see  Temjjle  v.  Piillen, 
8  Exch.  389  ;  22  L.  J.,  Ex.  151  ; 
Awde  V.  Dixon,  6  Exch.  869  ; 
L.  4-  S.  W.  Bank  v.  miitum-t/i, 


5  Exch.  D.  96  :  Ej; parte  Burtlett, 
3  De  G.  &  J.  378. 

OO  Ibid.  (3). 

(«)  Ex  parte  Scliofield,  lie 
Firth,  L.  E.,  12  Ch.  D.  337.  In 
Form  72,  Bank.  R.  1886-1890,  the 
bills  must  be  specified.  See  E.c 
■parte  Kidd,  5  Mans.  227. 

(«)  Bankruptcy  Act,  1883,  sch. 
l,r.  11. 


B.B.K. 
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STATUTES. 

[55  Geo.  3,  c.  184,  s.  23.] 

An  Act  for  repealiti^  the  Stamp  Duties  on  Deeds,  Law 
Proceedings,  and  other  written  or  printed  Instruments, 
and  the  Duties  on  fire  Insurances,  and  on  Legacies  and 
Successions  to  Personal' Estate  upon  Intestacies,  now  pay- 
able in  Great  Britain,  and  for  granting  othm-  Duties  in 
lieu  thereof. 

XXIII.  And  be  it  further  enacted,  that  from  and  after  the 
thirty-first  day  of  August,  one  thousand  eight  hundred  and 
fifteen,  it  shall  be  lawful  for  the  governor  and  company  of  the 
Bank  of  Scotland,  and  the  Eoyal  Bank  of  Scotland,  and  the 
British  Linen  Company  in  Scotland,  respectively,  to  issue  their 
promissoiy  notes  for  the  sums  of  one  pound,  one  guinea,  two 
pounds,  and  two  guineas,  payable  to  the  bearer  on  demand,  on 
unstamped  paper,  in  the  same  manner  as  they  were  authorized 
to  do  by  the  aforesaid  act  of  the  forty-eighth  year  of  his  Majesty's 
reign ;  they  the  said  governor  and  company  of  the  Bank  of  Scot- 
land, and  the  Eoyal  Bank  of  Scotland,  and  the  British  Linen 
Company,  respectively,  giving  such  security,  and  keeping  and 
producing  true  accounts  of  all  the  notes  so  to  be  issued  by  them 
respectively,  and  accounting  for  and  paying  the  several  duties 
payable  in  respect  of  such  notes,  in  such  and  the  same  manner, 
in  all  respects,  as  is  and  are  prescribed  and  required  by  the  said 
last-mentioned  act  with  regard  to  the  notes  thereby  allowed  to 
be  issued  by  them  on  unstamped  paper,  and  also  to  re-issue  such 
promissory  notes  respectively,  from  time  to  time,  after  the  pay- 
ment thereof,  as  often  as  they  shall  think  fit  (a). 


(a)  Repealed,  S.  L.  Rev.  Act, 
1874.  Fractions  of  a  pound 
sterling  have  been  prohibited 
■since  8  &  9  Vict.  c.  38,  s.  o,  which 
Act  also  by  sect.  13  otherwise 
practically  confirms   the  above 


privileges,  and  by  sect.  15  makes 
Bank  of  England  notes  not  a 
legal  tender  in  Scotland,  as  is 
also  the  case  in  Ireland,  8  &  9 
Vict.  c.  37,  s.  6. 


55  Geo.  3, 
u.  184. 

The  Bank  and 
Royal  Bank 
of  Scotland, 
and  British 
Linen  Com- 
pany, may 
issue  small 
notes  on  un- 
stamped 
paper, 
accounting 
for  duties. 
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[9  Geo.  4,  c.  14,  ss.  1,  3,  4,  5,  8.] 

An  Act  for  rendering  a  tvritten  Memorandum  necessary  to  the 
Validity  of  certain  Promises  and  Engagements. 

9  Geo.  4  c.  14.       "  Whereas,  by  an  act  passed  in  England,  in  the  twenty-first 

year  of  the  reign  of  King  James  the  First,  it  was,  among  other 

English  Act,  things,  enacted,  that  all  actions  of  account  and  upon  the  case, 
21  Jac.ljC.  16.  other  than  such  accounts  as  concern  the  trade  of  merchandize 
between  merchant  and  merchant,  their  factors  or  servants,  all 
actions  of  debt  grounded  upon  any  lending  or  contract  without 
specialty,  and  all  actions  of  debt  for  arrearages  of  rent,  should 
be  commenced  within  three  years  after  the  end  of  the  then 
present  session  of  parliament,  or  within  six  years  next  after 
the  cause  of  such  actions  or  suit,  and  not  after :  and  whereas  a 
Irish  Act,  similar  enactment  is  contained  in  an  act  passed  in  Ireland, 

10 Gar.  1, Bess,  in  the  tenth  year  of  the   reign  of  King  Charles  the  First; 
2,  c.  6.  and  whereas  various  questions  have  arisen  in  actions  founded 

on  simple  contract,  as  to  the  proof  and  effect  of  acknowledg- 
ments and  promises  offered  in  evidence  for  the  purpose  of 
taking  cases  out  of  the  operation  of  the  said  enactments ; 
and  it  is  expedient  to  prevent  such  questions,  and  to  make 
provision  for  giving  eflfect  to  the  said  enactments;  and  to  the 
intention  thereof : "  be  it  therefore  enacted  by  the  king's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  That,  in  actions  of 
debt  or  upon  the  case,  grounded  upon  any  simple  contract,  no 
acknowledgment  or  promise  by  words  only  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to 
take  any  case  out  of  the  operation  of  the  said  enactments  or 
either  of  them,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  shall  be  made  or  con-  ~ 
tained  by  or  in  some  wiiting,  to  be  signed  by  the  party  charge- 
able thereby;  and  that  where  there  shall  be  two  or  more  joint 
contractors,  or  executors  or  administrators  of  any  contractor,  no 
such  joint  contractoi',  executor  or  administrator,  shall  lose  the 
benefit  of  the  said  enactments  or  either  of  them,  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  any  written  acknow- 
ledgment or  promise  made  and  signed  by  any  other  or  others 
of  them ;  provided  always,  that  nothing  herein  contained  shall 
alter  or  take  away  or  lessen  the  effect  of  any  payment  of  any 
principal  or  interest  made  by  any  person  whatsoever  ;  provided 
also,  that  in  actions  to  be  commenced  against  two  or  more  such 
joint  contractors,  or  executors  or  .  administrators,  if  it  shall 
appear,  at  the  trial  or  otherwise,  that  the  plaintiff  though  barred 
by  either  of  the  said  recited  acts  or  this  act,  as  to  one  or  more 
of  such  joint  contractors,  or  executors  or  administrators,  shall 
nevertheless  be  entitled  to  recover  against  any  other  or  others 
of  the  defendants,  by  virtue  of  a  new  acknowledgment  or  pro- 
mise, or  otherwise,  jiidgment  may  be  given  and  costs  allowed 


In  actions  of 
debt  or  upon 
the  case,  no 
acknowledg- 
ment shall  be 
deemed  suffi- 
cient, unless 
it  be  in 
writing  or  by 
part  pay- 
ment. 

Joint  con- 
tractors. 


Proviso  for 
the  case  of 
joint  con- 
tractors. 
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for  the  plaintifl  as  to  sucli  defendant  or  defendants   against   9  Geo  4  c  14 

wnom  he  shall  recover,  or  for  the  other  defendant  or  defendants,   '^-^ •" 

against  the  plaintiff. 

III.  And  be  it  fm-ther  enacted,  that  no  indorsement  or  memo-  Indorsements 
randum  of  any  payment,  written  or  made  after  the  time  ap-  of  payment, 
pointed  for  this  act  to  take  effect,  upon  any  promissory  note, 
bill  ot  exchange,  or  other  writing,  by  or  on  the  behalf  of  the 
party  to  whom  such  payment  shaU  be  made,  shall  be  deemed 
sulfacient  proof  of  such  payment,  so  as  to  take  the  case  out  of 
the  operation  of  either  of  the  said  statutes. 

?^-  ^^^  be  it  further  enacted,  that  the  said  recited  acts,  and  Simple  con- 

this  act,  shall  be  deemed  and  taken  to  apply  to  the  case  of  any  tract  debts 

debt  on  simple  contract  alleged  by  way  of  set-off  on  the  part  of  alleged  by 

any  defendant,  either  by  plea,  notice  or  otherwise.  way  of  set-off. 

y.  And  be  it  further  enacted,  that  no  action  shall  be  main-    Confirmation 
tamed  whereby  to  charge  any  person  upon  any  promise  made   of  promises 
after  full   age   to  pay   any   debt   contracted   during  infancy,    made  by 
or  upon  any  ratification  after  full  age  of  any  promise  or  simple   ™fants. 
contract  made  during  infancy,  unless  such  promise  or  ratification 
shall  be  made  by  some  writing  signed  by  the  party  to  be  charged 
therewith.     (Repealed  S.  L.  Eev.  1875,  cf.  37  &  38  Vict.  c.  62, 
s.  2.) 

Vni.  And  be  it  further  enacted,  that  no  memorandum  or  Exempted 
agreement  made  necessary  by  this   act,    shall  be   deemed  an   from  stamps, 
agreement  within  the  meaning  of  any  statute  relating  to  the 
duties  of  stamps. 


[7  &  8  Vict.  c.  32.J 

An  Act  to  regulate  the  Issue  of  Banlc  Notes,  and  for  giving  to 
the  Governor  and  Company  of  the  Banlc  of  England  certain 
Privileges  for  a  limited  Period.  [19th  July,  1844.] 

IV.  And  be  it  enacted  that,  from  and  after  the  thirty-first 
day  of  August,  one  thousand  eight  hundred  and  forty-four,  all 
persons  shall  be  entitled  to  demand,  from  the  Issue  Department 
of  the  Bank  of  England,  Bank  of  England  notes  in  exchange 
for  gold  bullion  at  the  rate  of  three  pounds  seventeen  shillings 
and  ninepence  per  ounce  of  standard  gold :  provided  always,' 
that  the  said  governor  and  company  shall  in  alt  cases  be  entitled 
to  require  such  gold  bullion  to  be  melted  and  assayed  by  persons 
approved  by  the  said  governor  and  company  at  the  expense  of 
the  parties  tendering  such  gold  bullion. 


7  &  8  Vict. 
c.82. 

All  persons 
may  demand 
of  the  issue 
department 
notes  for  gold 
bullion. 


X.  And  be  it  enacted,  that,  from  and  after  the  passing  of  this   No  new  bank 
act,  no  person  other  than  a  banker  who,  on  the  sixth  day  of  of  issue. 
May,  one  thousand  eight  hundred  and  forty-four,  was  lawfully 
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7  &  a  viot. 

0.  32. 

Bestriction 
against  issue 
of  bank 
notes; 


Bankers 
ceasing  to 
issue  notes 
may  not 
resume. 


Banks  within 
sixty-five 
miles  of 
London  may 
accept,  &c., 
bills. 


issuing  his  own  bank  notes,  shall  -make  or  issue  bank  notes  in 
any  part  of  the  United  Kingdom. 

XI.  And  be  it  enacted,  that  from  and  after  the  passing  of  this 
act  it  shall  not  be  lawful  for  any  banker  to  draw,  accept,  make 
or  issue,  in  England  or  Wales,  any  bill  of  exchange  or  promis- 
sory note  or  engagement  for  the  payment  of  money  payable  to 
bearer  on  demand,  or  to  borrow,  owe,  or  take  up,  in  England 
or  Wales,  any  sums  or  sum  of  money  on  the  bills  or  notes  of 
such  banker  payable  to  bearer  on  demand,  save  and  except  that 
it  shall  be  lawful  for  any  banker  who  was  on  the  sixth  day  of 
May,  one  thousand  eight  hundred  and  forty-four,  carrying  on 
the  business  of  a  banker  in  England  or  Wales,  and  was  then 
lawfully  issuing,  in  England  or  Wales,  his  own  bank  notes, 
under  the  authority  of  a  licence  to  that  effect,  to  continue  to 
issue  Such  notes  to  the  extent  and  under  the  conditions  herein- 
after mentioned,  but  not  further  or  otherwise ;  and  the  right  of 
any  company  or  partnership  to  continue  to  issue  such  notes  shall 
hot  be  in  any  manner  prejudiced  or  affected  by  any  change 
which  may  hereafter  take  place  in  the  personal  composition,  of 
Such  company  or  partnership,  either  by  the  transfer  of  any 
shares  or  share  therein,  or  by  the  admission  Of  any  new  partner 
pr  member  thereto,  or  by  the  retirement  of  any  present  partner 
or  member  therefrom:  provided  always,  that  it  shall  not  be 
lawful  for  any  company  or  partnership  now  consisting  of  only 
six  or  less  than  six  persons  to  issue  bank  notes  at  any  time 
after  the  number  of  partners  therein  shall  exceed  six  in  the 
whole. 

XTI.  And  be  it  enacted,  that  if  any  banker,  in  any  part  of 
the  "United  Kingdom",  who  after  the  passing  of  this  act  shall  he 
entitled  to  issue  bank  notes  shall  "become  bankrupt,  or  shall 
cease  to  carry  on  the  business  of  a  banker,  or  shall  discontinue 
the  issue  of  bank  notes,  either  by  agreement  with  the  governor 
and  company  of  the  Bank  of  England  or  otherwise,  it  shall  not 
be  lawful  for  such  banker  at  any  time  thereafter  to  issue  any 
such  notes, 

XXVI.  And  be  it  enacted,  that  from  and  after  the  passing  of 
this  act,  it  shall  be  lawful  fcir  any  society  or  company  or  any 
persons  in  partnership,  though  exceeding  six  in  number,  carry- 
ing on  the  business  of  bankmg  in  London,  or  Within  sixty-five 
miles  thereof,  to  draw,  accept  or  indorse  bills  of  exchange,  not 
being  payable  to  bearer  on  demand,  anything  in  the  hereinbefore 
recited  act  passed  in  the  fourth  year  of  the  reign  of  his  said 
Majesty  King  William  the  Fourth,  or  in  any  other  act,  to  the 
contrary  notwithstanding. 


Statuies. 
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[16  &  17  Vicfc.  c.  59. J 

An  Act  to  repeal  certain  Stamp  Duties,  and  to  grant  others  in 
lieu  theo-eof,  to  amend  the  Laws  relating  to  Stamp  Duties, 
and  to  make  perpetual  certain  Stamp  Duties  in  Ireland. 

[4th  August,  1853.] 

?^'  provided  always,  that  any  draft  or  order  drawn  upon 
a  banker  for  a  sum  of  money  payable  to  order  on  demand  which 
s^aU,  when  presented  for  payment,  pui-port  to  be  indorsed  by 
the  ^rson  to  whom  the  same  shall  be  drawn  payable,  shaU  be 
a  sufficient  authonty  to  such  banker  to  pay  the  amount  of  such 
dratt  or  order  to  the  bearer  thereof ;  and  it  shall  not  be  incum- 
bent on  such  banker  to  prove  that  such  indorsement,  or  any 
subsequent  indorsement  was  made  by  or  under  the  direction  or 
authority  of  the  person  to  whonrthe-said  draft  or  order  was  or 
is  made  payable  either  by  the  drawer  or  any  indorser  thereof. 
(See  Chancery  Funds  Act,  1872,  s.  11,  and  Code,  s.  60.) 


16  &  17  Vict. 
c.  59. 

Drafts  on 
bankers  pay- 
able to  order 
on  demand 
sufficient 
authority  for 
payment 
without  proof 
of  indorse- 
ment. 


[17  &  18  Vict.  c.  83.J 

An  Act  to  amend  the  Laws  relating  to  the  Stamp  Duties. 

[10th  August,  1854.] 

XI.  And  whereas  an  act  was  passed  in  the  seventh  and  eighth 
years  of  her  Majesty's  reign,  chapter  thirty-two,  to  regulate  the 
issue  of  bank  notes ;  and  an  act  was  passed  in  the  eighth  and 
ninth  years   of  her   Majesty's   reign,   chapter  thirty-eight,   to 
regulate  the  issue  of  bank  notes  in  Scotland  ;  and  another  act 
was  passed  iu  the  last-mentioned  years   chapter  thirty-seven,  to 
regulate  the  issue  of  bank  notes  in  Ireland;  and  in  order  to 
prevent  evasions  of  the  regulations  and  provisions  of  the  said 
respective  acts  it  is  expedient  to  define  what  shall  be  deemed  to 
be  bank  notes  within  the  meaning  thereof  respectively :  Be  it 
enacted,  that  all  bills,  drafts  or  notes  (other  than  notes  of  the 
Bank  of  England),  which  shall  be  issued  by  any  banker,  or  the 
agent  of  any  banker,  for  the  payment  of  money  to  the  bearer  on 
demand,  and  all   bills,  drafts  or   notes  so  issued,  which  shall 
entitle  or  be  intended  to  entitle  the  bearer  or  holder  thereof, 
without  indorsement,  or  without  any  further  or  other  indorse- 
ment than  may  be  thereon  at  the  time  of  the  issuing  thereof,  to 
the  payment  of  any  sum  of  money  on  demand,  whether  the  same 
shall  be  so  expressed  or  not,  in  whatever  form  and  by  whom- 
soever such  bills,  drafts  or  notes  shall  be  drawn  or  made,  shall 
be  deemed  to  be  bank  notes  of  the  banker  by  whom  or  by  whose 
agent  the  same  shall  be  issued  within  the  meaning  of  the  said 
three  several  acts  last  mentioned,  and  within  all  the  clauses, 
provisions  and  regulations  thereof  respectively. 


17  &  18  Vict. 
c.  83. 

What  shall  be 
deemed  bank 
notes  within 
the  meanings 
of  7  &  8  Vict 
c.  32,  and  8  & 
9  Vict.  CO.  38 
and  37. 
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17  &  18  Vict, 
c.  83. 

All  bills, 
drafts,  and 
notes  deemed 
bank  notes 
under  the 
above-recited 
acts  liable  to 
stamp  duties, 
&c. 


XII.  All  bills,  drafts  and  notes,  which  by  or  under  this  act, 
or  the  said  three  several  acts  last  nientioned,  or  any  of  them 
respectively,  are  declared  or  deemed  to  be  bank  notes,  shall  be 
subject  and  liable  to  the  stamp  duties,  and  composition  for 
stamp  duties  imposed  by  or  payable  under  any  act  or  acts  in 
force  upon  or  in  respect  of  promissory  notes  for  the  payment  of 
money  to  the  bearer  on  demand;  and  all  clauses,  provisions, 
regulations,  penalties  and  forfeitures  contained  in  any  act  or 
acts  relating  to  the  issuing  of  any  such  promissory  notes,  or  for 
securing  the  said  stamp  duties  and  composition  respectively,  or 
for  preventing,  or  punishing  frauds  or  evasions  in  relation 
thereto,  shall  respectively  be  deemed  to  apply  to  all  such  bills, 
drafts  and  notes  as  aforesaid,  and  to  the  stamp  duties  and  com- 
position payable  upon  or  in  respect  thereof,  anything  in  this 
act,  or  any  other  act  or  acts,  to  the  contrary  notwithstanding. 


19  &  20  Vict. 
c.97. 

Consideration 
for  guarantee 
need  not 
appear  by 
writing.. 


A  surety  who 
discharges  the 
liability  to  be 
entitled  to 
aissignment  of 
all  securities 
held  by  the 
creditor. 


[19  &  20  Vict.  c.  97.] 

An  Act  to  amend  the  Laws  of  England  and  Ireland  affecting 
Trade  and  Commerce.  [29th  July,  1856.] 

III.  No  special  promise  to  be  made  by  any  person  after  the 
passing  of  tins  act  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person,  being  in  writing,  and  signed  by  the  party  to 
be  charged  therewith  or  some  other  person  by  him  thereunto 
lawfully  authorized,  shall  be  deemed  invalid  to  support  an  action, 
suit,  or  other  proceeding  to  charge  the  person  by  whom  such 
promise  shall  have  been  made  by  reason  only  that  the  considera- 
tion for  such  promise  does  not  appear  in  writing,  or  by  necessary 
inference  from  a  written  document. 

V.  Every  person  who  being  surety,  for  the  debt  or  duty  of 
another,  or  being  liable  with  another  for  any  debt  or  duty,  shall 
pay  such  debt  or  perform  such  duty,  shall  be  entitled  to  have 
assigned  to  him,  or  to  a  trustee  for  him,  every  judgment, 
specialty,  or  other  security  which  shall  be  held  by  the  creditor 
in  respect  of  such  debt  or  duty,  whether  such  judgment, 
specialty,  or  other  security  shall  or  shall  not  be  deemed  at- law 
to  have  bee;ii  satisfied  by  the  payment  of  the  debtor  performance 
of  the  duty,  ajid  such  person  shall- be  entitled  to  stand  in  the 

Elace  of  the  creditor,  and  to  .use  all  the  remedies,  and,  if  need 
e,  and  upon  a  proper  indemnity,,  to  use  the  name  of  the 
creditor,  in  any  action  or  other  proceeding,  at  law  or  in  equity; 
in  order  to  obtain  from  the  principal  debtor,  or  any  co-surety; 
co-coatractor,  or  eordebtor,  as  the,  cage  may  be,-  indemnificatioii 
for  the  advances  made  and  loss  sustained  by  the  person  who 
shalL.have  so  paid-  such  debt  or  performed  such  duty,  and  such 
payment  or  performance  so  made  by  such  surety  shall  not  be 
ple^able  in  bar  of  any  such  action  or  other  procee^ng  by  him : 
Provided  always,  that  no  co-'Snrety,  cQ^contractoiJ,  or  co-debto^ 
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19  &  20  Vict, 
c.  97. 


With  refer- 
ence to  the 
repairs  of 
ships,  every 
port  within 
the  United 
Kingdom,  &c. 
a  home  port. 

Limitation  of 
actions  for 
"  merchants' 
accounts." 


Statutes.. 

Shall  be  entitled  to  recover  from  any  other  co-surety,  co-con- 
tractor, or  co-debtor,  by  the  means  aforesaid,  more  than  the 
just  proportion  to  which,  as  between  those  parties  themselves, 
euch  last-mentioned  person  shall  be  justly  liable. 

,  *?■■'■-'-•  Ill  relation  to  the  lights  and  remedies  of  persons 
Having  claims  for  repaii-s  done  to,  or  supplies  furnished  to 
or  tor,  ships,  every  port  within  the  United  Kingdom  of 
toeat  Britain  and  Ireland,  the  islands  of  Man,  Guernsey, 
Jersey,  Alderney  and  Sark,  and  the  islands  adjacent  to  any  of 
them,  being  part  of  the  dominions  of  her  Majesty,  shall  be 
deemed  a  home  port. 

?■  ^  sections  of  account  or  for  not  accounting,  and  suits  for 
such  accounts,  as  concern  the  trade  of  merchandize  between 
merchant  and  merchant,  their  factors  or  servants,  shall  be  com- 
menced and  sued  within  six  years  after  the  cause  of  such  actions 
or  suits,  or  when  such  cause  has  already  arisen,  then  within  six 
years  alter  the  passing  of  this  act ;  and  no  claim  in  respect  of  a 
matter  which  a^jose  more  than  six  years  before  the  commence- 
ment of  such  action  or  suit  shall  be  enforceable  by  action  or  suit 
by  reason  only  of  some  other  matter  of  claim  comprised  in  the 
same  account  having  arisen  within  six  years  next  before  the 
commencement  of  such  action  or  suit. 

X.  No  person  or  persons  who  shall  be  entitled  to  any  action  or   Absence  be- 
suit  with  respect  to  which  the  period  of  limitation  within  which   yond  seas  or 
the  same  shall  bo  brought  is,  fixed  by  the  act  of  the  twenty-first   imprisonment 
year  of  the  reign  of  King  James  the  First,  chapter  sixteen,  sec-    of  a  creditor 
tion  three,  or  by  the  act  of  the  fourth  year  of  the  reign  of  Queen   ii?'  to  be  a 
Anne,  chapter  sixteen,  section  seventeen,  or  by  the  act  of  the   flisability. 
fifty-third  year  of  the  reign  of  King  George  the  Third,  chapter 
one  hundred  and  twenty-seven,  section  five,  or  by  the  acts  of  the 
third  and  fourth  years  of  the  reign  of  King  William  the  Fourth, 
chapter  twenty-seven,  sections  forty,  forty-one,  and  forty-two, 
and  chapter  forty-two,  section  three,  or  by  the  act  of  the  six- 
teenth and  seventeenth  years  of  the  reign  of  her  present  Majesty, 
chapter  one    hundred   and  thirteen,  section  twenty,  shall  be 
entitled  to  any  time  within  which  to  commence  and  sue  such 
action  or  suit  beyond  the  period  so  fixed  for  the  same  by  the 
enactments  aforesaid,  by  reason  only  of  such  person,  or  some 
one  or  more  of  such  persons,  being  at  the  time  of  such  cause  of 
action  or  suit  accrued  beyond  the  seas,  or  in  the  cases  in  which, 
by  virtue  of  any  of  the  aforesaid  enactments,  ilnprisonment  is 
now  a  disability,  by  reason  of  such  person  or  some  one  or  more 
of  such  persons  being  imprisoned  at  the  time  of  such  cause  of 
action  or  suit  accrued. 

XI.  Where  such  cause  of  action  or  suit  with  respect  to  which 
the  period  of  limitation  is  fixed  by  the  enactments  aforesaid  or 
any  of  them  lies  against  two  or  more  joint  debtors,  the  person  or 
persons  who  shall  be  entitled  to  the  same  shaU  not  be  entitled  to 
any  time  within  which  to  commence  and  sue  any  such  action  or 
suit  against  any  one  or  more  of  such  joint  debtors  who  shall  not 
be  beyond  the  seas  at. the  time  of  such  cause  of  action  or  suit 


Period  of 
limitation  to 
run  as  to  joint 
debtors  in 
the  liingdom, 
though  some 
are  beyond 
seas. 
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'tX. 


19  &  20  Vict, 
c.  97. 

Judgment 
recovered 
against  JQint 
debtors  in  the 
kingdom  to 
be  no  bar  to 
proceedings 
against  others 
beyond  seas 
after  their 
return. 

Definition  of 
"  beyond 
seas,"  within 
4  &  5  Anne, 
c.  36,  and  this 
act. 

Provisions  of 
0  Geo.  i,  c.  14, 
ss.  1  and  8, 
and  16  &  17 
Vict.  c.  11,S, 
ss.  24  and  27, 
extended  to 
acknowledg- 
ments by 
agents. 

Part  payment 
by  one  con- 
tractor, &c., 
not  to  prevent 
bar  by  certain 
statutes  of 
limitations  in 
favour  of 
another  con- 
tractor, &c. 


accrued,  by  reason  only  that  some  other  one  or  more  of  such 
joint  debtors  was  or  were  at  the  time  of  such  cause  of  action 
aocmed  beiyond  the  seas,  and  such  person  or  persons  so  entitled 
as  aforesaid,  shall  not  be  barred  from  commencing  and  suing  any 
action  or  suit  against  the  joint  debtor  or  joint  debtors  who  was 
or  were  beyond  seas  at  the  time  of  the  cause  of  action  or  suit 
accrued  after  his  or  their  return  from  beyond  seas,  by  reason 
only  that  judgment  was  already  recovered  against  any  one  or 
more  of  such  joint  debtors  who  was  not  or  were  not  beyond  seaa 
at  the  time  aforesaid. 

XII.  No  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey 
and  Sark,  nor  any  islands  adjacent  to  any  of  them  being  part  of 
the  dominions  of  her  Majesty,  shall  be  deemed  to  be  beyond  seas 
within  the  meaning  of  the  act  of  the  fourth  and  fifth  years  of 
the  reign  of  Queen  Anne,  chapter  sixteen  or  of  this  act. 

XIII.  In  reference  to  the  provisions  of  the  acts  of  the  ninth 
yeai-  of  the  reign  of  King  George  the  Fourth,  thapter  fourteen, 
sections  one  and  eight,  and  the  sixteenth  and  seventeenth  years 
of  the  reign  of  her  present  Majesty,  chapter  one  hundred  and 
thirteen,  sections  twenty-four  and  twenty-seven,  an  acknowr 
ledgment  or  .promise  made  or  contained  by  or  in  a  writing  signed 
by  an  agent  of  the  party  chargeable  thereby,  duly  authorized  to 
make  such  acknowledgment  or  promise,  shall  have  the  same 
effect  as  if  such  writing  had  been  signed  by  such  party  himself. 

XIV.  In  reference  to  the  provisions  of  the  acts  of  the  twenty- 
first  year  of  the  reign  of  King  James  the  First,  chapter  sixteen, 
section  three,  and  of  the  act  of  the  third  and  fourth  years  of 
the  reign  of  King  William  the  Fourth,  chapter  forty-two,  section 
three,  and  of  the  act  of  the  sixteenth  and  seventeenth  years  of 
the  reign  of  her  present  Majesty,  chapter  one  hundred  and 
thirteenth,  section  twenty,  when  there  shall  be  two  or  more.cor 
contractors  or  co-debtors,  whether  bound  or  liable  jointly  only 
or  jointly  and  severally,  or  executors  or  administrators  of  any 
contractor,  no  such  co-contractor  or  co-debtor,  executor,  or 
administrator  shall  lose  the  benefit  of  the  said  enactments  or 
any  of  them,  so  as  to  be  chargeable  in  respect  or  by  reason  only 
of  payment  of  any  principal,  interest,  or  other  money,  by  any 
other  or  others  of  such  co-contractors  or  co-debtors,  executors 
or  administrators. 


.  statutes. 
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[25  &  26  Vict.  c.  89.J 

An  Act  for  the  Incorporation,  Regulation  and  Winding  up 
of  Trading  Companies  and  other  Associtaions. 

[7ch  August,  1862.] 

*'''•, -^  promissory  note  or  bill  of  exchange  shall  he  deemed  to   25  &  26  Vict. 
have  been  made,  accepted,  or  indorsed  on  behalf  of  any  company  c.  89. 

vmder  this  act,  if  made,  accepted,  or  indorsed  in  the  name  of  

the  company  by  any  person  acting  under  the  authority  of  the 
company,  or  if  made,  accepted,  or  indorsed  by  or  on  behalf  or 
on  account  of  the  company  by  any  person  acting  under  the 
authority  of  the  company. 


[32  &  33  Vict,  c,  46.J 

An  Act  to  abolish  the  JDietinclion  as  to  Priority  of  Payment 
which  now  exists  between  the  Specialty  and  Simple  Con- 
tract Debts  of  deceased  Persons.         [2nd  August,  1 869.] 

1.  In  the  administration  of  the  estate  of  every  person  who 
shall  die  on  or  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventy,  no  debt  or  liability  of  such  person 
shall  be  entitled  to  any  priority  or  preference  by  reason  merely 
that  the  same  is  secured  by  or  arises  under  a  bond,  deed  or  other 
instrument  under  seal,  or  is  otherwise  made  or  constituted  a 
specialty  debt ;  but  all  the  creditors  of  such  person,  as  well 
specialty  as  simple  contract,  shall  be  treated  as  standing  in  equal 
degree,  and  be  paid  accordingly  out  of  the  assets  of  such  de- 
ceased person,  whether  such  assets  are  legal  or  equitable,  any 
statute  or  other  law  to  the  contrary  notwithstanding :  Provided 
always,  that  this  act  shall  not  prejudice  or  affect  any  lien, 
charge  or  other  security  which  any  creditor  may  hold  or  be 
entitled  to  for  the  payment  of  his  debt. 


32  &  33  Vict. 
c.  46. 

All  specialty 
and  simple 
contract 
debts  of 
deceased 
persons  to 
stand  in 
equal  degree 
after  1st  Jan. 
1870. 


[32  &  33  Vict.  c.  62.] 

An  Act  for  the  Abolition  of  Imprisonment  for  Debt,  foi-  the 
Punishment  of  Fraudulent  Debtors,  and  for  other  Purposes. 

[9th  August,  1869.] 

4.  With  the  exceptions  hereinafter  mentioned,  no  person 
shall,  after  the  commencement  of  this  act,  be  arrested  or  im- 
prisoned for  making  default  in  payment  of  a  sum  of  money. 

There  shall  be  excepted  from  the  operation  of  the  above  enact-   Abolition  of 

ment :  T^f'^T^^t 

1.  Default  in  payment  of  a  penalty,  or  sum  in  the  nature  of  ^"'^  "^°t,  witn 
a  penalty,  other  than  a  penalty  in  respect  of  any  con- 
tract : 


32  &  33  Vict. 
c.  62. 


exceptions. 
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32  &  33  Vict. 
c.  62. 


Saving  of 
power  of  copa- 
mittal  for 
small  debts. 


2.  Default  in  payment  of  any  sum  recoverable   summarily 

before  a  justice  or  justices  of  the  peace  : 

3.  Default  by  a  trustee  or  person  acting  in  a  fiduciary  capa- 

city and  ordered  to  pay  by  a  court  of  equity  any  sum  in. 
his  possession  or  under  his  control : 

4.  Default  by  an  attorney  or  solicitor  in  payment  of  costs 

when  ordered  to  pay  costs  for  misconduct  as  such,  or  in 
payment  of  a  sum  of  money  when  ordered  to  pay  the 
same  in  his  character  of  an  ofidcer  of  the  court  making 
the  order  (see  41  &  42  Vict.  c.  54,  s.  1) : 

5.  Default  in  payment  for   the  benefit  of  creditors  of  any 

portion  of  a  salai-y,  or  other  income,  in  respect  of  the 
payment  of  which  any  court  having  jurisdiction  in  bank- 
ruptcy is  authorized  to  make  an  order : 

6.  Default  in  payment  of  sums  in  respect  of  the  payment  of 

which  orders  are  in  this  act  authorized  to  be  made : 
Provided,  first,  that  no  person  shall  be  imprisoned  in  any  case 
excepted  from  the  operation  of  this  section  for  a  longer  period 
than  one  year ;  and,  secondly,  that  nothing  in  this  section  shall 
alter  the  effect  of  any  judgment  or  order  of  any  court  for  pay- 
ment of  money  except  as  regards  the  arrest  and  imprisonment 
of  the  person  making  default  in  paying  such  money, 

5.  Subject  to  the  provisions  hereinafter  mentioned,  and  to  the 
prescribed  rules,  any  court  may  commit  to  prison  for  a  term  not 
exceeding  six  weeks,  or  until  payment  of  the  sum  due,  any 
person  who  makes  default  in  payment  of  any  debt  or  instal- 
ment of  any  debt  due  from  him  in  pursuance  of  any  order  or 
judgment  of  that  or  any  other  competent  court. 

Provided — (1.)  That  the  jurisdiction  by  this  section  given  of 
committing  a  person  to  prison  shall,  in  the  case  of  any  court, 
other  than  the  superior  courts  of  law  and  equity,  be  exercised 
only  subject  to  the  following  restrictions ;  that  is  to  say, — 

(a)  Be  exercised  only  by  a  judge  or  his  deputy,  and  by  an 
order  made  in  open  court  and  showing  on  its  face  the 
ground  on  which  it  is  issued : 

(J)  Be  exercised  only  as  respects  a  judgment  of  a  superior  court 
of  law  or  equity  when  such  judgment  does  not  exceed  fifty 
pounds,  exclusive  of  costs  (repealed  Bankruptcy  Act,  1883): 

(c)  Be  exercised  only  as  respects  a  judgment  of  a  county 
court  by  a  county  court  judge  or  his  deputy. 

(2.)  That  such  jurisdiction  shall  only  be  exercised  where  it 
is  proved  to  the  satisfacti'on  of  the  court  that  the  person  making 
default  either  has  or  has  had  since  the  date  of  the  order  or 
judgment  the  means  to  pay  the  sum  in  respect  of  which  he  has 
made  default,  and  has  refused  or  neglected,  or  refuses  or  neglects, 
to  pay  the  same. 

Proof  of  the  means  of  the  person  making  default  may  be  given 
in  such  manner  as  the  court  thinks  just ;  and  for  the  purposes 
of  such  proof  the  debtor  and  any  witnesses  may  be  summoned 
and  examined  on  oath  according  to  the  prescribed  rules. 
.  Any  jurisdiction  by  this  sectioii  given  to,  the  superior  courts 
may  be  exercised,  by  a  judge  sitting  in  chambers;  or  otherwise 
in  the  prescribed  manner. 


statutes. 
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For  the  purposes  of  this  section  any  court  may  dii-eot  any  debt    32  &  33  Vict. 
d\ie  from  any  person  in  pursuance  of  any  order  or  judgment  of  c.  62. 

that  or  any  other  competent  court  to  be  paid  by  instalments,  and    

may  from  time  to  time  rescdiidor  Vary  such  order. 

Persons  committed  under  this  sefctiOn  by  a  superior  court  may 
be  committed  to  the  prison  in  which  they  would  have  been  con- 
fined if  aiTested  on  a  writ  of  capias  ad  satisfaciendum,  and  every 
order  of  committal  by  any  superior  court  shall,  siibject  to  the 
prescribed  rules,  be  issuJed,  obejxd,  and  executed  in  the  like 
manner  as  such  writ. 

This  section,  so  far  as  it  relates. to  any  county  court,  shall  be 
deemed  to  be  substituted  for  sections  ninety-eight  and  ninety- 
nine  of  the  County  Courts  Act,  1846,  and  that  act  and  the  acts 
amending  the  same  shall  be  construed  accordingly,  and  shall 
extend  to  orders  made  by  the  county  court  with  respect  to  sums 
due  in  pursuance  of  any  order  or  judgment  of  any  court  other 
than  a  county  court. 

No  imprisonment  under  this  section  shall  operate  as  a  satis- 
faction or  extinguishment  of  any  debt  or  demand  or  cause  of 
action,  or  deprive  any  person  of  any  right  to  take  out  execution 
against  the  lands,  goods,  or  chattels  of  the  person  imprisoned,  in 
the  same  manner  as  if  such  imprisonment  had  not  taken  place. 

Any  person  imprisoned  under  this  section  shall  be  discharged 
out  of  custody  upon  a  certificate  signed  in  the  prescribed  manner, 
to  the  effect  that  he  has  satisfied  the  debt  or  instalment  of  a 
debt  in  respect  of  which  he  was  imprisoned,  together  with  the 
prescribed  costs  (if  any). 

6.  After  the  commencement  of  this  act  a  person  shall  not  be    Power  under 
arrested  upon  mesne  process  in  any  action.  certain  cir- 

Where  the  plaintiff  in  any  action  in  any  of  her  Majesty's   cumstances  to 
superior  courts  of  law  at  Westminster,  in  which,  if  brought  before  arrest  def end- 
the    commencement  of  this   act,   the    defendant    would    have   ant  about  to 
been  liable  to  arrest,  proves  at  any  time  before  final  judgment   '-^      iinglancl. 
by   evidence'  on  oath,  to  the  satisfaction  of  a  judge  of  one  of 
those  coui-ts,  that  the  plaintiff  has  good  cause  of  action  against 
the  defendant  to  the  amounc  of  fifty  pounds  or  upwards,  and 
that  there  is  probable  cause  for  believing  that  the  defendant  is 
about  to  quit  England  unless  he  be  apprehended,  and  that  the 
absence  of  the  defendant  from  England  will  materially  prejudice 
the  plaintiff  in  the  prosecution  of  his  action,  such  judge  may  in 
the  prescribed  manner  order  such  defendant  to  be  aiTested  and 
imprisoned  for  a  period  not  exceeding  six  months,  unless  and 
tmtil  he  has  sooner  given  the  prescribed  security,  not  exceeding 
the  amount  claimed  in  the  action,  that  he  wiU  not  go  out  of 
England  without  the  leave  of  the  court. 

Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a 
penalty,  other  than  a  penalty  in  respect  of  any  contract,  it  shaU 
not  be  necessary  to  prove  that  the  absence  of  the  defendant  from 
England  will  materially  prejudice  the  plaintiff  in  the  prosecution 
of  his  action,  and  the  security  given  (instead  of  being  that  the 
defendant  wUl  not  go  out  of  England)  shall  be  to  the  effect  that 
any  sum  recovered  against  the  defendant  in  the  action  shall  be 
paid,  or  that  the  defendant  shall  be  rendered  to  prison. 
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[34  Vict.  c.  ]  7.] 

An  Act  to  make  Provision  fvi'  Bank  HoUdays,  and  respeeUng 
Obligations  to  make  Payments  and  do  other  acts  on  such 
Bank  Holidays.  [25th  May,  1871.] 

34  Vict.  c.  17.       1.  After  the  passing  of  this   act,   the  several  days  in   the 

schedule  to  this  act  mentioned  (and  which  days  are  in  this  act 

Bills  due  on  hereinafter  referred  to  as  hank  holidays)  sljaU  he  kept  as  close 
bank  holidays  holidays  in  all  hanks  in  England  and  Ireland  and  Scotland 
to  be  payable  respectively,  and  all  bills  of  exchange  and  promissory  notes 
on  the  follow-  ^high  are  due  and  payable  on  any  such  bank  holiday  shall  be 
ing  day.  payable,  and  in  case  of  non-payment  may  be  noted  and  pro- 

tested, on  the  next  following  day,  and  not  on  such  bank  holiday ; 
and  any  siich  noting  or  protest  shall  be  as  valid  as  if  made  on 
the  day  on  which  the  bill  or  note  was  made  due  and  payable ; 
and  for  all  the  purposes  of  this  act  the  day  next  following  a 
bank  holiday  shall  mean  the  next  following  day  on  which  a  bill 
of  exchange  may  be  lawfully  noted  or  protested. 


Provision  as  to 
notice  of  dis- 
honour and 
presentation 
for  honour. 


As  to  any  pay- 
ments on  bank 
holidays. 


2.  When  the  day  on  which  any  notice  of  dishonour  of  an 
unpaid  bill  of  exchange  or  promissory  note  should  be  given,  or 
when  the  day  on  which  a  bill  of  exchange  or  promissory  note 
should  be  presented  or  received  for  acceptance,  or  accepted  or 
forwarded  to  any  referee  or  referees,  is  a  bank  holiday,  such 
notice  of  dishonour  shall  be  given  and  such  bill  of  exchange  or 
promissory  note  shall  be  presented  or  forwarded  on  the  day  next 
following  such  bank  holiday. 

3.  No  person  shall  be  compellable  to  make  any  payment  or  to 
do  any  act  upon  such  bank  holidays  which  he  woiild  not  he 
compellable  to  do  or  make  on  Christm.as  Day  or  Good  Friday; 
and  the  obligation  to  make  such  payment  and  do  such  act  shall 
apply  to  the  day  following  such  bank  holiday ;  and  the  making 
of  such  payment  and  doing  such  act  on  such  following  day  shall 
be  equivalent  to  pajTuent  of  the  money  or  performance  of  the 
act  on  the  holiday. 

4.  It  shall  be  lawful  for  her  Majesty,  from  time  to  time,  as  to 
her  Majesty  may  seem  fit,  by  proclamation,  in  the  manner  in 
which  solemn  fasts  or  days  of  public  thanksgiving  may  be 
appointed,  to  appoint  a  special  day  to  be  observed  as  a  hank 
holiday,  either  throughout  the  United  Kingdom  or  in  any  part 
thereof,  or  in  any  county,  city,  borough  or  district  therein,  and 
any  day  so  appointed  shall  be  kept  as  a  close  holiday  in  all  banks 
within  the  locality  mentioned  in  such  proclamation,  and  shall, 
as  regards  bills  of  exchange  and  promissory  notes  payable  in 
such  locality,  be  deemed  to  be  a  bank  holiday  for  all  the  pur- 
poses of  this  act. 

Day  5.  It  shall  be  lawful  for  her  Majesty  in  like  manner,  from 

appointed  for    time  to   time,  when  it  is  made  to  appear  to  her  Majesty  in 
bank  holiday     council  in  any  special  case  that  in  any  year  it  is  inexpedient  that 


Appointment 
of  special 
bank  holidays 
by  royal  pro- 
clamation. 


.Stahites. 
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a  day  by  this  act  appointed  for  a  bank  holiday  should  be  a  bank  34  Vict.  c.  17 

noliday,  to  declare  that  such  day  shaU  not  in  such  year  be  a  

pank  holiday,  and  to  appoint  such  other  day  as  to  her  Majesty  maybealtered 

in  council  may  seem  fit  to  be  a  bank  holiday  instead  of  such  day,  by  Order  in 

and  thereupon  the  day  so  appointed  shall  in  such  year  be  sub-  Council, 
stituted  for  the  day  so  appointed  by  this  act, 


SCHEDULE. 

Bank  Holidays  in  England  and  Ireland. 
Easter  Monday. 
The  Monday  in  Whitsiin  week. 
The  first  Monday  in  August. 
The  twenty-sixth  day  of  December,  if  a  week  day, 
a  Sunday,  then  the  twenty-seventh.     (38  Vict.  c.  13, 


If  that  be 

s.  2.1 


Bank  Holidays  in  Scotland. 

New  Year's  Day. 
Christmas  Day. 

If  either  of  the  above  days  falls  on  a  Sunday,  the  next 
following  Monday  shall  be  a  bank  holiday. 
Good  Friday. 
The  first  Monday  of  Ma}'. 
The  first  Monday  of  August. 


[37  &  38  Yict,  c.  62.] 

An  Act  1o  amend  the  Law  as  to  the  Contracts  of  Infants. 

[7th  August,  1874.1 

1,  All  contracts,  whether  by  specialty  or  by  simple  contract,  37  &  38  Vict. 
henceforth  entered  into  by  infants  for  the  repayment  of  money  c.  62. 

lent  or  to  be  lent,  or  for  goods  supplied  or  to  be  supplied  (other 

than   contracts  for  necessaries^  and  all  accounts  stated  with  Contracts  by 

infants,  shall  be  absolutely  void  :   Provided   always,  thit  this  infants, 

enactment  shall  not  invalidate  any  contract  into  which  an  infant  except  for 

may,  by   any  existing   or  future  statute,  or  by  the  rules  of  necessaries, 
common  law  or  equity,  enter,  except  such  as  now  by  law  are  ^ 

voidable. 

2.  No  action  shall  be  brought  whereby  to  charge  any  person  No  action  to 
upon  any  promise  made  after  full  age  to  pay  any  debt  contracted  be  brought  on 
during  infancy,  or  upon  any  ratification  made  after  full  age  of  ratification  of 
any  promise  or  contract  made  during  infancy,  whether  there  infant's  con- 
shall  or  shall  not  be  any  new  consideration  for  such  promise  or  tract. 
ratification  after  full  age. 
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X\i>  &4(5  Viclj,  c.  GL] 

An  Act  to  £odify  tfm'Lciivrilatihg  to  Bills  of  Exchange, 
Cheques i  and  Pr'orjuiksorij.. Notes. 

:   '     .  ,[18th  Augasfc,  1882,]- 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  Of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
authoritj'  of  the  same,  as  follows  : 


Short  title. 

Interpreta- 
tion of  terms. 


PAET  I.     ' 

Pbeliminaky.        ,    '  ' 

1.  This  act  may  be  cited  as  the.BiUs  of  Exchange' Act,  1882. 

2.  in  this  act,  urdesa  the  context  otherwise,  requires, — , 

"  Acceptance  "  means  an  acceptance  completed  by  delivery 

or  notification. 
"Action"  includes  counter-claim  and  set-off. 
"  Banker"  includes  a  body  of  persons  whether  incorporated 

or  not  who  carry  on  the  business  of  banking. 
"  Bankrupt"  includes  any  person  whose  estate  is  vested  in 

a  trustee  or  assignee  under  the  law  for  the  tiine  being 

in  force  relating  to  bankruptcy. 
"Bearer"  means  the  person  in  possession  of  a  bill  or  note 

which  is  payable  to  bearer. 
"Bill"    means    bill    of    exchange,    and    "note"    means- 
promissory  note. 
"Delivery"    means    transfer    of    possession,    actual    or 

constructive,  from  one  person  to  another. 
"Holder"  means  the  payee  or  indorsee  of  a  bill  or  note 

who  is  in  possession  of  it,  or  the  bearer  thereof. 
"Indorsement"    means  .  an    indorsement    completed    by 

delivery.  •        ■ 

"  Issue  "  means  the  first  delivery  of  a  biU  or  note,  complete 

in  form  to  a  person  who  takes  .it  as  a  holder. 
"  Person  "  includes  a  body  of  persons  whether  incorporated 

or  not. 
"  Value  "  means  valuable  consideration. 
"  Written  "  includes  printed,  and  "  writing"  includes  print. 


Bill  of  ex 

change 

defined. 


PAET  11. 

Bills  or  Exchange. 

Form,  and  Interpretation. 

3.  (1)  A  bill  of  exchange  is  an  unconditional  Order  in  writing, 
addressed  by  one  person  to  another,  signed  by  the  person  giving 
it,  requiring  the  person  to  whom  it  is  addressed  to  pay  on 
demand  or  at  a  fixed  or  determinable  future  time  a  sura  certain 
in  money  to  or  to  the  order  of  a  specified  person;  or  to  bearer. 
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Inland  and 

foreign  bills. 


(2)  An  instrument  which  does  not  compljr  with  these  con- 
ditions, or  which  orders  any  act  to  be  done  in  addition  to  the 
payment  of  money,  is  not  a  hill  of  exchange. 

(3)  An  order  to  pay  out  of  a  particular  fund  is  not  uncon- 
ditional within  the  meaning  of  this  section  ;  but  an  unqualified 
order  to  pay,  coupled  with  (a)  an  indication  of  a  particular  fund 
out  of  which  the  drawee  is  to  reimburse  himself  or  a  particular 
account  to  be  debited  with  the  amount,  or  (b)  a  statement  of 
the  transaction  which  gives  rise  to  the  bill,  is  unconditional. 

(4)  A  bin  is  not  invalid  by  reason — 
fa)  That  it  is  not  dated ; 

(b)  That  it  does  not  specify  the  value  given,  or  that  any  value 
has  been  given  therefor ; 

(c)  That  it  does  not  specify  the  place  where  it  is  drawn  or  the 
place  where  it  is  payable. 

4.  (1)  An  inland  biU  is  a  bill  which  is  or  on  the  face  of  it 
purports  to  be  (a)  both  drawn  and  payable  within  the  British 
Islands,  or  (b)  drawn  within  the  British  Islands  upon  some 
person  resident  therein.     Any  other  bill  is  a  foreign  bill. 

For  the  purposes  of  this  act  "British  Islands"  mean  any 

part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  the 

islands  of  Man,  Guernsey,  Jersey,  Alderney  and  Sark,  and  the 

-  islands  adjacent  to  any  of  them  being  part  of  the  dominions  of 

her  Majesty. 

(2)  Unless  the  contrary  appear  on  the  face  of  the  bill  the 
holder  may  treat  it  as  an  inland  biU. 

5.  (1)  A  bin  may  be  drawn  payable  to,  or  to  the  order  of,  the 
drawer;  or  it  may  be  drawn  payable  to,  or  to  the  order  of, 
the  drawee. 

(2)  Where  in  a  bill  drawer  and  drawee  are  the  same  person, 
or  where  the  drawee  is  a  fictitious  person  or  a  person  not  having 
capacity  to  contract,  the  holder  may  treat  the  instrument,  at  his 
option,  either  as  a  bill  of  exchange  or  as  a  promissory  note. 

6.  (1)  The  drawee  must  be  named  or  otherwise  indicated  in 
a  bill  with  reasonable  certainty. 

(2)  A  bin  may  be  addressed  to  two  or  more  drawees  whether 
they  are  partners  or  not,  but  an  order  addressed  to  two  drawees 
in  the  alternative  or  to  two  or  more  drawees  in  succession  is  not 
a  bUl  of  exchange. 

7.  (1)  Where  a  bill  is  not  payable  to  bearer,  the  payee  must  be    Certainty 
named  or  otherwise  indicated  therein  with  reasonable  certainty,     required  as 

(2)  Abill  may  be  made  payable  to  two  or  more  payees  jointly,    to  payee. 
or  it  may  be  made  payable  in  the  alternative  to  one  of  two,  or 

one  or  some  of  several  payees.    A  bUl  may  also  be  made  payable 
to  the  holder  of  an  office  for  the  time  being. 

(3)  Where  the  payee  is  a  fictitious  or  non-existing  person  the 
bill  jnay  be  treated  as  payable  to  bearer. 

8.  (1)  When  a  bill  contains  words  prohibiting  transfer,  or    What  bills  am 
indicating  an  intention  that  it  should  not  be  transferable,  it  is    negotiable, 
valid  as  between  the  parties  thereto,  but  is  not  negotiable. 

B.B.E.  32 
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45  &  46  Vict.  (2)  A.  negotiable  bill  may  be  payable  either  to  order  or  to 
c.  61.  bearer. 

(3)  A  bill  is  payable  to  bearer  whicli  is  expressed  to  be  so 

payable,  or  on  wbicli  the  only  or  last  indorsement  is  an  indorse- 
ment in  blank. 

(4)  A  bill  is  payable  to  order  whicli  is  expressed  to  be  so 
payable,  or  which,  is  expressed  to  be  payable  to  a  particular 
person,  and  does  not  contain  words  prohibiting  transfer  or 
indicating  an  intention  that  it  should  not  be  transferable. 

(5)  Where  a  biU,  either  originally  or  by  indorsement,  is 
expressed  to  be  payable  to  the  order  of  a  specified  person,  and 
not  to  him  or  his  order,  it  is  nevertheless  payable  to  him  or  his 
order  at  his  option. 

Sum  payable.        9.  (1)  The  sum  payable  by  a  bill  is  a  sum  certain  within  the 
meaning  of  this  act,  although  it  is  required  to  be  paid — 

(a)  With  interest. 

(b)  By  stated  instalments. 

(c)  By  stated  instalments,  with  a  provision  that  upon  default 
in  payment  of  any  instalment  the  whole  shall  become  due. 

(d)  According  to  an  indicated  rate  of  exchange  or  according 
to  a  rate  of  exchange  to  be  ascertained  as  directed  by  the 
biU. 

(2)  Where  the  sum  payable  is  expressed  in  words  and  also  in 
figures,  and  there  is  a  discrepancy  between  the  two,  the  sum 
denoted  by  the  words  is  the  amount  payable. 

(3)  Where  a  bill  is  expressed  to  be  payable  with  interest, 
unless  the  instrument  otherwise  provides,  interest  runs  from 
the  date  of  the  bill,  and  if  the  bill  is  undated  from  the  issue 
thereof. 

Bill  payable  10.  (1)  A  bUl  is  payable  on  demand — 

on  demand.  (a)  Which  is  expressed  to  be  payable  on  demand,  or  at  sight, 

or  on  presentation ;  or 
{h)  In  which  no  time  for  payment  is  expressed. 
(2)  Where  a  bill  is  accepted  or  indorsed  when  it  is  overdue,  it 
shall,  as  regards  the  acceptor  who  so  accepts,  or  any  indorser  who 
so  indorses  it,  be  deemed  a  bill  payable  on  demand. 

Bill  payaMe  !!•  ^  ^^  is  payable  at  a  determinable  future  time  within  the 

at  a  future        meaning  of  this  act  which  is  expressed  to  be  payable- 
time.  (1)  At  a  fixed  period  after  date  or  sight. 

(2)  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified 

event   which   is   certain  to  happen,    though  the  tune  of 

happening  may  be  uncertain. 

An  instrument  expressed  to  be  payable  on  a  contingency  is 

not  a  bill,  and  the  happening  of  the  event  does  not  cure  the 

defect. 

Omission  of  12.  Where  a  bill  expressed  to  be  payable  at  a  fixed  period 

date  in  bill  after  date  is  issued  undated,  or  where  the  acceptance  of  a  bill 
payable  after  payable  at  a  fixed  period  after  sight  is  rmdated,  any  holder 
date.  may  insert  therein  the  true  date  of  issue  or  acceptance,  and  the 

bill  shall  be  payable  accordingly. 
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Provided  that  (1)  where  the  holder  in  good  faith  and  by 
mistake  inserts  a  wrong  date,  and  (2)  in  every  case  where  a 

wrong  date  is  inserted,  if  the  bill  subsequently  comes  into  the    

hands  of  a  holder  in  due  course  the  bill  shall  not  be  avoided 
thereby,  but  shall  operate  and  be  payable  as  if  the  date  so 
inserted  had  been  the  true  date. 

13.  (1)  Where  a  bill  or  an  acceptance  or  any  indorsement  on  Ante-dating 
a  bill  is  dated,  the  date  shall,  unless  the  contrary  be  proved,  be  and  post- 
deemed  to   be  the  true   date  of  the   drawing,   acceptance,  or  dating, 
indorsement,  as  the  case  may  be. 

(2)  A  bin  is  not  invalid  by  reason  only  that  it  is  ante-dated 
or  post-dated,  or  that  it  bears  date  on  a  Sunday. 

14.  Where  a  bill  is  not  payable  on  demand,  the  day  on  which   Computation 
it  f aUs  due  is  determined  as  follows  :  of  time  of 

(1)  Three  days,  called  days  of  grace,  are,  in  every  case  where   Payment, 
the  bill  itself  does  not  otherwise  provide,  added  to  the  time 

of  payment  as  fixed  by  the  bUl,  and  the  biLL  is  due  and 
payable  on  the  last  day  of  grace  :     Provided  that — 

(a)  When  the  last  day  of  grace  falls  on  Sunday,  Christmas 
Day,  Good  Friday,  or  a  day  appointed  by  royal  pro- 
clamation as  a  public  fast  or  thanksgiving  day,  the  bill 
is,  except  in  the  case  hereinafter  provided  for,  due  and 
payable  on  the  preceding  business  day : 

(b)  When  the  last  day  of  grace  is  a  bank  holiday  (other 

than  Christmas  Day  or  Good  Priday)  under  the  Bank    34  &  35  Vict. 
Holidays  Act,  1871,  and  acts  amending  or  extending  o-  ^'^• 
it,  or  when  the  last  day  of  grace  is  a  Sunday  and  the 
second  day  of  grace  is  a  bank  holiday,  the  biU  is  due 
and  payable  on  the  succeeding  business  day. 

(2)  Where  a  bill  is  payable  at  a  fixed  period  after  date,  after 
sight,  or  after  the  happening  of  a  specified  event,  the  time 
of  payment  is  determined  by  excluding  the  day  from  which 
the  time  is, to  begin  to  run  and  by  including  the  day  of 
payment. 

(3)  Where  a  bill  is  payable  at  a  fixed  period  after  sight,  the 
time  begins  to  run  from,  the  date  of  the  acceptance  if  the 
bill  be  accepted,  and  from  the  date  of  noting  or  protest  if 
the  bill  be  noted  or  protested  for  non-acceptance,  or  for 
non-delivery. 

(4)  The  term  "  month  "  in  a  bill  means  calendar  month. 

15.  The  drawer  of  a  bill  and  any  indorser  may  insert  therein    Case  of  need. 
the  name  of  a  person  to  whom  the  holder  may  resort  in  case  of 

need,  that  is  to  say,  in  case  the  bill  is  dishonoured  by  non- 
acceptance  or  non-payment.  Such  person  is  called  the  referee 
in  case  of  need.  It  is  in  the  option  of  the  holder  to  resort  to  the 
referee  in  case  of  need  or  not  as  he  may  think  fit. 


16.  The  drawer  of  a  biU,  and  any  indorser,  may  insert  therein 
an  express  stipulation — 

(1)  Negativing  or  limiting  his  own  liability  to  the  holder  : 

(2)  Waiving  as  regards  himself  some  or  all  of  the  holder's 
duties. 

32—2 
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45  &  46  Vict.        17.  (1)  The  acceptance  of  a  bill  is  tie  signification  by  the 
c.  61.  drawee  of  his  assent  to  the  order  of  the  drawer. 

(2)  An.   acceptance  is  invalid  unless  it  complies  with  the 

Definition         following  conditions,  namely : 

and  requisites        (g,)  It  must  be  written  on  the  bill  and  be  signed  by  the 
of  acceptance.  drawee.      The   mere    signature    of   the    drawee   without 

additional  words  is  sufficient, 
(b)  It  must  not  express  that  the  drawee  will  perform  his 
promise  by  any  other  means  than  the  payment  of  money. 

Time  for  18.  A  bill  may  be  accepted — 

acceptance.  (1 )  Before  it  has  been  signed  by  the  drawer,  or  while  otherwise 

incomplete : 

(2)  When  it  is  overdue,  or  after  it  has  been  dishonoured  by  a 
previous  refusal  to  accept,  or  by  non-payment : 

(3)  When  a  biU  payable  after  sight  is  dishonoured  by  non- 
acceptance,  and  the  drawee  subsequently  accepts  it,  the 
holder,  in  the  absence  of  any  different  agreement,  is  entitled 
to  have  the  bill  accepted  as  of  the  date  of  first  presentment 
to  the  drawee  for  acceptance. 

General  and  19.  (1)  An  acceptance  is  either  (a)  general  or  (b)  qualified, 

qualified  (2)  A  general  acceptance  assents  without  qualification  to  the 

acceptances,      order  of  the  drawer.     A  qualified  acceptance  in  express  terms 
varies  the  effect  of  the  bill  as  drawn. 
In  particular  an  acceptance  is  qualified  which  is — 

(a)  conditional,  that  is  to  say,  which  makes  payment  by  the 
acceptor  dependent  on  the  fulfilment  of  a  condition  therein 
stated : 

(b)  partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of 
the  amoimt  for  which  the  biU  is  drawn : 

(c)  local,  that  is  to  say,  an  acceptance  to  pay  only  at  a  particular 
specified  place : 

An  acceptance  to  pay  at  a  particular  place  is  a  general 
acceptance,  unless  it  expressly  states  that  the  bill  is  to  be 
paid  there  onl^  and  not  elsewhere : 

(d)  qualified  as  to  time : 

(e)  the  acceptance  of  some  one  or  more  of  the  drawees,  but 
not  of  all. 

Inchoate  in-  20.  (1)  Where  a  simple  signature  on  a  blank  stamped  paper 

struments.  is  deKvered  by  the  signer  in  order  that  it  may  be  converted  into 
a  bill,  it  operates  as  a  primA  facie  authority  to  fill  it  up  as  a 
complete  bill  for  any  amount  the  stamp  will  cover,  using  the 
signature  for  that  of  the  drawer,  or  the  acceptor,  or  an  indorser  ; 
and,  in  like  manner,  when  a  bill  is  wantmg  in  any  material 
particular,  the  person  in  possession  of  it  has  a  primft.  facie 
authority  to  fill  up  the  omission  in  any  way  he  thinks  fit. 

(2)  In  order  that  any  such  instrument  when  completed  may 
be  enforceable  against  any  person  who  became  a  party  thereto 
prior  to  its  completion,  it  must  be  filled  up  within  a  reasonable 
time,  and  strictly  in  accordance  with  the  authority  given. 
Eeasonable  time  for  this  purpose  is  a  question  of  fact. 
Provided  that  if  any  such  instrument  after  completion  is 
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negotiated  to  a  kolder  in  due  course  it  shall  be  valid  and 
effectual  for  all  purposes  in  Ms  hands,  and  he  may  enforce  it 
as  if  it  had  been  filled  up  within  a  reasonable  time  and  strictly  in 
accordance  with  the  authority  given. 

21.  (1)  Every  contract  on  a  bill,  whether  it  be  the  drawer's, 
the  acceptor's,  or  an  indorser's,  is  incomplete  and  revocable,  until 
delivery  of  the  instrument  in  order  to  give  effect  thereto. 

Provided  that  where  an  acceptance  is  written  on  a  bill,  and 
the  drawee  gives  notice  to  or  according  to  the  directions  of  the 
person  entitled  to  the  bill  that  he  has  accepted  it,  the  acceptance 
then  becomes  complete  and  irrevocable. 

(2)  As  between  immediate  parties,  and  as  regards  a  remote 
party  other  than  a  holder  in  due  course,  the  delivery — 

(a)  in  order  to  be  effectual  must  be  made  either  by  or  under 
the  authority  of  the  party  drawing,  accepting,  or  indorsing, 
as  the  case  may  be  : 

(b)  may  be  shown  to  have  been  conditional  or  for  a  special 
purpose  only,  and  not  for  the  purpose  of  transferring  the 
property  in  the  bill. 

But  if  the  bill  be  in  the  hands  of  a  holder  in  due  course  a 
valid  delivery  of  the  bill  by  all  parties  prior  to  him  so  as  to 
make  them  liable  to  him  is  conclusively  presumed. 

(3)  Where  a  bill  is  no  longer  in  the  possession  of  a  party 
who  has  signed  it  as  drawer,  acceptor,  or  indorser,  a  valid  and 
unconditional  delivery  by  him  is  presumed  until  the  contrary  is 
proved. 

Capacity  and  Authority  of  Parties. 

22.  (1)  Capacity  to   incur  liability  as  a  party  to  a  bill  is    Capacity  of 
co-extensive  with  cajiacity  to  contract.  _        parties. 

Provided  that  nothing  in  this  section  shall  enable  a  corporation 
to  make  itself  liable  as  drawer,  acceptor,  or  indorser  of  a  bill 
xmless  it  is  competent  to  it  so  to  do  under  the  law  for  the  time 
being  in  force  relating  to  corporations. 

(2)  Where  a  bill  is  drawn  or  indorsed  by  an  infant,  minor,  or 
corporation  having  no  capacity  or  power  to  incur  liability  on  a 
bill,  the  drawing  or  indorsement  entitles  the  holder  to  receive 
payment  of  the  biU,  and  to  enforce  it  against  any  other  party 
thereto. 

23.  No  person  is  liable  as  drawer,  indorser,  or  acceptor  of    Signature 
a  bill  who  has  not  signed  it  as  such  :  Provided  thal^  essential  to 

(1)  Where  a  person  signs  a  bill  in  a  trade  or  assumed  name,    liability. 
he   is  liable  thereon  as  if  he  had  signed  it  in  his  own 

name  : 

(2)  The  signature  of  the  name  of  a  firm  is  equivalent  to  the 
signature  by  the  person  so  signing  of  the  names  of  all 
persons  liable  as  partners  in  that  firm. 

24.  Subject  to  the  provisions  of  this  act,  where  a  signatui-e  on   Forged  or 

a  bill  is  forged  or  placed  thereon  without  the  authority  of  the   unauthorized 
person  whose  signatui-e  it  purports  to  be,  the  forged  or  unauthorized   signature, 
signature  is  wholly  inoperative,  and  no  right  to  retain  the  bUl 
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45  *;  46  Vict,    or  to  give  a  disoliarge  therefor  or  to  enforce  payment  thereof 
c,  61.  against  any  party  thereto  can  be  acqmred  through  or  under  that 

^= signature,  unless  the  party  against  whom  it  is  sought  to  retain 

or  enforce  payment  of  the  bill  is  precluded  from  setting  up  the 
forgery,  or  want  of  authority. 

Provided  that  nothing  in  this  section  shall  affect  the  ratification 
of  an  unauthorized  signature  not  amounting  to  a  forgery. 

Procuration  25.  A  signature  by  procuration  operates  as  notice  that  the 

signatures.  agent  has  but  a  limited  authority  to  sign,  and  the  principal  is 
only  bound  by  such  signature  if  the  agent  in  so  signing  was 
acting  within  the  actual  limits  of  his  authority. 

Persons  sign-  26.  (1)  Where  a  person  signs  a  biU  as  drawer,  indorser,  or 
ing  as  agent  acceptor,  and  adds  words  to  his  signature,  indicating  that  he  signs 
or  in  repre-  for  or  on  behalf  of  a  principal,  or  in  a  representative  character, 
sentative  he  is  not  personally  liable  thereon ;  but  the  mere  addition  to  his 

capacity.  signature  of  words  describing  him.  as  an  agent,  or  as  filling  a 

representative  character,  does  not  exempt  him  from  personal 

liability. 

(2)  In  determining  whether  a  signature  on  a  bill  is  that  of  the 

principal  or  that  of  the  agent  by  whose  hand  it  is  written,  the 

construction  most  favourable  to  the  validity  of  the  instrument 

shall  be  adopted. 


The  Consideration  for  a  BiU. 

Value  and  27.  (1)  Valuable  consideration  for  a  bill  may  be  constituted 

holder  for         by, — 

value.  (a)  Any  consideration  sufficient  to  support  a  simple  contract : 

(b)  An  antecedent  debt  or  liability.     Such  a  debt  or  liability 

is  deemed  valuable  consideration  whether  the  bill  is  payable 

on  demand  or  at  a  future  time. 

(2)  Where  value  has  at  any  time  been  given  for  a  bill  the 
holder  is  deemed  to  be  a  holder  for  value  as  regards  the  acceptor 
and  all  parties  to  the  bill  who  became  parties  prior  to  such  time. 

(3)  Where  the  holder  of  a  bill  has  a  Hen  on  it,  arising  either 
from  contract  or  by  impKcation  of  law,  he  is  deemed  to  be  a 
holder  for  value  to  the  extent  of  the  sum  for  which  he  has  a  Uen. 

Accommoda-  28.  (1)  An  accommodation  party  to  a  bill  is  a  person  who  has 
tlon  bill  or  signed  a  bill  as  drawer,  acceptor,  or  indorser,  without  receiving 
party.  value  therefor,  and  for  the  purpose  of  lending  his  name  to  some 

other  person. 

(2)  An  accommodation  party  is  liable  on  the  bUl  to  a  holder 

for  value ;    and  it  is  immaterial  whether,  when  such  holder 

took  the  bill,  he  knew  such  party  to  be  an  accommodation  party 

or  not. 

Holder  indue  29.  (1)  A  holder  in  due  course  is  a  holder  who  has  taken  a 
course.  bill,  complete  and  regular  on  the  face  of  it,  under  the  following 

conditions,  namelj' : — 

(a)  That  he  became  the  holder  of  it  before  it  was  overdue, 
and  without  notice  that  it  had  been  previously  dishonoured, 
if  such  was  the  fact : 
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(b)  That  he  took  the  bill  in  good  faith  and.  for  value,  and  that     45  &  46  Vict, 
at  the  time  the  bill  was  negotiated  to  him  he  had  no  notice           o.  61. 
of  any  defect  in  the  title  of  the  person  who  negotiated  it.  

(2)  In  particular  the  title  of  a  person  who  negotiates  a  bill  is 
defective  within  the  meaning  of  this  act  when  he  obtained  the 
bill,  or  the  acceptance  thereof,  by  fraud,  duress,  or  force  and 
fear,  or  other  unlawful  means,  or  for  an  illegal  consideration, 
or  when  he  negotiates  it  in  breach  of  faith,  or  under  such 
circumstances  as  amount  to  a  fraud. 

(3)  A  holder  (whether  for  value  or  not),  who  derives  his  title 
to  a  bill  through  a  holder  in  due  course,  and  who  is  not  himself 
a  party  to  any  fraud  or  illegality  affecting  it,  has  all  the  rights 
of  that  holder  in  due  course  as  regards  the  acceptor  and  all 
parties  to  the  bill  prior  to  that  holder. 

30.  (1 )  Every  partj'  whose  signature  appears  on  a  bill  is  prim^    Presumption 
facie  deemed  to  have  become  a  party  thereto  for  value.  of  value  and 

(2)  Every  holder  of  a  bill  is  prima  facie  deemed  to  be  a  holder  good  faith. 
in  due  course  ;  but  if  in  an  action  on  a  bill  it  is  admitted  or 
proved  that  the  acceptance,  issue,  or  subsequent  negotiation  of 
the  bill  is  affected  with  fraud,  duress,  or  force  and  fear,  or 
illegality,  the  burden  of  proof  is  shifted,  unless  and  until  the 
holder  pro ves_  that,  subsequent  to  the  alleged  fraud"  or  illegality, 
value  has  in  good  faith  been  given  for  the  bill. 


Neyotiation  of  Bills. 

31.  (1)  A  bill  is  negotiated  when  it  is  transferred  from  one   Negotiation 
person   to   another  in   such   a    manner    as    to    constitute    the   of  bill, 
transferee  the  holder  of  the  bill. 

(2)  A  bill  payable  to  bearer  is  negotiated  by  delivery. 

(3)  A  bill  payable  to  order  is  negotiated  by  the  indorsement 
of  the  holder  completed  by  delivery. 

(4)  "^Tiere  the  holder  of  a  bill  payable  to  his  order  transfers  it 
for  value  without  indorsing  it,  the  transfer  gives  the  transferee 
such  title  as  the  transferor  had  in  the  bill,  and  the  transferee 
in  addition  acquires  the  right  to  have  the  indorsement  of  the 
transferor. 

(0)  Where  any  person  is  under  obligation  to  indorse  a  bill  in 
a  representative  capacity,  he  may  indorse  the  biU  in  such  terms 
as  to  negative  j)ersonal  liabilitj\ 

32.  An  indorsement  in  order  to  operate  as  a  negotiation  must 
comply  with  the  following  conditions,  namely  :— 

(1)  It  must  be  written  on  the  bill  itself  and  be  signed  by  the 
indorser.  The  simple  signature  of  the  indorser  on  the  bill, 
without  additional  words,  is  sufficient. 

An  indorsement  written  on  an  allonge,  or  on  a  "  copy  "^of  a 
bill  issued  or  negotiated  in  a  country  where  "  copies  "  are 
recognized,  is  deemed  to  be  written  on  the  bill  itself. 

(2)  It  must  be  an  indor.-ement  of  the  entire  bill.  A  partial 
indorsement,  that  is  to  say,  an  indorsement  which  piirports 
to  transfer  to  the  indorsee  a  part  only  of  the  amount  pay- 
able, or  which  purports  to  transfer  the  bill  to  two  or  more 
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in  &,  46  Vict.  indorsees  severally,  does  not  operate  as  a  negotiation  of  the 

c.  61.  bill. 

(3)  Where  a  bill  is  payable  to  the  order  of  two  or  more  payeel 

or  indorsees  who  are  not  partners  all  must  indorse,  unless 
the  one  indorsing  has  authority  to  indorse  for  the  others. 

(4)  Where,  in  a  bill  payable  to  order,  the  payee  or  indorsee 
is  wrongly  designated,  or  his  name  is  mis-spelt,  he  may 
indorse  the  bill  as  therein  described,  adding,  if  he  think  fit, 
his  proper  signature. 

(5)  Where  there  are  two  or  more  indorsements  on  a  bUl,  each 
indorsement  is  deemed  to  have  been  made  in  the  order  in 
which  it  appears  on  the  bill,  until  the  contrary  is  proved. 

(6)  An  indorsement  may  be  made  in  blank  or  special.  It  may 
also  contain  terms  making  it  restrictive. 

Conditional  33.  Where  a  bill  purports  to  be  indorsed  conditionally  the 

indorsement,     condition  may  be  disregarded  by  the  payer,  and  payment  to  the 

indorsee  is  valid  whether  the  condition  has  been  fulfilled  or  not. 


Indorsement 
in  blank  and 
special  in- 
dorsement. 


Restrictive 
indorsement. 


Negotiation 
of  overdue 
dishonoured 
bill. 


34.  (1)  An  indorsement  in  blank  specifies  no  indorsee,  and  a 
bin  so  indorsed  becomes  payable  to  bearer. 

(2).  A  special  indorsement  specifies  the  person  to  whom,  or  to 
whose  order,  the  biU  is  to  be  payable. 

(3)  The  provisions  of  this  act  relating  to  a  payee  apply  with 
the  necessary  modifications  to  an  indorsee  under  a  special 
indorsement. 

(4)  When  a  bill  has  been  indorsed  in  blank,  any  holder  may 
convert  the  blank  indorsement  into  a  special  indorsement  by 
writing  above  the  indorser's  signature  a  direction  to  pay  the  biU 
to  or  to  the  order  of  himself  or  some  other  person. 

35.  (1)  An  indorsement  is  restrictive  which  prohibits  the 
further  negotiation  of  the  bill  or  which  expresses  that  it  is  a 
mere  authority  to  deal  with  the  bill  as  thereby  directed  and  not 
a  transfer  of  the  ownership  thereof,  as,  for  example,  if  a  bill  be 
indorsed  "  Pay  D.  only,"  or  "  Pay  D.  for  the  account  of  X.," 
or  "  Pay  D.  or  order  for  collection." 

(2)  A  restrictive  indorsement  gives  the  indorsee  the  right  to 
receive  payment  of  the  bill  and  to  sue  any  party  thereto  that  his 
indorser  could  have  sued,  but  gives  him  no  power  to  transfer  his 
rights  as  indorsee  unless  it  expressly  authorize  him  to  do  so. 

(3)  Where  a  restrictive  indorsement  authorizes  further  trans- 
fer, all  subsequent  indorsees  take  the  bill  with  the  same  rights 
and  subject  to  the  same  liabilities  as  the  first  indorsee  under  the 
restrictive  indorsement. 

36.  (1)  Where  a  bill  is  negotiable  in  its  origin  it  continues  to 
be  negotiable  until  it  has  been  (a)  restrictively  indorsed  or 
(b)  discharged  by  payment  or  otherwise. 

(2)  Where  an  overdue  bill  is  negotiated,  it  can  only  be 
negotiated  subject  to  any  defect  of  title  affecting  it  at  its 
maturity,  and  thenceforward  no  person  who  takes  it  can  acquire 
or  give  a  better  title  than  that  which  the  person  from  whom  ho 
took  it  had. 
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(3)  A  bill  payable  on  demand  is  deemed  to  be  overdue  within    45  &  46  Vict. 
^^*^  ?ieanmg  and  for  the  purposes  of  this  section,  when  it  appears  c.  61. 

on  the  face  of  it  to  have  been  in  circulation  for  an  unreasonable   

length  of  time.     What  is  an  unreasonable  length  of  time  for  this 
purpose  is  a  question  of  fact. 

(4)  Except  where  an  indorsement  bears  date  after  the  maturity 
of  the  bill,  every  negotiation  is  prima  facie  deemed  to  have  been 
effected  before  the  bill  was  overdue. 

(5)  Where  a  bill  which  is  not  overdue  has  been  dishonoui-ed 
any  person  who  takes  it  with  notice  of  the  dishonour  takes  it 
subject  to  any  defect  of  title  attaching  thereto  at  the  time  of 
dishonour,  but  nothing  in  this  sub-section  shall  affect  the  rights 
of  a  holder  in  due  course. 

37.  Where  a  bill  is  negotiated  back  to  the  drawer,  or  to  a  Negotiation 

prior  ijidorser  or  to  the  acceptor,  such  party  may,  subject  to  the  of  bill  to  party 

provisions  of  this  act,  re-issue  and  further  negotiate  the  bill,  already  liable 

but  he  is  not  entitled  to  enforce  payment  of  the  bill  against  any  thereon. 
intervening  party  to  whom  he  was  previously  liable. 


38.  The  rights  and  powers  of  the  holder  of  a  bill  are  as 
follows : — 

(1)  He  may  sue  on  the  bill  in  his  own  name : 

(2)  Where  he  is  a  holder  in  due  course,  he  holds  the  bill  free 
from  any  defect  of  title  of  prior  parties,  as  well  as  from  mere 
personal  defences  available  to  prior  parties  among  them- 
selves, and  may  enforce  payment  against  all  parties  liable 
on  the  bill : 

(3)  Where  his  title  is  defective  (a)  if  he  negotiates  the  bill  to 
a  holder  in  due  course,  that  holder  obtains  a  good  and  com- 
plete title  to  the  bill,  and  (b)  if  he  obtains  payment  of  the 
bill  the  person  who  pays  him  in  due  course  gets  a  valid- 
discharge  for  the  bill. 


Rights  of  the 
holder. 


General  Duties  of  the  Holder. 

39.  (1)  Where  a  bill  is  payable  after  sight,  presentment  for  When  pre- 

acoeptance  is  necessary  in  order  to  fix  the  maturity  of  the  sentment  for 

instrument.  acceptance  is 

(2)  Where  a  bill  expressly  stipulates  that  it  shall  be  presented  necessary. 
for  acceptance,  or  where  a  bill  is  drawn  payable  elsewhere  than 

at  the  residence  or  place  of  business  of  the  drawee  it  must 
be  presented  for  acceptance  before  it  can  be  presented  for 
payment. 

(3)  In  no  other  case  is  presentment  for  acceptance  necessary 
in  order  to  render  liable  any  party  to  the  bill. 

(4)  Where  the  holder  of  a  bill,  drawn  payable  elsewhere  than 
at  the  place  of  business  or  residence  of  the  drawee,  has  not  time, 
with  the  exercise  of  reasonable  diligence,  to  present  the  bill  for 
acceptance  before  presenting  it  for  payment  on  the  day  that  it 
falls  due,  the  delay  caused  by  presenting  the  bill  for  acceptance 
before  presenting  it  for  payment  is  excused,  and  does  not 
discharge  the  drawer  and  indorsers. 
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45  &  46  Viet. 
c.  61. 

Time  for  pre- 
senting bill 
payable  after 
sight. 


Rules  as  to 
presentment 
for  accept- 
ance, and  ex- 
cuses for  non- 
presentment. 


Non-accept- 
ance. 


40.  (1)  Subject  to  the  provisions  of  tUs  act,  when  a  bill 
payable  after  sight  is  negotiated,  the  holder  must  either  present 
it  for  acceptance  or  negotiate  it  within  a  reasonable  time. 

(2)  If  he  do  not  do  so,  the  drawer  and  all  indorsers  prior  to 
that  holder  are  discharged. 

(3)  In  determining  what  is  a  reasonable  time  within  the 
meaning  of  this  section,  regai-d  shall  be  had  to  the  nature  of  the 
bill,  the  usage  of  trade  with  respect  to  similar  bills,  and  the 
facts  of  the  particular  case. 

41.  (1)  A  bill  is  duly  presented  for  acceptance  which  is 
presented  in  accordance  with  the  following  rules : 

(a)  The  presentment  must  be  made  by  or  on  behalf  of  the 
holder  to  the  drawee  or  to  some  person  authorised  to  accept 
or  refuse  acceptance  on  his  behalf  at  a  reasonable  hour  on  a 
business  day  and  before  the  bill  is  overdue : 

(b)  Where  a  bill  is  addressed  to  two  or  more  drawees,  who  are 
not  partners,  presentment  must  be  made  to  them  ajl,  unless 
one  has  authority  to  accept  for  all,  then  presentment  may 
be  made  to  him  only : 

(o)  Where  the  drawee  is  dead  presentment  maybe  made  to  his 
personal  representative : 

(d)  Where  the  drawee  is  bankrupt,  presentment  may  be  made 
to  him  or  to  his  trustee  : 

(e)  Where  authorized  by  agreement  or  usage,  a  presentment 
through  the  post  office  is  sufficient. 

(2)  Presentment  in  accordance  with  these  rules  is  excused, 
and  a  bill  may  be  treated  as  dishonoured  by  non-acceptance — 

(a)  Where  the  drawee  is  dead  or  bankrupt,  or  is  a  fictitious 
person  or  a  person  not  having  capacity  to  contract  by  hiU : 

(b)  Where,  after  the  exercise  of  reasonable  diligence,  such 
presentment  cannot  be  effected  : 

(c)  Where,  although  the  presentment  has  been  irregular, 
acceptance  has  been  refused  on  some  other  ground. 

(3)  The  fact  that  the  holder  has  reason  to  believe  that  the 
bill,  on  presentment,  will  be  dishonoured  does  not  excuse 
presentment. 

42.  (1)  When  a  bill  is  duly  presented  for  acceptance  and  is 
not  accepted  within  the  customary  time,  the  person  presenting 
it  must  treat  it  as  dishonoui'ed  by  non-acceptance.  If  he  do 
not,  the  holder  shall  lose  his  right  of  recourse  against  the  drawer 
and  indorsers. 


Dishonour  by 
non-accept- 
ance and  its 
consequences. 


43.  (1)  A  bill  is  dishonoured  by  non-acceptance — 

(a)  when  it  is  duly  presented  for  acceptance,  and  such  an 
acceptance  as  is  prescribed  by  this  act  is  refused  or  cannot 
be  obtained ;  or 

(bj  when  presentment  for  acceptance  is  excused  and  the  bill 
is  not  accepted. 

(2)  Subject  to  the  provisions  of  this  act  when  a  "bill  is  dis- 
honoured by  non-acceptance,  an  immediate  right  of  recourse 
against  the  drawer  and  indorsers  accrues  to  the  holder,  and 
no  jiresentment  for  payment  is  necessary. 


Statutes. 

44.  (1)  The  holder  of  a  biU  may  refuse  to  take  a  qualified 
acceptance,  and  if  he  does  not  obtain  an  unqualified  acceptance 
may  treat  the  bill  as  dishonoured  by  non-acceptance. 

(2)  Where  a  qualified  acceptance  is  taken,  and  the  drawer  or 
an  mdorser  has  not  expressly  or  impliedly  authorized  the  holder 
to  take  a  qualified  acceptance,  or  does  not  subsequently  assent 
thereto,  such  drawer  or  mdorser  is  discharged  from  his  liability 
on  the  bill. 

The  provisions  of  this  sub-section  do  not  apply  to  a  partial 
acceptance,  whereof  due  notice  has  been  given.  Where  a 
foreign  bill  has  been  accepted  as  to  part,  it  must  be  protested  as 
to  the  balance. 

(3)  When  the  drawer  or  indorser  of  a  bill  receives  notice  of  a 
qualified  acceptance,  and  does  not  within  a  reasonable  time 
express  his  dissent  to  the  holder,  he  shall  be  deemed  to  have 
assented  thereto. 

45.  Subject  to  the  provisions  of  this  act  a  bill  must  be  duly 
presented  for  payment.  If  it  be  not  so  presented  the  drawer 
and  indorsers  shall  be  discharged. 

A  bill  is  duly  presented  for  pajTnent  which  is  presented  in 
accordance  with  the  following  rules  : — 

(1)  Where  the  biU  is  -not  payable  on  demand,  presentment 
must  be  made  on  the  day  it  falls  due. 

(2)  Where  the  bill  is  payable  on  demand,  then,  subject  to  the 
provisions  of  this  act,  presentment  must  be  made  within  a 
reasonable  time  after  its  issue  in  order  to  render  the  drawer 
liable,  and  within  a  reasonable  time  after  its  indorsement, 
in  order  to  render  the  indorser  liable. 

In  determining  what  is  a  reasonable  time,  regard  shall  be  had 
to  the  nature  of  the  bill,  the  usage  of  trade  with  regard  to 
similar  bills,  and  the  facts  of  the  particular  case. 

(3)  Presentment  must  be  made  by  the  holder  or  by  some 
person  authorized  to  receive  payment  on  his  behalf  at  a 
reasonable  hour  on  a  business  day,  at  the  proper  place  as 
hereinafter  defined,  either  to  the  person  designated  by  the 
bill  as  payer,  or  to  some  person  authorized  to  pay  or  refuse 
payment  on  his  behalf  if  with  the  exercise  of  reasonable 
diligence  such  person  can  there  be  found. 

(4)  A  bill  is  presented  at  the  proper  place  : — 

(a)  Where  a  place  of  payment  is  specified  in  the  bill  and 
the  bill  is  there  presented. 

(b)  Where  no  place  of  payment  is  specified,  but  the  address 
of  the  drawee  or  acceptor  is  given  in  the  bill,  and  the  bill 
is  there  presented. 

(c)  Where  no  place  of  payment  is  specified  and  no  address 
given,  and  the  bill  is  presented  at  the  drawee's  or 
acceptor's  place  of  business  if  known,  and  if  not,  at  his 
ordinary  residence  if  known. 

(d)  In  any  other  case  if  presented  to  the  drawee  or  acceptor 
wherever  he  can  be  found,  or  if  presented  at  his  last 
known  place  of  buisiness  or  residence. 

(5)  Where  a  biU  is  presented  at  the  proper  place,  and  after 
the  exercise  of  reasonable  diligence  no  person  authorized  to 
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45  &  i6  Vict.  pay  or  refuse  payment  can  be  found  there,    no   further 

c.  61.  presentment  to  the  drawee  or  acceptor  is  required. 

(6)  Where  a  bill  is  drawn  upon,  or  accepted  by  two  or  more 

persons  who  are  not  partners,  and  no  place  of  payment 
is  specified,  presentment  m.ust  be  made  to  them  all. 

(7)  Where  the  drawee  or  acceptor  of  a  bill  is  dead,  and  no 
place  of  payment  is  specified,  presentment  must  be  made  to 
a  personal  representative,  if  such  there  be,  and  with  the 
exercise  of  reasonable  diligence  he  can  be  found. 

(8)  Where  authorized  by  agreement  or  usage  a  presentment 
through  the  post  ofiice  is  sufficient. 

Excuses  for  46.  (1)  Delay  in  making  presentment  for  payment  is  excused 

delay  or  non-    when  the  delay  is  caused  by  circumstances  beyond  the  control  of 
presentment     the  holder,  and  not  imputable  to  his  default,  misconduct,  or 
for  payment,     negligence.     When    the    cause    of    delay  ceases    to    operate 
presentment  must  be  made  with  reasonable  diligence. 
(2)  Presentment  for  payment  is  dispensed  with — 

(a)  Where,  after  the  exercise  of  reasonable  diligence  pre- 
sentment, as  required  by  this  act,  cannot  be  effected. 

The  fact  that  the  holder  has  reason  to  believe  that 
the  bill  will,  on  presentment,  be  dishonoured,  does  not 
dispense  with  the  necessity  for  presentment. 

(b)  Where  the  drawee  is  a  fictitious  person. 

(c)  As  regards  the  drawer  where  the  drawee  or  acceptor  is 
not  bound,  as  between  himself  and  the  drawer  to  accept 
or  pay  the  bill,  and  the  drawer  has  no  reason  to  believe 
that  the  bill  would  be  paid  if  presented. 

(d)  As  regards  an  indorser,  where  the  biU  was  accepted  or 
made  for  the  accommodation  of  that  indorser,  and  he  has  no 
reason  to  expect  that  the  bill  would  be  paid  if  presented. 

(e)  By  waiver  of  presentment,  express  or  implied. 

Dishonour  by  47.  (1)  A  bill  is  dishonoured  by  non-pa5Tnent  (a)  when  it  is 
non-payment,   duly  presented  for  payment  and  payment  is  refused  or  cannot 

be  obtained,  or  (b)  when  presentment  is  excused  and  the  bill  is 

overdue  and  unpaid. 

(2)  Subject  to  the  provisions  of  this  act,  when  a  bill  is  dis- 

honouied   by  non-payment,  an  immediate  right  of  recourse 

against  the  drawer  and  indorsers  accrues  to  the  holder. 

Notice  of  dis-  48,  Subject  to  the  provisions  of  this  act,  when  a  bill  has 
honour  and  been  dishonoured  by  non-acceptance  or  by  non-payment,  notice 
effect  of  non-  of  dishonour  must  be  given  to  the  drawer  and  each  indorser, 
notice.  and  any  drawer  or  indorser  to  whom  such  notice  is  not  given  is 

discharged ;  provided  that — 

(1)  Where  a  bill  is  dishonoured  by  non-acceptance,  and  notice 
of  dishonour  is  not  given,  the  rights  of  a  holder  in  due  course 
subsequent  to  the  omission,  shall  not  be  prejudiced  by  the 
omission. 

(2)  Where  a  bill  is  dishonoured  by  non-acceptance  and  due 
notice  of  dishonour  is  given,  it  shall  not  be  necessary  to  give 
notice  of  a  subsequent  dishonour  by  non-payment  unless  the 
bill  shall  in  the  meantime  have  been  accepted. 


Rules  as  to 
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49.  Notice  of  dishonoiu'  in  order  to  be  valid  and  effectual    45  &  46  Vict, 
must  be  given  in  accordance  with  the  following  rules : —  o.  61. 

(1)  The  notice  must  be  given  by  or  on  behalf  of  the  holder,   "^~-j r 

or  by  or  on  behalf  of  an  indorser  who,  at  the  time  of  givina;       , .  ^    ^ 
it,  is  himself  liable  on  the  biU.  notice  of 

(2)  Notice  of  dishonour  may  be  given  by  an  agent  either  in 
his  own  name,  or  in  the  name  of  any  party  entitled  to  give 
notice  whether  that  party  be  his  principal  or  not. 

(3)  Where  the  notice  is  given  by  or  on  behalf  of  the  holder, 
it  enures  for  the  benefit  of  all  subsequent  holders  and  all 
prior  indorsers  who  have  a  right  of  recourse  against  the 
party  to  whom  it  is  given. 

(4)  Where  notice  is  given  by  or  on  behaK  of  an  indorser 
entitled  to  give  notice  as  hereinbefore  provided,  it  enures 
for  the  benefit  of  the  holder  and  all  indorsers  subsequent  to 
the  party  to  whom  notice  is  given. 

(5)  The  notice  may  be  given  in  writing  or  by  personal  com- 
munication, and  may  be  given  in  any  terms  which  suffi- 
ciently identify  the  bill,  and  intimate  that  the  biU  has  been , 
dishonoured  by  non-acceptance  or  non-payment. 

(6)  The  retui-n  of  a  dishonoured  bill  to  the  drawer  or  an 
indorser  is,  in  point  of  form.,  deemed  a  sufficient  notice  of 
dishonour. 

(7)  A  written  notice  need  not  be  signed,  and  an  insufficient 
written  notice  may  be  supplemented  and  validated  by  verbal 
communication.  A  misdescription  of  the  bill  shall  not 
vitiate  the  notice  unless  the  party  to  whom  the  notice  is 
given  is  in  fact  misled  thereby. 

(8)  Where  notice  of  dishonour  is  required  to  be  given  to  any 
person,  it  may  be  given  either  to  the  party  himself,  or  to 
his  agent  in  that  behalf. 

(9)  Where  the  di-awer  or  indorser  is  dead,  and  the  party  giving 
notice  knows  it,  the  notice  must  be  given  to  a  personal 
representative  if  such  there.be,  and  with  the  exercise  of 
reasonable  diligence  he  can  be  foimd. 

(10)  Where  the  drawer  or  indorser  is  bankrupt,  notice  may  be 
given  either  to  the  party  himself  or  to  the  trustee. 

(11)  Where  there  are  two  or  more  drawers  or  indorsers  who 
are  not  partners,  notice  must  be  given  to  each  of  them, 
unless  one  of  them  has  authority  to  receive  such  notice  for 
the  others. 

(12)  The  notice  may  be  given  as  soon  as  the  bill  is  dishonoured 
and  must  be  given  within  a  reasonable  time  thereafter. 

In  the  absence  of  special  circumstances  notice  is  not  deemed 
to  have  been  given  within  a  reasonable  time,  unless — 

(a)  Where  the  person  giving  and  the  person  to  receive 
notice  reside  in  the  same  place,  the  notice  is  given  or 
sent  off  in  time  to  reach  the  latter  on  the  day  after  the 
dishonour  of  the  bill. 

(b)  Where  the  person  giving  and  the  person  to  receive 
notice  reside  in  different  places,  the  notice  is  sent  ofl  on 
the  day  after  the  dishonour  of  the  bill,  if  there  be  a  post 
at  a  convenient  hour  on  that  day,  and  if  there  be  no  such 
post  on  that  day  then  by  the  next  post  thereafter. 


519  Appendix. 

45  &  46  Vict  (13)  Where  a  bill  wlien  dishonoured  is  in  the  hands  of  an 
c.  61.  agent,  he  may  either  himself  give  notice  to  the  parties  liable 

on  the  bill,  or  he  may  give  notice  to  his  principal.     If  he 

giye  notice  to  his  principal,  he  must  do  so  within  the"  same 
time  as  if  he  were  the  holder,  and  the  principal  upon  receipt 
of  such  notice  has  himself  the  same  time  for  giving  notice 
as  if  the  agent  had  been  an  independent  holder. 

(14)  Where  a  party  to  a  bill  receives  due  notice  of  dishonour, 
he  has  after  the  receipt  of  such  notice  the  same  period  of 
time  for  giving  notice  to  antecedent  parties  that  the  holder 
has  after  the  dishonour. 

(15)  Where  a  notice  of  dishonour  is  duly  addressed  and  posted, 
the  sender  is  deemed  to  have  given  due  notice  of  dishonour, 
notwithstanding  any  miscarriage  by  the  post  office. 

Excuses  for  50.  (1)  Delay  in  giving  notice  of  dishonour  is  excused  where 

non-Qotice        the  delay  is  caused  by  circumstances  beyond  the  control  of  the 
and  delay.         party  giving  notice,  and  not  imputable  to  his  default,  miscon- 
duct, or  negligence.    When  the  cause  of  delay  ceases  to  operate 
the  notice  must  be  given  with  reasonable  diligence. 
(2)  Notice  of  dishonour  is  dispensed  with — 

(a)  When,  after  the  exercise  of  reasonable  diligence,  notice 
as  required  by  this  act  cannot  be  given  to  or  does  not 
reach  the  drawer  or  indorser  sought  to  be  charged : 

(b)  By  waiver  express  or  implied.  Notice  of  dishonour 
may  be  waived  before  the  time  of  giving  notice  has 
arrived,  or  after  the  omission  to  give  due  notice : 

(c)  As  regards  the  drawer  in  the  following  cases,  namely, 
(1)  where  drawer  and  drawee  are  the  same  person,  (2) 
where  the  drawee  is  a  fictitious  person  or  a  person  not 
having  capacity  to  contract,  (3)  where  the  drawer  is  the 
person  to  whom  the  bill  is  presented  for  paym.ent,  (4)  where 
the  drawee  or  acceptor  is  as  between  himself  and  the  drawer 
under  no  obligation  to  accept  or  pay  the  biU,  (5)  where 
the  drawer  has  countermanded  payment : 

(d)  As  regards  the  indorser  in  the  following  cases,  namely, 
(1)  where  the  drawee  is  a  fictitious  person  or  a  person  not 
having  capacity  to  contract  and  the  indorser  was  aware 
of  the  fact  at  the  time  he  indorsed  the  bill,  (2)  where  the 
indorser  is  the  person  to  whom  the  biU  is  presented  for 
payment,  (3)  where  the  bill  was  accepted  or  made  for  his 
accommodation. 

Noting  or  pro-       51.  (1)  Where  an  inland  biU  has  been  dishonoured  it  may,  if 
test  of  bill.        the  holder  think  fit,  be  noted  for  non-acceptance  or  non-pay- 
ment, as  the  case  may  be ;  but  it  shall  not  be  necessary  to  note 
or  protest  any  such  bill  in  order  to  preserve  the  recourse  against 
the  drawer  or  indorser. 

(2)  Where  a.  foreign  biU,  appearing  on  the  face  of  it  to  be 
such,  has  been  dishonoured  by  non-acceptance  it  must  be  duly 
j)rotested  for  non-acceptance,  and  where  such  a  bill,  which  has 
not  been  previously  dishonoured  by  non-acceptance,  is  dis- 
honoured by  non-payment  it  must  be  duly  protested  for  non- 
payment.    If  it  be  not  so  protested  the  drawer  and  indorsers  are 
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discharged.    Where  a  bill  does  not  appear  on  the  face  of  it  to  be    45  &  46  Vict. 
a  foreign  bill,  protest  thereof  in  case  of  dishonour  is  unnecessarj'.  c.  61. 

(3)  A  bill  which  has  been  protested  for  non-acceptance  may 

be  subsequently  protested  for  non-payment. 

(■1)  Subject  to  the  provisions  of  this  act,  when  a  bill  is  noted 
or  protested,  it  must  be  noted  on  the  day  of  its  dishonour. 
When  u,  bm  has  been  duly  noted,  the  protest  may  be  subse- 
quently extended  as  of  the  date  of  the  noting. 

(5)  Where  the  acceptor  of  a  bill  becomes  bankrupt  or  insol- 
vent, or  suspends  payment  before  it  matures,  the  holder  may 
cause  the  bill  to  be  protested  for  better  security  against  the 
drawer  and  indorsers. 

(6)  A  bill  must  be  protested  at  the  place  where  it  is  dis- 
honoured :  Provided  that — ■ 

(a)  When  a  bill  is  presented  through  the  post  office,  and 
returned  by  post  dishonoured,  it  may  be  protested  at  the 
place  to  which  it  is  retui-ned  and  on  the  day  of  its  return 
if  received  during  business  hours,  and  if  not  received 
during  business  hours,  then  not  later  than  the  next 
business  day : 

(b)  When  a  biU  drawn  payable  at  the  place  of  business  or 
residence  of  some  person  other  than  the  drawee,  has  been 
dishonoured  by  non-accejatance,  it  must  be  protested  for 
non-payment  at  the  place  where  it  is  expressed  to  be 
payable,  and  no  further  presentment  for  payment  to,  or 
demand  on,  the  drawee  is  necessary. 

(7)  A  protest  must  contain  a  copy  of  the  biU,  and  must  be 
signed  by  the  notary  making  it,  and  must  specify — 

(a)  The  person  at  whose  request  the  bill  is  protested : 

(b)  The  place  and  date  of  protest,  the  cause  or  reason  for 
protesting  the  biU,  the  demand  made,  and  the  answer 
given,  if  any,  or  the  fact  that  the  drawee  or  acceptor  could 
not  be  found. 

(8)  Where  a  bill  is  lost  or  destroyed,  or  is  wrongly  detained 
from  the  person  entitled  to  hold  it,  protest  may  be  made  on  a 
copy  or  written  particulars  thereof. 

(9)  Protest  is  dispensed  with  by  any  circumstance  which 
would  dispense  with  notice  of  dishonour.  Delay  in  noting  or 
protesting  is  excused  when  the  delay  is  caused  by  circumstances 
beyond  the  control  of  the  holder,  and  not  imputable  to  his 
default,  misconduct,  or  negligence.  When  the  cause  of  delay 
ceases  to  operate  the  bill  must  be  noted  or  protested  with 
reasonable  diligence. 

52.  (1)  When  a  bill  is  accepted  generally  presentment  for  Duties  of 

payment  is  not  necessary  in  order  to  render  the  acceptor  liable,  holder  as  re- 

(2)  When  by  the  terms  of  a  qualified  acceptance  presentment  gards  drawee 
for  payment  is  -required,  the  acceptor,  in  the   absence  of  an  or  acceptor. 
express  stipulation  to  that  effect,   is  not  discharged  by  the 

omission  to  present  the  bill  for  payment  on  the  day  that  it 
matures. 

(3)  In  order  to  render  the  acceptor  of  a  bJl  liable  it  is  not 
necessary  to  protest  it,  or  that  notice  of  dishonour  should  be 
given  to  him. 
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45  &  46  Vict.        (4)  Where  the  holder  of  a  bill  presents  it  for  pajanent,  he 
c.  61.  shall  exhibit  the  biU  to  the  person  from  whom  he  demands  pay- 

ment,  and  when  a  bill  is  paid  the  holder  shall  forthwith  deliver 

it  up  to  the  party  paying  it. 


LiahiliUes  of  Parties. 

Funds  in  53.  (1)  A  bill,  of  itself,  does  not  operate  as  an  assignment  of 

hands  of  funds  in  the  hands  of  the  drawee  available  for  the  payment 

drawee.  thereof,  and  the  drawee  of  a  bill  who  does  not  accept  as  required 

by  this  act  is  not  liable  on  the  instrument.     This  sub-section 

shall  not  extend  to  Scotland. 

(2)  In  Scotland,  where  the  drawee  of  a  bill  has  in  his  hands 
funds  available  for  the  payment  thereof,  the  bill  operates  as 
an  assignment  of  the  sum  for  which  it  is  drawn  in  favour  of  the 
holder,  from  the  time  when  the  bill  is  presented  to  the  drawee. 

Liability  of  54.  The  acceptor  of  a  bUl,  by  accepting  it — 

acceptor.  (i)  Engages  that  he  will  pay  it  according  to  the  tenor  of  his 

acceptance : 
(2)  Is  precluded  from  denying  to  a  holder  in  due  course : 

(a)  The  existence  of  the  drawer,  the  genuineness  of  his 
signature,  and  his  capacity  and  authority  to  draw  the 
bill ; 

(b)  In  the  case  of  a  bill  payable  to  drawer's  order,  the 
then  capacity  of  the  drawer  to  indorse,  but  not  the 
genuineness  or  validity  of  his  indorsement ; 

(c)  In  the  case  of  a  bill  payable  to  the  order  of  a  third 
person,  the  existence  of  the  payee  and  his  then  capacity 
to  indorse,  but  not  the  genuineness  or  validity  of  his 
indorsement. 

Liability  of  55.  (1)  The  drawer  of  a  bill  by  drawing  it — 

drawer  or  (a)  Engages  that  on  due  presentment  it  shall  be  accepted  and 

indorser.  paid  according  to  its  tenor,  and  that  if  it  be  dishonoured  he 

will  compensate  the  holder  or  any  indorser  who  is  com- 
pelled to  pay  it,  provided  that  the  requisite  procedings  on 
dishonour  be  duly  taken ; 
(b)  Is  precluded  from  denying  to  a  holder  in  due  course  the 

existence  of  the  payee  and  his  then  capacity  to  indorse. 
(2)  The  indorser  of  a  biU.  by  indorsing  it — 

(a)  Engages  that  on  due  presentment  it  shall  be  accepted  and 
paid  according  to  its  tenor,  and  that  it  it  be  dishonoured  he 
will  compensate  the  holder  or  a  subsequent  indorser  who  is 
compelled  to  pay  it,  provided  that  the  requisite  proceedings 
on  dishonour  be  duly  taken ; 

(b)  Is  precluded  from  denying  to  a  holder  in  due  course  the 
genuineness  and  regularity  in  all  respects  of  the  drawer's 
signature  and  all  previous  indorsements ; 

(o)  Is  precluded  from  denying  to  his  immediate  or  a  subse- 
quent indorsee  that  the  bill  was  at  the  time  of  his  indorse- 
ment a  vaUd  and  subsisting  bill,  and  that  he  had  then  a 
good  title  thereto. 


statutes. 
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56.  Wliere  a  person  signs  a  bill  othei'wise  than  as  drawer  or 
acceptor,  he  thereby  incurs  the  liabilities  of  an  indorser  to  a 
holder  in  due  course. 

57-  Where  a  bill  is  dishonoured,  the  measure  of  damages, 
which  shall  be  deemed  to  be  liquidated  damages,  shall  be  as 
follows : — 

(1)  The  holder  may  recover  from  any  party  liable  on  the  bill, 
and  the  drawer  who  has  been  compelled  to  pay  the  bill  may 
recover  from  the  acceptor,  and  an  indorser  who  has  been 
compelled  to  pay  the  bill  may  recover  from  the  acceptor  or 
from  the  drawer,  or  from  a  prior  indorser — 

(a)  The  amount  of  the  bill : 

(b)  Interest  thereon  from  the  time  of  presentment  for 
payment  if  the  bill  is  payable  on  demand,  and  from 
the  maturity  of  the  bill  in  any  other  case : 

(c)  The  expenses  of  noting,  or,  when  protest  is  necessary, 
and  the  protest  has  been  extended,  the  expenses  of 
protest. 

(2)  In  the  case  of  a  bill  which  has  been  dishonoured  abroad, 
in  b'eu  of  the  above  damages,  the  holder  may  recover  from 
the  drawer  or  an  indorser,  and  the  drawer  or  an  indorser 
who  has  been  compelled  to  pay  the  bill  may  recover  from 
any  party  liable  to  him,  the  amount  of  the  re-exchange 
with  interest  thereon  until  the  time  of  payment. 

(3)  Where  by  this  act  interest  may  be  recovered  as  damages, 
such  interest  may,  if  justice  require  it,  be  withheld  wholly 
or  in  part,  and  where  a  bill  is  expressed  to  be  payable  with 
interest  at  a  given  rate,  interest  as  damages  may  or  may 
not  be  given  at  the  same  rate  as  interest  proper. 

58.  (1)  Where  the  holder  of  a  bill  payable  to  bearer  negotiates   Transferor  by 
it  by  delivery  without  indorsing  it,  he  is  called  a  ' '  transferor   delivery  and 
by  delivery." 

(2)  A  transferor  by  delivery  is  not  liable  on  the  instrument. 

(3)  A  transferor  by  delivei-y  who  negotiates  a  biU  thereby 
warrants  to  his  immediate  transferee  being  a  holder  for  value 
that  the  bill  is  what  it  pui-ports  to  be,  that  he  has  a  right  to 
transfer  it,  and  that  at  the  time  of  transfer  he  is  not  aware  of 
any  fact  -which  renders  it  valueless. 


transferee. 


Discharge  of  Bill. 

59.  (1)  A  till  is  discharged  by  payment  in  due  course  by  or   Payment  in 
on  behaH  of  the  drawee  or  acceptor.  due  course. 

"Payment  in  due  course"  means  payment  made  at  or  after 
the  maturity  of  the  bill  to  the  holder  thereof  in  good  faith  and 
without  notice  that  his  title  to  the  bill  is  defective. 

(2)  Subject  to  the  provisions  hereinafter  contained,  when  a  bill 
is  paid  by  the  drawer  or  an  indorser  it  is  not  discharged ;  but 

(a)  Where  a  bill  payable  to,  or  to  the  order  of,  a  third  party 
is  paid  by  the  drawer,  the  drawer  may  enforce  payment 
thereof  against  the  acceptor,  but  may  not  re-issue  the  bill. 

B.B.E.  3-^ 
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(b)  Where  a  bill  is  paid  by  an  indorser,  or  where  a  bill  pay- 
able to  drawer's  order  is  paid  by  the  drawer,  the  party 
paying  it  is  remitted  to  his  former  rigbts  as  regards  the 
acceptor  or  antecedent  parties,  and  lie  may,  if  he  thinks  fit, 
strike  out  his  own  and  subsequent  indorsements,  and  again 
negotiate  the  bill. 

(3)  Wbere  an  accommodation  bill  is  paid  in  due  course  by  the 
party  accommodated  the  bill  is  discharged. 

60.  When  a  bill  payable  to  order  on  demand  is  drawn  on  a 
banker,  and  the  banker  on  whom  it  is  drawn  pays  the  bill  in 
good  faith  and  in  the  ordinary  course  of  business,  it  is  not 
incumbent  on  the  banker  to  show  that  the  indorsement  of  the 
payee  or  any  subsequent  indorsement  was  made  by  or  under 
the  authority  of  the  person  whose  indorsement  it  purports  to 
be,  and  the  banker  is  deemed  to  have  paid  the  bill  in  due 
course,  although  such  indorsement  has  been  forged  or  made 
without  authority. 

61.  When  the  acceptor  of  a  biU  is  or  becomes  the  holder  of  it 
at  or  after  its  maturity,  in  his  own  right,  the  bill  is  discharged. 

62.  (1)  When  the  holder  of  a  bUl  at  or  after  its  maturity 
absolutely  and  unconditionally  renounces  his  rights  against  the 
acceptor  the  bill  is  discharged. 

The  renunciation  must  be  in  writing,  unless  the  bUl  is 
delivered  up  to  the  acceptor. 

(2)  The  liabilities  of  any  party  to  a  bill  may  in  like  manner 
be  renounced  by  the  holder  before,  at,  or  after  its  maturity; 
but  nothing  in  this  section  shall  affect  the  rights  of  a  holder  in 
due  course  without  notice  of  the  renunciation. 

63.  (1)  Where  a  bill  is  intentionally  cancelled  by  the  holder 
or  his  agent,  and  the  cancellation  is  apparent  thereon,  the  bill 
is  discharged. 

(2)  In  like  manner  any  party  liable  on  a  bUl  may  be  dis- 
charged by  the  intentional  cancellation  of  his  signature  by  the 
holder  or  his  agent.  In  such  case  any  indorser  who  would  have 
had  a  right  of  recourse  against  the  party  whose  signature  is 
cancelled,  is  also  discharged. 

(3)  A  cancellation  made  unintentionally,  or  under  a  mistake, 
or  without  the  authority  of  the  holder  is  inoperative ;  but  where 
a  bUl  or  any  signature  thereon  appears  to  have  been  canceUed 
the  burden  of  proof  lies  on  the  party  who  alleges  that  the 
cancellation  was  made  unintentionally,  or  under  a  mistake,  or 
without  authority. 

64.  (1)  Where  a  bUl  or  acceptance  is  materially  altered 
without  the  assent  of  all  parties  liable  on  the  bUl,  the  bill  is 
avoided  except  as  against  a  party  who  has  himself  made, 
authorized,  or  assented  to  the  alteration,  and  subsequent 
indorsers. 

Provided  that, 

Where  a  bUl  has  been  materially  altered,  but  the  alteration  is 


statutes. 

not  apparent,  and  the  bill  is  in  the  hands  of  a  holder  in  due 

course,  such  holder  may  avail  himself  of  the  bill  as  if  it  had 

not  been  altered,  and  may  enforce  payment  of  it  according 

to  its  original  tenor. 

(2)  In    particular    the    following   alteratioiis    are    material, 

namely,  any  alteration  of  the  date,  the  sum  payable,  the  time 

of  payment,  the  place  of  payment,  and,  where  a  bill  has  been 

accepted  generally,  the  addition  of  a  place  of  payment  without 

the  acceptor's  assent. 
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Acceptance  and  Payment  fur  Honour. 

65.  (1)  Where  a  bill   of   exchange  has   been   protested   for  Acceptance 
dishonour  by  non-acceptance,  or  protested  for  better  security,  for  honour 
and  is  not  overdue,  any  person,  not  being  a  party  already  liable  supra  protest, 
thereon,   may,  with  the  consent  of   the  holder,  intervene  and 

accept  the  bill  supra  protest,  for  the  honour  of  any  party  liable 
thereon,  or  for  the  honour  of  the  person  for  whose  account  the 
bill  is  drawn. 

(2)  A  bill  may  be  accepted  for  honour  for  part  only  of  the 
sum  for  which  it  is  drawn. 

(3)  An  acceptance  for  honour  supra  protest  in  order  to  be 
valid  must — 

(a)  be  written  on  the  bill,  and  indicate  that  it  is  an  acceptance 

for  honoui- : 
Oo)  be  signed  by  the  acceptor  for  honour. 

(4)  Where  an  acceptance  for  honour  does  not  expressly  state 
for  whose  honour  it  is  made,  it  is  deemed  to  be  an  acceptance 
for  the  honour  of  the  drawer. 

(5)  Where  a  bill  payable  after  sight  is  accepted  for  honour,  its 
maturity  is  calculated  from  the  date  of  the  noting  for  non- 
acceptance,  and  not  from  the  date  of  the  acceptance  for 
honour. 

66.  (1)  The   acceptor  for  honour  of  a  bill    by   accepting  it  Liability  of 
engages  that  he  will,  on  due  presentment,  pay  the  bill  according  acceptor  for 
to  the  tenor  of  his  acceptance,  if  it  is  not  paid  by  the  drawee,  honour. 
provided  it  has  been  duly  presented  for  payment,  and  protested 

for  non-payment,  and  that  he  receives  notice  of  these  facte. 

(2)  The  acceptor  for  honour  is  liable  to  the  holder  and  to  all 
parties  to  the  bill  subsequent  to  the  party  for  whose  honour  he 
has  accepted. 

67.  (1)  Where    a   dishonoured   bill    has   been    accepted   for    Presentment 
honour  supra  protest,  or  contains  a  reference  in   case  of  need,    toacceptorfor 
it  must  be  protested   for  non-payment  before   it  is  presented   honour. 

for  payment  to  the  acceptor  for  honour,  or  referee  in  case  of 
need. 

(2)  Where  the  address  of  the  acceptor  for  honour  is  in  the 
same  place  where  the  biU  is  protested  for  non-payment,  the  bill 
must  be  presented  to  him  not  later  than  the  day  following  its 
maturity ;  and  where  the  address  of  the  acceptor  for  honour  is 
in  some  place  other  than  the  place  where  it  was  protested   for 
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45  &  46  Vict,     non-payment,  the  bill  must  be  forwarded  not  later  than  the  day 
c.  61.  following  its  maturity  for  presentment  to  him. 

(3)  Delay  in  pre.=entment  or  non-presentment  is  excused  by 

any  circumstance  which  would  excuse  delay  in  presentment  for 
payment  or  non-presentment  for  payment. 

(4)  When  a  bill  of  exchange  is  dishonoured  by  the  acceptor 
for  honour  it  must  be  protested  for  non-payment  by  him. 

Payment  for  68.  (1)  Where  a  bill  has  been  protested  for  non-payment,  any 

honour  supra     person  may  intervene  and  pay  it  supra  protest  for  the  honour  of 
protest.  any  party  liable  thereon,  or  for  the  honour  of  the  person  for 

whose  account  the  bill  is  drawn. 

(2)  Where  two  or  more  persons  ofier  to  pay  a  bill  for  the 
honour  of  different  parties,  the  person  whose  payment  will 
discharge  most  parties  to  the  bill  shall  have  the  preference. 

(3)  Payment  for  honour  supra  protest,  in  order  to  operate  as 
such  and  not  as  a  mere  voluntary  payment,  must  be  attested  by 
a  notarial  act  of  honour  which  may  be  appended  to  the  protest 
or  form  an  extension  of  it. 

(4)  The  notarial  act  of  honour  must  be  founded  on  a  declara- 
tion made  by  the  payer  for  honour,  or  his  agent  in  that  behalf, 
declaring  his  intention  to  pay  the  bill  for  honour,  and  for  whose 
honour  he  pays. 

(5)  Where  a  bill  has  been  paid  for  honour,  all  parties  subse- 
quent to  the  party  for  whose  honour  it  is  paid  are  discharged,  but 
the  payer  for  honour  is  subrogated  for,  and  succeeds  to  both  the 
rights  and  duties  of,  the  holder  as  regards  the  -party  for  whose 
honour  he  pays,  and  all  parties  liable  to  that  party. 

(6)  The  payer  for  honour  on  paying  to  the  holder  the  amount 
of  the  bill  and  the  notarial  expenses  incidental  to  its  dishonour 
is  entitled  to  receive  both  the  bill  itself  and  the  protest.  If  the 
holder  do  not  on  demand  deliver  them  up  he  shall  be  liable  to 
the  payer  for  honour  in  damages. 

(7)  Where  the  holder  of  a  biU  refuses  to  receive  payment 
supra  protest  he  shall  lose  his  right  of  recourse  against  any  party 
who  would  have  been  discharged  by  such  payment. 


Lost  Instruments. 

Holder's  right       69.  Where  a  bill  has  been  lost  before  it  is  overdue,  the  person 

to  duplicate  of   who  was  the  holder  of  it  may  apply  to  the  drawer  to  give  him 

lost  bill.  another  bill  of  the  same  tenor,  giving  security  to  the  drawer  if 

required  to  indemnify  him  against  all  persons  whatever  in  case 

the  bill  alleged  to  have  been  lost  shall  be  found  again. 

If  the  drawer  on  request  as  aforesaid  refuses  to  give  such 
duplicate  bill,  he  may  be  compelled  to  do  so. 

Action  on  lost       70.  In  any  action  or  proceeding  upon  a  bill,  the  court  or  a 

bill.  judge  may  order  that  the  loss  of  the  instrument  shall  not  be  set 

up,  provided  an  indemnity  be  given  to  the  satisfaction  of  the 

court'  or  judge  against  the  claims  of  any  other  person  upon  the 

instrument  in  question. 


Statuhs. 
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71.  (1)  Where  a  bill  is  drawn  in  a  set,  eacli  part  of  the  set   Eules  as  to 
being  mimbered,  and  containing  a  reference  to  the  other  parts,    sets. 
the  whole  of  the  parts  constitute  one  bill. 

(2)  Where  the  holder  of  a  set  indorses  two  or  more  parts  to 
different  persons,  he  is  liable  on  every  such  part,  and  every 
indorser  subsequent  to  him  is  liable  on  the  part  he  has  himself 
indorsed  as  if  the  said  parts  were  separate  bills. 

(3)  Where  two  or  more  parts  of  a  set  are  negotiated  to 
different  holders  in  due  course,  the  holder  whose  title  first 
acci-ues  is  as  between  such  holders  deemed  the  true  owner  of 
the  bill ;  but  nothing  in  this  sub-section  shall  affect  the  rights 
of  the  person  who  in  due  course  accepts  or  pays  the  part  first 
presented  to  him. 

(4)  The  acceptance  may  be  written  on  any  part,  and  it  must 
be  written  on  one  part  only. 

If  the  drawee  accepts  more  than  one  part,  and  such  accepted 
parts  get  into  the  hands  of  different  holders  in  due  course,  he  is 
liable  on  every  such  part  as  if  it  were  a  separate  bill. 

(5)  When  the  acceptor  of  a  biU  drawn  in  a  set  pays  it  without 
requiring  the  part  bearing  his  acceptance  to  be  delivered  up  to 
him,  and  that  part  at  maturity  is  outstanding  in  the  hands  of  a 
holder  in  due  course,  he  is  liable  to  the  holder  thereof. 

(6)  Subject  to  the  preceding  rules,  where  any  one  part  of  a 
bill  drawn  in  a  set  is  discharged  by  payment  or  otherwise,  the 
whole  bill  is  discharged.     ' 


Conflict  of  Laius. 

72.  Where  a  biU  drawn  in  one  country  is  negotiated,  accepted, 
or  payable  in  another,  the  rights,  duties,  and  liabilities  of  the 
parties  thereto  are  determined  as  follows : 

(1)  The  validity  of  a  bill  as  regards  requisites  in  form  is  deter- 
mined by  the  law  of  the  place  of  issue,  and  the  validity  as 
regards  requisites  in  form  of  the  supervening  contracts,  such 
as  acceptance,  or  indorsement,  or  acceptance  supra  protest, 
is  determined  by  the  law  of  the  place  where  such  contract 
was  made. 

Provided  that — 

(a)  Where  a  bill  is  issued  out  of  the  United  Kingdom  it  is 
not  invalid  by  reason  only  that  it  is  not  stamped  in 
accordance  with  the  law  of  the  place  of  issue  : 

(b)  Where  a  bill,  issued  out  of  the  United  Kingdom,  con- 
forms, as  regards  requisites  in  form,  to  the  law  of  the 
United  Kingdom,  it  may,  for  the  purpose  of  enforcing 
payment  thereof,  be  treated  as  valid  as  between  all 
persons  who  negotiate,  hold,  or  become  parties  to  it  m 
the  United  Kingdom.  ,     .  ^         .   .•        e 

(2)  Subject  to  the  provisions  of  this  act,  the  mterpretation  ot 
the  drawing,  indorsement,  acceptance,  or  acceptance  supra 
protest  of  a  bill,  is  determined  by  the  law  of  the  place  where 
such  contract  is  made. 


Eules  where 
laws  conflict. 
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Provided  that  where  an  inland  bill  is  indorsed  in  a  foreign 
country  the  indorsement  shall  as  regards  the  payer  be 
interpreted  according  to  the  law  of  the  United  Kingdom. 

(3)  The  duties  of  the  holder  with  respect  to  presentment  for 
acceptance  or  payment  and  the  necessity  for  or  sufficiency 
of  a  protest  or  notice  of  dishonour,  or  otherwise,  are  deter- 
mined by  the  law  of  the  place  where  the  act  is  done  or  the 
bill  is  dishonoured. 

(4)  Where  a  bill  is  drawn  out  of  but  payable  in  the  United 
Kingdom  and  the  sum  payable  is  not  expressed  in  the 
currency  of  the  United  Kmgdom,  the  amount  shall,  in  the 
absence  of  some  express  stipulation,  be  calculated  according 
to  the  rate  of  exchange  for  sight  drafts  at  the  place  of 
payment  on  the  day  the  bill  is  payable. 

(5)  Where  a  bill  is  drawn  in  one  country  and  is  payable  in 
another,  the  due  date  thereof  is  detei-mined  according  to  the 
law  of  the  place  where  it  is  payable. 


PAET  III. 


Oheqtjes  on  a  Banker. 

Cheque  de-  73.  A  cheque  is  a  bill  of  exchange  drawn  on  a    banker 

fined.  payable  on  demand. 

Except  as  otherwise  provided  in  this  Part,  the  provisions  of 

this  act  applicable  to  a  biU  of  exchange  payable  on  demand 

apply  to  a  cheque. 

Presentment         74.  Subject  to  the  provisions  of  this  act — 
of  cheque  for        (i)  Where  a  cheque  is  not  presented  for  payment  within  a 
payment.  reasonable  time  of  its  issue,  and  the  drawer  or  the  person 

on  whose  account  it  is  drawn  had  the  right  at  the  time  of 
such  presentment  as  between  him  and  the  banker  to  have 
the  cheque  paid  and  suffers  actual  damage  through  the 
delay,  he  is  discharged  to  the  extent  of  such  damage,  that 
is  to  say,  to  tbe  extent  to  which  such  drawer  or  person  is  a 
creditor  of  such  banker,  to  a  larger  amount  than  he  would 
have  been  had  such  cheque  been  paid. 

(2)  In  determining  what  is  a  reasonable  time  regard  shall  be 
bad  to  the  nature  of  the  instrument,  the  usage  of  trade  and 
of  bankers,  and  the  facts  of  the  particular  case. 

(3)  The  holder  of  such  cheque  as  to  which  such  drawer  or 
person  is  discharged  shall ,  be  a  creditor,  in  lieu  of  such 
drawer  or  person,  of  such  banker  to  the  extent  of  such 
discharge,  and  entitled  to  recover  the  amount  from  him. 

Revocation  of        75.  The  duty  and  authority  of  a  banker  to  pay  a  cheque 
banker's  drawn  on  hini  by  his  customer  are  determined  by — ■ 

authority.  (1)  Countermand  of  payment : 

(2)  Notice  of  the  customer's  dt  ath. 


Stattctes. 


519 


Crossed  Cheques.  c.  61. 

76.  (1)  Where  a  cheque  bears  across  its  face  an  addition  of—    General  and 

(a)  The  words  "and  company"  or  any  abbreviation  thereof  special  cross- 
between  two  parallel  transverse  lines,  either  with  or  without  ings  defined, 
the  words  "  not  negotiable  "  ;  or 

(b)  Two   parallel   transverse   lines    simply,   either   with   or 
without  the  words  "  not  negotiable  "  ; 

that  addition  constitutes  a  crossing,  and  the  cheque  is  crossed 
generally. 

(2)  "Where  a  cheque  bears  across  its  face  an  addition  of  the 
name  of  a  banker,  either  with  or  without  the  words,  "not 
negotiable,"  that  addition  constitutes  a  crossing,  and  the  cheque 
is  crossed  specially  and  to  that  banker. 

77.  (1)  A  cheque  may  be  crossed  generally  or  specially  by   Crossing  by 
the  drawer.  drawer  or 

(2)  Where  a  cheque  is  uncrossed,  the  holder  may  cross  it   ^.fter  issue. 
generally  or  specially. 

(3)  Where  a  cheque  is  crossed  generally,  the  holder  may  cross 
it  specially. 

(4)  Where  a  cheque  is  crossed  generally  or  specially,  the 
holder  may  add  the  words  "  not  negotiable." 

(5)  Where  a  cheque  is  crossed  specially,  the  banker  to  whom 
it  IS  crossed  may  again  cross  it  specially  to  another  banker  for 
collection. 

(6)  Where  an  uncrossed  cheque,  or  a  cheque  crossed  gene- 
rally, is  sent  to  a  banker  for  collection,  he  may  cross  it  specially 
to  himself. 

78.  A  crossing  authorized  by  this  act  is  a  material  part  of  Crossing  a 
the  cheque  ;  it  shall  not  be  lawftd  for  any  person  to  obliterate  material  part 
or,  except  as  authorized  by   this  act,  to  add  to  or  alter  the  °^  cheque, 
crossing. 

79.  (1)  Where  a  cheque  is  crossed  specially  to  more  than  one  Duties  of 
banker  except  when  crossed  to  an  agent  for  collection  being  a  banker  as  to 
banker,  the  banker  on  whom  it  is  drawn  shall  refuse  payment  crossed 
thereof.  cheques. 

(2)  Where  the  banker  on  whom  a  cheque  is  drawn  which  is 
so  crossed  nevertheless  pays  the  same,  or  pays  a  cheque  crossed 
generally  otherwise  than  to  a  banker,  or  if  crossed  specially 
otherwise  than  to  the  banker  to  whom  it  is  crossed,  or  his  agent 
for  collection  being  a  banker,  he  is  liable  to  the  true  owner  of 
the  cheque  for  any  loss  he  may  sustain  owing  to  the  cheque 
having  been  so  paid. 

Provided  that  where  a  cheque  is  presented  for  payment  which 
does  not  at  the  time  of  presentment  appear  to  be  crossed,  or  to 
have  had  a  crossing  which  has  been  obliterated,  or  to  have 
been  added  to  or  altered  otherwise  than  as  authorized  by  this 
act,  the  banker  paj-ing  the  cheque  in  good  faith  and  without 
negligence  shall  not  be  responsible  or  incur  any  liability,  nor 
shall  the  paj-ment  be  questioned  by  reason  of  the  cheque  having 
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45  &  46  Vict. 
0.61. 


Protection  to 
banker  and 
drawer  where 
cheque  is 
crossed. 


Effect  of 
crossing  on 
holder. 


Protection  to 

collecting 

banker. 


been  crossed,  or  of  the  crossing  having  been  obliterated  or  having 
been  added  to  or  altered  otherwise  than  as  authorized  by  this 
act,  and  of  payment  having  been  made  otherwise  than  to  a 
banker  or  to  the  banker  to  whom  the  cheque  is  or  was  crossed, 
or  to  his  agent  for  collection  being  a  banker,  as  the  case  may  be. 

80.  Where  the  banker,  on  whom  a  crossed  cheque  is  drawn, 
in  good  faith  and  without  negligence  pays  it,  if  crossed  generally, 
to  a  banker,  and  if  crossed  specially,  to  the  banker  to  whom  it 
is  crossed,  or  his  agent  for  collection  being  a  banker,  the  banker 
paying  the  cheque,  and,  if  the  cheque  has  come  into  the  hands 
of  the  payee,  the  drawer,  shall  respectively  be  entitled  to  the 
same  rights  and  be  placed  in  the  same  position  as  if  payment  of 
the  cheque  had  been  made  to  the  true  owner  thereof. 

81.  Where  a  person  takes  a  crossed  cheque  which  bears  on  it 
the  words  "  not  negotiable,"  he  shall  not  have  and  shall  not  be 
capable  of  giving  a  better  title  to  the  cheque  than  that  which 
the  person  from,  whom  he  took  it  had. 

82.  Where  a  banker  in  good  faith  and  without  negligence 
receives  pa3rment  for  a  customer  of  a  cheque  crossed  generally 
or  specially-  to  himself,  and  the  customer  has  no  title  or  a 
defective  title  thereto,  the  banker  shall  not  incur  any  liability  to 
the  true  owner  of  the  cheque  by  reason  only  of  having  received 
such  payment. 


Promissory 
note  defined. 


Delivery 
necessary. 

Joint  and 
several  notes. 


PART  IV. 
Pbomissoby  Notes. 

83.  (1)  A  promissory  note  is  an  unconditional  promise  in 
writing  made  by  one  person  to  another  signed  by  the  maker, 
engaging  to  pay,  on  demand  or  at  a  fixed  or  determinable  future 
time,  a  sum  certain  in  money,  to,  or  to  the  order  of,  a  specified 
person  or  to  bearer. 

(2)  An  instrument  in  the  form  of  a  note  payable  to  makei-'s 
order  is  not  a  note  within  the  meaning  of  this  section  unless  and 
until  it  is  indorsed  by  the  maker. 

(3)  A  note  is  not  iuTalid  by  reason  only  that  it  contains  also 
a  pledge  of  collateral  secmity  with  authority  to  sell  or  dispose 
thereof. 

(4)  A  note  which  is,  or  on  the  face  of  it  purports  to  be,  both 
made  and  payable  within  the  British  Islands  is  an  inland  note. 
Any  other  note  is  a  foreign  ilote. 

84.  A  promissory  note  is  inchoate  and  incomplete  "until 
deKvery  thereof  to  the  payee  or  bearer. 

85.  (1)  A  promissory  note  may  be  made  by  two  or  ,more 
makers,  and  they  may"  be  liable  thereon  jointly,  or  jointly  and 
severally  according  to  its  tenor. 
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(2)  Where  a  note  runs  "  I  promise  to  pay"  and  is  signed  by    iH  &  46  Vict, 
two  or  more  persons  it  is  deemed  to  be  their  joint  and  several          c.  61. 
note.  

86.  (1)  Where  a  note  payable  on  demand  has  been  indorsed,    Note  payable 
it  must  be  presented  for  payment  within  a  reasonable  time  of   on  demand, 
the  indorsement.     If  it  be  not   so   presented  the   indorser  is 
discharged. 

(2)  In  determining  what  is  a  reasonable  time,  regard  shall  be 
had  to  the  nature  of  the  instrument,  the  usage  of  trade,  and  the 
facts  of  the  particular  case. 

(3)  Whore  a  note  payable  on  demand  is  negotiated,  it  is  not 
deemed  to  be  overdue,  for  the  purpose  of  aflecting  the  holder 
with  defects  of  title  of  which  he  had  no  notice,  by  reason  that  it 
appears  that  a  reasonable  time  for  presenting  it  for  payment  has 
elapsed  since  its  issue. 

87.  (1)  Where  a  promissory  note  is  in  the  body  of  it  made  Presentment 
payable  at  a  particular  place,  it  must  be  presented  for  payment  of  note  for 
at  that  place  in  order  to  render  the  maker  liable.     In  any  other  payment, 
case,  presentmient  for  payment  is  not  necessary  in   order  to 

render  the  maker  liable. 

(2)  Presentment  for  payment  is  necessary  in  order  to  render 
the  indorser  of  a  note  liable. 

(3)  Where  a  note  is  in  the  body  of  it  made  payable  at  a 
particular  place,  presentment  at  that  place, is  necessary  in  order 
to  render  an  indorser  liable ;  but  when  a  place  of  payment  is 
indicated  by  way  of  memorandum  only,  presentment  at  that 
place  is  sufficient  to  render  the  indorser  liable,  but  a  present- 
ment to  the  maker  elsewhere,  if  sufficient  in  other  respects,  shall 
also  suffice. 

88.  The  maker  of  a  promissory  note  by  making  it —  Liability  of 

(1)  Engages  that  he  will  pay  it  according  to  its  tenor ;  maker. 

(2)  Is  precluded  from  denying  to  a  holder  in  due  course  the 
existence  of  the  payee  and  his  then  capacity  to  indorse. 

89.  (1)  Subject  to  the  provisions  in  this  Part  and,  except  as  Application 
by  this  section  provided,  the  provisions  of  this  act  relating  to  of  Part  II.  to 
bills  of  exchange  apply,  with  the  necessary  modifications,  to  notes. 
promissory  notes. 

(2)  In  applying  those  provisions  the  maker  of  a  note  shall  be 
deemed  to  correspond  with  the  acceptor  of  a  bill,  and  the  first 
indorser  of  a  note  shall  be  deemed  to  con-espond  with  the  drawer 
of  au  accepted  bill  payable  to  drawer's  order. 

(3)  The  following  provisions  as  to  bills  do  not  apply  to  notes  ; 
namely,  provisions  relating  to — 

(a)  Presentment  for  acceptance  ; 

(b)  Acceptance  ; 

(c)  Accep^tance  supra  protest ; 

(d)  BiUs  in  a  set.  . 

(4)  Where  a  foreign  note  is  dishonoured,  protest  thereof  is 
unnecessary. 
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45  k  46  Vict. 

c.  61.  PAET  V. 

SuPPLEMENTAaY. 

90.  A  tting  is  deemed  to  be  done  in  good  faith,  within  the 
meaning  of  this  act,  where  it  is  in  fact  done  honestly,  whether 
it  is  done  negligently  or  not. 

91.  (1)  Where,  hy  this  act,  any  instrum.ent  or  writing  is 
required  to  be  signed  by  any  person,  it  is  not  necessary  that  he 
should  sign  it  with  his  own  hand,  but  it  is  sufficient  if  his 
signature  is  written  thereon  by  some  other  person  by  or  under 
his  authority. 

(2)  In  the  case  of  a  corporation,  where,  by  this  act,  any 
instrument  or  writing  is  required  to  be  signed,  it  is  sufficient  if 
the  instrument  or  writing  be  sealed  with  the  corporate  seal. 

But  nothing  in  this  section  shall  be  construed  as  requiring 
the  bill  or  note  of  a  corporation  to  be  under  seal. 

92.  Where,  by  this  act,  the  time  limited  for  doing  any  act  or 
thing  is  less  than  three  days,  in  reckoning  time,  non-business 
days  are  excluded. 

"Non-business  days "  for  the  purposes  of  this  act  mean — 

(a)  Sunday,  Good  Priday,  Christmas  Day : 

(b)  A  bank  holiday  under  the  Bank  Holidays  Act,  1871,  or 
acts  amending  it : 

(c)  A  day  appointed  by  royal  proclamation  as  a  public  fast 
or  thanksgiving  day, 

Any  other  day  is  a  business  day. 

93.  For  the  purposes  of  this  act,  where  a  biU  or  note,  is 
required  to  be  protested  within  a  specified  time  or  before  some 
further  proceeding  is  taken,  it  is  sufficient  that  the  bill  has  been 
noted  for  protest  before  the  expii-ation  of  the  specified  time  or 
the  taking  of  the  pr-oceeding;  and  the  formal  protest  may  be 
extended  at  any  time  thereafter  as  of  the  date  of  the  noting. 

94.  Where  a  dishonoured  bill  or  note  is  authorized  or  required 
to  be  protested,  and  the  services  of  a  notary  cannot  be  obtained 
at  the  place  where  the  bill  is  dishonoured,  any  householder  or 
substantial  resident  of  the  place  may,  in  the  presence  of  two 
witnesses,  give  a  certificate,  signed  by  them,  attesting  the  dis- 
honour of  the  bill,  and  the  certificate  shall  in  all  respects  operate 
as  if  it  were  a  formal  protest  of  the  bill. 

The  form  given  in  Schedule  1  to  this  act  may  be  used  with 
necessary  modifications,  and  if  used  shall  be  sufficient. 

Dividend  g5_  The  provisions  of  this  act  as  to   crossed   cheques   shall 

warrants  may   apply  to  a  warrant  for  payment  of  dividend. 

D6  CrOBScQ* 

Eepeal.  96.  The  enactments  mentioned  in  the  second  schedule  to  this 

act  are  hereby  repealed  as  from  the  commencement  of  this  act  to 
the  extent  in  that  schedule  mentioned. 


When  noting 
equivalent  to 
protest. 


Protest  when 
notary  not 
accessible. 


Statutes. 
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Provided  that  such  repeal  shall  not  affect  anything  done  or  45  &  46  Vict 
suflered.or  any  right,  title,  or  interest  acquired  or  accrued  before  c  61 

the  commencement  of  this  act,  or  any  legal  proceeding  or  remedy  

in  respect  of  any  such  thing,  right,  title,  or  interest. 

97.  (1)  The  rules  in  bankruptcy  relating  to  biUs  of  exchange,    Savings 
promissoiy  notes;  and  cheques,  shall  continue  to  apply  thereto 
notwithstanding  anything  in  this  act  contained. 

(2)  The  rules  of  common  law  including  the  law  merchant, 
save  in  so  far  as  they  are  inconsistent  with  the  express  pro- 
visions of  this  act,  shall  continue  to  apply  to  bills  of  exchange, 
promissory  notes,  and  cheques. 

(3)  Nothing  in  this  act  or  in  any  repeal  effected  thereby  shall 
affect — 

(a)  The  provisions  of  the  Stamp  Act,  1870,  or  acts  amending  33  &  34  Vict, 
it,    or  any  law  or  enactment  for  the  time  being  in  force   c.  97. 
relating  to  the  revenue  : 

(b)  The  provisions   of  the   Companies   Act,    1862,    or    acts   25  &  26  Vict, 
amending  it,  or  any  act  relating  to  joint  stock  banks  or  o.  89. 
companies  : 

(c)  The  provisions  of  any  act  relating  to  or  confirming  the 
privileges  of  the  Bank  of  England  or  the  Bank  of  Ireland 
respectively : 

(d)  The  validity  of  any  usage  relating  to  dividend  warrants, 
or  the  indorsements  thereof. 


98.  Nothing  in  this  act  or  in  any  repeal  effected  thereby  shaU 
extend  or  restrict,  or  in  any  way  alter  or  affect  the  law  and 
practice  in  Scotland  in  regard  to  summary  diligence. 

99.  Where  any  act  or  document  refers  to  any  enactment 
repealed  by  this  act,  the  act  or  document  shall  be  construed,  and 
shall  operate,  as  if  it  referred  to  the  corresponding  provisions  of 
this  act. 


Saving  of 
summary 
diligence  in 
Scotland. 

Construction 
with  other 
Acts,  &c. 


100.  In  any  judicial  proceeding  in  Scotland,  any  fact  relating   Parole  evi- 
to  a  bill  of  exchange,  bank  cheque,  or  proijiissory  note,  which  is  dence  allowed 
relevant  to  any  question  of  liability  thereon,  may  be  proved  by  p  certain 
parole  evidence  :  Provided  that  this  enactment  shall  not  in  any  jadicial  pro- 
way  affect  the  existing  law  and  practice  whereby  the  party  who  S^^^j"^j  ™ 
is,  according  to  the  tenor  of  any  bill  of  exchange,  bank  cheque,    '"'°t'^^o- 
or  promissory  note,  debtor  to  the  holder  in  the  amount  thereof, 
may  be  required,  as  a  condition  of  obtaining  a  sist  of  diligence, 
or  suspension  of  a  charge,  or  threatened  charge,  to  make  such 
consignation,  or  to  find  such  caution  as  the  court  or  judge  before 
whom  the  cause  is  depending  may  require. 

This  section  shall  not  apply  to  any  case  where  the  bill  of 
exchange,  bank  cheque,  or  promissory  note  has  undergone  the 
eesennial  prescription. 
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Appmdk. 


45  &  46  Vict, 
c.  61. 


SCHEDULES. 


FIRST    SCHEDULE. 

Section  9i.  Form  of  protest  which  may  be  used  when  the  seryices  of  i 

notary  cannot  be  obtained. 


Know  all  men  that  I,  A.  B.  [householder'],  of  in  the  county  of 

,  in  the  United  Kingdom,  at  the  request  of  C  S.,  there  being 
no  notary  public  available,  did  on  the        day  of  188    at 

demand  payment  [or  acceptance]  of  the  bill  of  exchange  hereunder 
written,  from  H.  P.,  to  which  demand  he  made  answer  [^state  answer, 
if  any]  wherefore  I  now,  in  the  presence  of  6.  S.  and  J.  K.  do  protest 
the  said  bill  of  exchange. 

(Signed)        A.  S. 

T   K  (  Witnesses. 
N.B. — The  bill  itself  should  be  annexed,  or  a  copy  of  the  bill  and 
all  that  is  written  thereon  should  be  underwritten.        ' 


SECOND     SCHEDULE. 
Enactments  repealed. 


Session  and  Chapter. 


Title  of  Act  and  extent  of  Repeal. 


9  Will.  3,  c.  17. 


3  &  4  Anne,  c.  8  . 


17  Geo.  3,  c.  30 . 


39  &  40  Geo.  3,  c.  42.. 


48  Geo.  3,  c.  I 


1  &2Geo.  4,  c.  78  .. 


7  &  8  Geo.  4,  c.  15  , 


An  Act  for  the  better  payment  of  inland  bills 
of  exchange. 

An  Act  for  giving  li  ke  remedy  upon  promissory 
notes  as  is  now  used  upon  bills  of  exchange, 
and  for  the  better  payment  of  inland  bills 
of  exchange. 

An  Act  for  further  restraining  the  negotiation 
of  promissory  notes  and  inland  bills  of 
exchange  under  a  limited  sum  within  that 
part  of  Great  Britain  called  England. 

An  Act  for  the  better  observance  of  Good 
Friday  in  certain  cases  therein  mentioned. 

An  Act  to  restrain  the  negotiation  of  pro- 
missory notes  and  inland  bills  of  exchange 
under  a  limited  sum  in  England. 

An  Act  to  regulate  acceptances  of  bills  of 
exchange. 

An  Act  for  declaring  the  law  In  relation  to 
bills  of  exchange  and  promissory  notes 
becoming  payable  on  Good  Friday  or  Christ- 
mas Day. 


statutes. 
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Session  and  Chopt.T. 


9  Geo.  4,  c.  24  , 


2  &3  WiU.4,  c.  98.. 


6&7Will.  4,0.58... 


8  &  9  Vict.  0.  37  . 
in  part. 


19  &  20  Vict.  c.  97  , 
in  paxt. 

23  &  24  Vict.  c.  Ill  . 
in  part. 


34  &  35  Viot.  c.  74 

39  &  40  Vict.  c.  81 
41  &  42  Viot.  c.  13 


Title  of  Act  and  extent  of  Eepeal. 


45  &  46  Vict, 
c.  61. 


An  Act  to  repeal  certain  acts,  and  to  consoli- 
date and  amend  the  laws  relating  to  bills  of 
exchange  and  promissory  notes  in  Ireland, 
in  part ;  that  is  to  say. 

Section  two,  four,  seven,  eight,  nine, 
ten,  eleven. 

An  Act  for  regulating  the  protesting  for  non- 
payment of  bills  of  exchange  drawn  payable 
at  a  place  not  being  the  place  of  the  resi- 
dence of  the  drawee  or  drawees  of  the  same. 

An  Act  for  declaring  the  law  as  to  the  day  on 
which  it  is  requisite  to  present  for  payment 
to  acceptor,  or  acceptors  supra  protest  for 
honour,  or  to  the  referee  or  referees,  inr  case 
of  need,  bills  of  exchange  which  have  been 
dishonoured. 

An  Act  to  regulate  the  issue  of  bank  notes  in 
Ireland,  and  to  regulate  the  repayment  of 
certain  sums  advanced  by  the  Governor  and 
Company  of  the  Bank  of  Ireland  for  the 
public  service, 

in  part ;  that  is  to  say, 
Section  twenty-four. 

The  Mercantile  Law  Amendment  Act,  1856, 
in  part ;  that  is  to  say. 
Sections  six  and  seven. 

An  Act  for  granting  to  Her  Majesty  certain 
duties  of  stamps,  and  to  amend  the  laws 
relating  to  the  stamp  duties, 
in  part ;  that  is  to  say. 
Section  nineteen. 

An  Act  to  abolish  days  of  grace  in  the  case 
of  bills  of  exchange  and  promissory  notes 
payable  at  sight  or  on  presentation. 

The  Crossed  Cheques  Act,  1876. 

The  Bills  of  Exchange  Act,  1878. 


Enactmbsti'  eepealkd  as  to  Scotland. 


19  &  20  Vict.  c.  60  . . . 
in  part. 


The  Mercantile  Law  (Scotland)  Amendment 
Act,  1856, 

in  part ;  that  is  to  say, 
Sections  ten,  eleven,  twelve,  thirteen, 
fourteen,  fifteen,  and  sixteen. 
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46  &  47  Vict. 
C.55. 

Extension  of 
45  &  46  Vict. 
c.  61,  Bs.  76 
to  82,  and 
24  &  25  Vict. 
c.  98,  s.  25. 


[46  &  47  Vict.  c.  55.] 

An  Act  to  amend  the  law  relating  to  the  Customs  and  Inland 
Revenue,  and  to  malce  other  provisions  respecting  charges 
payable  out  of  the  public  revenue,  and  for  other  purposes. 

[25th  August,  1883.] 

17.  Sections  seventy-six  to  eighty-two,  both  inclusive,  of  the 
Bills  of  Exchange  Act,  1882,  and  section  twenty-five  of  the  Act 
of  the  session  of  the  twenty-fourth  and  twenty-fifth  years  of  the 
reign  of  Her  present  Majestj',  chapter  ninety-eight,  intituled 
"An  Act  to  consolidate  and  amend  the  Statute  Law  of  England 
and  Ireland  relating  to  indictable  ofienoes  by  forgery,"  shall 
extend  to  any  document  issued  by  a  customer  of  any  Danker,  and 
intended  to  enable  any  person  or  body  corporate  to  obtain  pay- 
ment from  such  banker  of  the  sum  mentioned  in  such  document, 
and  shall  so  extend  in  like  manner  as  if  the  said  document  were 
a  cheque. 

Provided  that  nothing  in  this  Act  shall  be  deemed  to  render 
any  such  document  a  negotiable  instrument. 

For  the  purpose  of  this  section  Her  Majesty's  Paymaster 
General,  and  the  Queen's  and  Lord  Treasurer's  Eemembrancer 
in  Scotland  shall  be  deemed  to  be  bankers,  and  the  public  officers 
drawing  on  them  shall  be  deemed  customers. 


55  Vict.  c.  4. 

Avoiding 
contract  for 
payment  of 
loan  advanced 
during 
infancy. 


[55  Vict.  C.  4.J 

An  Act  to  render  Penal  the  inciting  Infants  to  Betting  or 
Wagering  or  to  iorrotving  Money.       [29th  March,  1892.} 

5.  If  any  infant,  who  has  contracted  a  loan  which  is  void  in 
law,  agrees  after  he  comes  of  age  to  pay  any  money  which  in 
whole  or  in  part  represents  or  is  agreed  to  be  paid  in  respect  of 
any  such  loan,  and  is  not  a  new  advance,  such  agreement,  and 
any  instrument,  negotiable  or  other,  given  in  pursuance  of  or 
for  carrying  into  effect  such  agreement,  or  otherwise  in  relation 
to  the  payment  of  money  representing  or  in  respect  of  such  loan, 
shall,  so  far  as  it  relates  to  money  which  represents  or  is  payable 
in  respect  of  such  loan,  and  is  not  a  new  advance,  be  void 
absolutely  as  against  all  persons  whomsoever. 

For  the  purposes  of  this  section  any  interest,  commission,  or 
other  payment  in  respect  of  such  loan  shall  be  deemed  to  be  a 
part  of  such  loan. 


statutes. 
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[55  Vict.  c.  O.J 

An  Act  to  amend  the  Ad  of  the  eighth  and  ninth  Victoria, 
chapter  one  hundred  and  nine,  intituled  "  An  Act  to  amend 
the  Laiv  concerning  Games  and  Wagers." 

[20th  May,  1892.J 

1,  Any  promise,  express  or  implied,  to  pay  any  person  any 
sum  of  money  paid  by  him  under  or  in  respect  of  any  contract 
or  agreement  rendered  null  and  void  by  the  Act  of  the  eighth 
and  ninth  Victoria,  chapter  one  hundred  and  nine,  or  to  pay  any 
sum  of  money  by  way  of  commission,  fee,  reward,  or  otherwise 
in  respect  of  any  such  contract,  or  of  any  services  in  relation 
thereto  or  in  connexion  therewith,  shall  be  null  and  void,  and  no 
action  shall  be  brought  or  maintained  to  recover  any  such  sum 
of  money. 


55  Vict.  c.  9. 

Promises  to 
repay  sums 
paid  under 
contracts 
void  by 
8  &  9  Vict. 
c.  109,  to  be 
null  and  void. 


[56  &  57  Vict.  c.  39.] 

An   Act   to  consolidate  and  amend   the  Laws  relating   to 
Industrial  and  Provident  Societies. 

[12th  September,  1893.] 

33.  A  promissory  note  or  bill  of  exchange  shall  be  deemed  to 
have  been  made,  accepted,  or  endorsed  on  behalf  of  any  society 
if  made,  accepted,  or  endorsed  in  the  name  of  the  society,  or  by 
or  on  behalf  or  account  of  the  society,  by  any  person  acting 
under  the  authority  of  the  society. 

66.  If  any  officer  of  a  registered  society,  or  any  person  on  its 
behalf,  uses  any  seal  purporting  to  be  a  seal  of  the  society, 
whereon  its  name  is  not  so  engraved  as  aforesaid,  or  issues  or 
authorises  the  issue  of  any  notice,  advertisement,  or  other  official 
publication  of  the  society,  or  signs  or  authorises  to  be  signed  on 
behalf  of  the  society  any  bill  of  exchange,  promissory  note, 
indorsement,  cheque,  order  for  money  or  goods,  or  issues  or 
authorises  to  be  issued  any  bill's  of  parcels,  invoice,  receipt,  or 
letters  of  credit  of  the  society,  wherein  its  name  is  not  mentioned 
in  manner  aforesaid,  he  shall  be  liable  to  a  fine  not  exceeding 
fifty  pounds,  and  shall  further  be  personally  liable  to  the  holder 
of  any  such  biU.  of  exchange,  promissory  note,  cheque,  or  order 
for  money  or  goods  for  the  amount  thereof  unless  the  same  is 
duly  paid  by  the  society. 


56  &  57  Vict. 
c.  39. 

Promissory 
notes  and 
bills  of 
exchange. 

Penalty  for 
not  using 
name  of 
society. 
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[59  &  60  Vict.  c.  25.] 

An  Act  to  consolidate  the  Law  relating  to  Friendly  and  other 
Societies.  [7th  August,  1896.J 

59  &  60  Vict.  33.  Stamp  duty  shall  not  be  chargeable  upon,  the  following 

c.  25.  document : — 

■ '— {a.)  Draft  or  order  or  receipt  given  by  or  to  a  registered 

Exemptions  society  or  branch  in  respect  of  money  payable  by  vu^tue  of 

from  stamp  jts  rules  or  of  this  Act. 

duty. 


INDEX. 


Should  the  Index  be  found  defective  in  any  part,  the  reader  is  referre 
to  the  fall  Analytical  Table  of  Contents  prefixed. 


A. 

ACCEPTANCE, 

what  it  is,  2,  255. 

what  it  admits,  41,  271,  273. 

effect  of,  4. 

by  partners,  49 — 62. 

cross  acceptances,  150,  464. 

by  one  of  several,  not  partners,  258. 

liability  of  drawee  before  acceptance,  256. 

cannot  be  two  several  acceptances  of  the  same  bill,  258. 

before  bill  filled  up,  259. 

formerly  could  be  oral,  even  before  bill  in  existence,  260. 

after  bill  is  due,  261. 

after  previous  refusal  to  accept,  261. 

now  must  be  in  writing  on  the  bill,  262. 

signature  sufficient,  262. 

delivery  or  notice  requisite  to  complete,  2,  266. 

promise  to  pay,  262,  note  (i). 

promise  to  accept,  260. 

detention  of  the  bill,  262,  note  (i). 

what  engagement  the  holder  may  require  of  acceptor,  262. 

proper  conduct  for  holder  to  pursue  in  case  of  qualified  acceptance, 

263. 
condition  may  be   contained  in   a,   collateral   contemporaneous 
writing,  112—115,  264. 

but  a  verbal  contemporaneous  condition  not  admissible,  114, 
264. 

nor  a  written  one  against  innocent  indorsee,  264. 
presumption  as  to  time  of,  261. 
personal  liability  of  directors,  &c.,  accepting,  83. 
implied  warranty  of  authority,  46,  85, 
if  general,  acceptor  liable  without  presentment,  265,  293. 
qualified  or  varying  acceptances,  216,  263. 
conditional,  264. 
partial,  265. 
as  to  time,  265. 
as  to  parties,  266. 
as  to  place,  265,  288,  292. 
liability  of  acceptor,  267. 
how  discharged,  267. 

by  waiver,  203,  268. 

B.B.B.  34: 
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ACCEPTANCE— cojtiiimuefe.' 

what  a  plea  of  waiver  should  state,  270. 
acceptance  discharged  by  cancellation,  267,  268. 

by  taking  other  security,  270. 

in  case  of  joint  acceptors,  by  taking  security  from  one,  271. 
presentment  for  acceptance,  211 — 216. 
release  of  acceptors,  317. 
release  by  or  to  one  of  several,  317. 

how  far  covenant  not  to  sue  will  operate  as  release,  318,  327. 
agi'eenient  not  to  sue,  327. 
effect  of  release  may  be  restrained  by  the  terms  of  the  instrument, 

318,  327. 
admits  drawer's  handwriting,  271.  ', 

and  authority  of  agent  to  draw,  41,-  272. 

but  not  to  indorse,  41,  272. 

nor  indorsement,  271,  272. 
where  drawee  cannot  dispute  his  acceptance,  272. 
forged  acceptance,  272. 
ratification  of,  39,  40,  272. 
payment  of,  no  estoppel,  273. 
obligation  to  accept,  273. 

See  also  Agent ;    Corporation ;    Executor ;   Infant ;    Married, 

Woman;  Partner. 

ACCEPTANCE  SVFKA  PROTEST, 

mode  of  accepting  supra  protest,  273,  275. 

who  may  so  accept,  258,  275. 

whether  there  may  be  several  acceptors  stipra  protest,  258,  275. 

conduct  for   holder  to   pursue  who   takes  an  acceptance  supra 

protest,  275. 
presentment  for  payment  to  the  drawee  still  necessary,  276. 
liability  of  acceptor  supra  protest,  277. 
against  what  parties  acceptor  supi'a  protest   acquires  a  right  of 

action,  278. 

ACCEPTOR, 

contract  of,  271. 

ACCOMMODATION  BILL, 
what  it  is,  143,  154,  155. 

when  a  defence  that  a  biU  was  drawn  for  accommodation,  143,  154. 
who  is  principal  on,  323. 
accommodated  drawer  not  entitled  to  notice  of  dishonour,  245,  246. 

nor  accommodated  indorser,  249. 
drawer  discharged  by  indulgence  to  the  acceptor,  323. 
payment  oi  supra  protest,  279. 
proof  of,  in  bankruptcy,  464. 
in  the  hands  of  an  indorsee  for  value,  465. 
may  be  indorsed  by  bankrupt  after  bankruptcy,  480. 
operation  of  Statute  of  Limitations  as  to,  360. 
notice  no  defence  against  a  holder  for  value,  143,  154. 
liability  of  party  accommodated,  155,  197,  446. 
time  of  issue  of,  339. 

ACCOUNT,  . 

direction  to  place  to,  102. 

mutual,  when  not  barred  by  the  Statute  of  Limitations,  365. 
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ACCOUNT  STATED, 

when  a  bill  or  note  evidence  under,  21,  434. 
within  Statute  of  Limitations,  365. 
I  0  U,  evidence  of,  34. 

ACKNOWLEDGMENT.     See  Limitatioiis,  Statute  of. 
by  banker,  307,  note  (6). 
letter  without  prejudice,  364. 
no  stamp  on,  367. 

ACTION  ON  A  BILL  OK  NOTE, 
who  may  bring,  2,  144,  183,  405. 
,  suing  in  the  name  of  another,  2,  Aote  {k),  184,  405. 
judgment  against  two  parties,  408. 
debt  and  assumpsit,  421,  note  (a). 

when  a  corporation  could  sue  Or  be  sued  in  assumpsit,  81. 
against  what  parlies  actions  may  be  brought,  144,  181,  note  (q), 

405. 
party  liable  in  two  capacities,  408. 
how  far  extinguishment  of  the  I'ight  of  action  as  to  one  party  will 

be  a  defence  to  others,  322,  323,  445. 
affidavit  to  arrest,  448. 
imprisonment  for  debt  abolished,  448. 
trover  or  detinue  for  a  bill,  398. 
effect  of  judgmeu-t  in  an  action  of  trover  in  changing  the  property 

in  a  bill,  399. 
former  relief  in  equity,  399 — 402. 
venue,  411 

inspection,  discovery  and  interrogatories,  353,  429. 
staying  proceedings,  in  what  case.s,  and  on  what  tetms,  429. 
setting  aside  plea,  424. 

Bills  of  Exchange  Act,  1855. ..27,  412,  note  (m). 
summary  procedure,  411. 
ordinary  procedure,  417. 
leave  to  defend,  415. 
statement  of  claim,  417. 
statement  of  defence,  420. 
defences,  421,  note  {a). 
set-oflF  and  counter-claim,  424. 
reply,  428. 
mode  of  trial,  430. 
right  to  begin,  430. 
evidence,  432—438. 
proofs  in  various  actions,  436. 
damages,  438. 
interest,  439—443. 
re-exchange,  443. 
costs,  445 — 447. 
judgment  and  execution,  448. 

ACTS  OF  BANKRUPTCY.     See  Bankruptcy. 

ADDEESS,  ,  .    .^       .     ,  1 

if  given  on  bill,  presentment  must  be  made  there  to  charge  drawer 

and  indorsers,  289. 
to  the  drawee,  100. 
of  notice  of  dishonour,  230,  249. 

ADJUDICATION.     See  Banlcruptey. 

34 — 2 
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ADMINISTRATOR,     See  Executor. 

ADMISSIONS, 

by  acceptance,  41,  271, 
by  drawing,  180. 
by  indorsement,  180, 

ADVICE, 

payment  of  bill  as  per  advice,  102. 

AFFIDAVIT, 

to  arrest  or  hold  to  hail,  448. 

of  illegality  of  consideration,  in  order  to  set  aside  judgment,  170. 

in  lieu  of  parol  evidence,  438, 

of  absence  of  consideration,  430, 

nnder  summary  procedure,  414 — 416. 

under  the  Bills  of  Exchange  Act,  1855. .,412,  note  (»»). 

AFTEKDUE  BILL,  23,  196—199. 

AGENT, 

title  of,  193, 

who  may  be,  39. 

may  make  a  valid  contract  for  his  principal,  though  incompetent 
to  bind  himself,  39,  note  (c). 

distinction  between  a  special  and  general  agent,  39. 

actual  and  ostensible,  39. 

how  appointed,  so  as  to  bind  his  principal  on  a  negotiable  instru- 
ment, 39. 

whether  a  general  authority  to  transact  business  confers  such 
power,  39. 

how  a  special  authority  to  accept  or  indorse  is  to  be  construed,  40. 

when  authority  will  be  implied,  40. 

when  to  be  required,  43. 

procuration,  41,  43. 

authorily  to  draw  admitted  by  acceptance,  41,  271. 
not  so  authority  to  indorse,  41,  271,  272. 

exceeding  his  authority,  can  in  no  case  convey  a  title  to  bill  over- 
due, 42,  note  (p). 

when  an  agent  will  be  personally  liahle  on  his  signature,  42,  46, 
83—86. 
hy  drawing  or  accepting  without  authority,  42,  44,  83,  85. 
how  he  may  avoid  personal  responsibility,  41,  47. 

cannot  delegate  his  authority,  44. 

cannot,  when  he  exceeds  his  authority,  convey  a  title  hy  indorse- 
ment— may  by  delivery,  41,  192. 

guilty  of  a  misdemeanor  if  he  fraudulently  negotiate  or  deposit 
bills,  48,  209. 

transfer  by  agent  in  case  of  restrictive  indorsement,  186. 

trover  against  transferee  of  agent,  42,  479. 

whether  in  any  case  a  holder  is  bound  to  acquiesce  in  acceptance 
hy  an  agent,  44. 

how  agent's  authority  detfermined,  44. 

what  notice  should  be  given  of  revocation  of  agent's  authority, 
44. 

liability  of  agent  to  his  principal,  48. 

signing  as  principal  cannot  be  discharged  by  parol  evidence,  46. 

rights  of  agent  against  third  parties,  and  liabilities  to,  44,  47,  83. 
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AGENT— conMnitac?. 

rights  of  principal  against  third  persons,  48. 
agent  purchasing  a  bill  for  a  foreign  principal,  191. 
Vfhen  agent's  fraud  binds  his  principal,  48,  148. 
notice  of  illegality  to  an  agent,  148. 
notice  of  dishonour  by,  235,  239,  274,  note  {d). 

AGREEMENT, 

various  sorts  of,  112. 

stamp  on,  35,  110,  note  (6),  113,  127. 

controlling  operations  of  a  bill,  112. 

contemporaneous,  112. 

contemporaneous  but  collateral,  113. 

subsequent,  113. 

on  a  distinct  piece  of  paper,  113. 

must  be  read  when  on  the  note,  116. 

oral,  114. 

when  a  bill  or  note  may  be  evidence  of  an  agreement,  110. 

agreement  relating  to  bill  or  note,  when  and  between  what  parties 

it  may  operate,  112 — 115. 
agreement  delivered  as  an  escrow,  115. 
to  renew,  115. 

not  necessary  to  aver  it  in  writing,  116. 
to  give  time  to  principal  discharges  sureties,  325. 
not  to  sue,  effect  of,  327. 
to  accept,  260,  273. 

ALIEN  ENEMY,  79,  163,  407. 

ALLONGE, 
what,  176. 

ALTERATION  OF  A  BILL  OR  NOTE, 
fraudulent,  is  forgery,  348. 
effect  of,  at  common  law,  336. 
imder  the  Stamp  Act,  338. 
under  the  Code,  341. 

where  an  alteration  will  not  vitiate,  339,  342. 
where  the  alteration  is  before  bill  issued,  339. 
where  to  correct  a  mistake,  340. 
where  it  extinguishes  the  debt,  342. 
renewal  of  altered  bill,  342. 
pleading,  343. 
burthen  of  proof,  343. 
intent  of  alteration  a  question  of  fact,  341. 
alteration  not  apparent,  effect  of,  342. 

ALTERNATIVE, 

acceptors  or  makers  not  liable  in  the,  100,  109. 
payees  can  be  entitled  in  the,  109. 

AMBIGUOUS  INSTRUMENT,  103. 

AMBIGUOUS  SIGNATURES,  42. 

AMENDMENT 

at  the  trial,  421. 
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ANNUITY,  • : 

description  of  drafts  and  notes  in  the  memorial,  91,  note  (p). 

..i 

APPENDIX, 

Statutes,  483. 

APPROPRIATION  OF  PAYMENTS,  303,  367.     See  Rateable. 
appropriation,  305. 

ARREST, 

on  a  bill  or  note,  448. 

ASSIGNEE.     See  Bankruptcy. 

ASSIGNMENT.     See  Indorsement  and  Delivery. 

ASSUMPSIT.     See  Action. 

ATTESTING  WITNESS, 

unnecessary  now  to  any  bill  or  note,  98,  note  (i),  433. 

ATTORNEY, 

has  a  day  to  communicate  notice  of  dishonour  to  his  client,  235. 

notice  of  dishonour  to,  not  sufficient,  241. 

when  personally  liable  on  a  bill.     See  Agent. 

infant  or  married  woman,  when  they  may  be,  39,  note  (c). 

the  partner  of  an  attorney  has  no  implied  authority  to  hind  his 

co-partner  by  biU  or  note,  64. 
note  in  payment  of  an  attorney's  bill,  169,  375. 

ATTORNEY,  POWER  OF, 

in  respect  of  bUls,  how  construed,  39. 

whether  a  holder  is  bound  to  take  acceptance  under,  44. 

holder  may  require  its  production,  43. 

ATTORNEY,  "WARRANT  OF, 

taking  warrant  of  attorney  not  a  satisfaction,  314. 
when  it  discharges  other  parties,  329, 
when  a  collateral  security,  314,  331. 

AU  BESOIN,     See  Referee  in  case  of  Need. 


BAIL, 

affidavit  to  hold  to  bail  on  a  bill  or  note,  448. 

BALANCE  OF  ACCOUNT, 

consideration  for  a  note,  151. 

balance — fluctuating.    See  Fluctuating  Balance. 

BANK  HOLIDAYS,  213,  note  (I),  233,  236,  281.   And  see  Appendix, 
494. 
no  presentment  for  acceptance  on,  213. 
nor  for  payment,  281,  287. 
nor  noting  in  lieu  of  protest,  219. 
nor  notice  of  dishonour,  236. 
when  bill  or  note  falling  due  on,  is  payable,  21,  281 
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BANKERS.     See  G%eque. 

branches  of  banks,  26,  236. 

fraudulently  negotiating  or  depositing  bills,  48,  209. 

on  their  bankruptcy,  bills  deposited  with  them  do  not  pass  to  their 

trustees,  455,  note  (d),  478,  479. 
when  they  pass  by  reputed  ownership,  477. 
discounting  bills,  &c.,  under  suspicious  circumstances,  192. 
obligation  to  customer  to  pay  cheque,  19j  256,  459. 

what  may  justify  refusal,  20,  459. 
bound  to  know  the  handwriting  of  a  customer,  19,   256,   257, 

note(/),  350. 
paying  bill  or  note  before  due,  301. 
paying  a  forged,  altered,  or  cancelled  cheque,  298,  note  (i),  308, 

351. 
when  money  paid'on  a  forged  bill  may  be  recovered  back,  308,  351. 
liable  to  loser  if  they  discount  lost  bill  after  notice  of  loss,  192, 
391. 
and  acquire  no  right  against  Other  parties,  391. 
presentment  of  notes  at  bank  which  has  stopped  payment,  293. 
presentment  of  a  bill  payable  at  a  banker's,  must  be  within  bank- 
ing hours,  284. 
duty  of  bankers  to  make  a  memorandum  on  bills  paid  by  them, 

201,  307. 
not  responsible  for  genuineness  of  indorsement  or  draft  on  himself 

payable  to  order   on   demand,   27,   41,   note   (ji),     257,    298, 

note  (i),  350,  note  (s)  ;  and  16  &  17  Vict.  c.  59,  s.  19,  Appendix, 

487. 
have  a  day  to  give  notice  to  customer  of  dishonour  of  his  bill,  235. 
how  they  should  charge  interest  on  cheques,  442. 
cheques  crossed  with  their  name,  30. 
double  crossed  cheque,  31. 
joint  stock  banking  company,  83. 
lien  on  deposits,  204. 
liability  for  same,  204. 
no  new  banks  of  issue,  83. 
money  deposited  with  a  banker  is  money  lent,  434,  note  (i),  436, 

479. 
banks  of  not  more  than  ten  partners,  83. 
holding  for  customer,  are  holders  for  value,   22,  not:e  («),  151, 

note  (o). 

BANK  NOTES. 

what,  10,  11,  286. 

when  a  legal  tender,  10,  11. 

Bank  of  England  notes  not  in  Scotland  or  Ireland,  vide  Appendix, 

483,  note  (as).  i 

under  U.  no  longer  issuable  in  England,  83,  98. 
when  they  will  be  payment  though  they  turn  out  bad,  187,  192, 

302. 
when  money  had  and  received  would  lie  for  them,  11. 
may  now  be  taken  in  execution,  4,  10,  208. 
stamp  on,  121,  127. 
when  exempt,  121,  128. 
when  composition  paid  in  lieu  of,  131. 
Scotch  and  Irish  bank  notes,  131 . 
who  may  issue,  82. 

when  they  ought  to  be  presented  for  payment,  284—^87,  obV. 
effect  of  Statute  of  Limitations,  359,  note  [d),  372. 
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pass  by  a  will  bequeathing  money,  10,  205. 
may  be  the  subject  of  a  donatio  mortis  causd,  206. 
property  aceompauies  possession  of  them,  192. 
unless  taken  fraudulently,  186. 
deposit  receipt,  25,  note  {q),  206. 

BANKING  COMPANY.     See  Corporations  and  Companies. 

BANK  POST  BILLS,  111,  349,  note  (e). 

BANKRUPTCY, 

acts  of  bankruptcy,  451,  469. 

in  respect  of.  bills,  451. 

taking  bill  for  judgment  debt,  452. 

efifeet  of,  on  bankruptcy  notice,  452. 
petitioning  creditor's  debt,  452. 

when  bill  may  be,  452. 

must  have  existed  before  act  of  bankruptcy,  453. 

date  of  bill  prim&fajiie  evidence,  454. 
vesting  of  property  in  trustee,  454. 

doctrine  of  relation,  455. 
protected  dealings,  prior  to  1883. ..435. 
void  dealings,  prior  to  1883.  ..456. 
protected  and  void  dealings  under  Act  of  1883. ..457. 

available  act  of  bankruptcy,  458. 

what  amounts  to  notice  thereof,  458. 

banker  honouring  cheque  after  notice,  liable,  4  59. 
rules  of  bankruptcy  as  to  bills,  &c.,  preserved,  460. 
proof  of  debts,  460. 

in  what  cases  holder  may  prove,  460. 

Statutes  of  Limitation  bar  proof,  356,  460. 

production  of  bill  to  trustee  before  dividend,  460. 

lost  bill,  460. 

proof  on  good  portion  of  consideration,  460. 

bills  not  due,  461. 

bill  payable  on  demand,  461, 

biU  payable  after  notice,  461. 

irregular  bill  or  note,  461. 

bill  not  provable  against  one  not  a  pai-ty,  461. 

drawer  and  drawee  the  same,  462. 

proof  by  surety,  462. 

holder  may,  unless  restrained,  either  sue  or  prove,  463. 

but  cannot,  for  same  demand,  against  same  party,  do  both, 
463. 

for  same  demand,  he  may  prove  against  one  party  and  sue 
another,  463. 

or  against  same  party,  he  may  sue  for  one  debt  and  prove  for 
another,  463. 

mutual  accommodation  bills,  464. 

where  there  has  been  specific  exchange,  464. 

what  amounts  to  specific  exchange,  464. 

party  to  mutual  specific  exchange  must  jjay  his  own  paper 
before  he  can  prove,  464. 

mutual  accommodation  without  specific  exchange,  464. 

after  holder  has  proved  no  further  proof,  464. 

mutual  accommodation  without  specific  exchange,  with  mutual 
bankraptcy  and  a  cash  balance,  465. 
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BANKRUPTCY— co7i«reM«i. 
proof  of  debts — continued. 

accommodation  bills  in  hands  of  indorsee  for  value,  465. 

interest,  465. 

expenses,  re-exchange,  &c.,  466. 

where  several  adjudications,  under  which  and  for  how  much 

holder  may  prove,  466. 
against  estate  bankrupt  in  more  than  one  country,  467. 
against  joint  and  separate  estate,  467. 
creditor  holding  bills  as  security,  468. 
where  bills  afterwards  paid,  amount  must  be  expunged  from 

proof,  468. 
proving  on  bills  brought  up  after  acceptor's  bankruptcy,  468. 
set-oif,  mutual  credit  and  mutual  dealings  in  bankrui)tcy,  468. 
when  the  mutual  credit  must  have  existed,  468. 
credit  must  not  have  been  given  after  notice  of  act  of  bank- 
ruptcy, 469. 
fraudulent  set-off,  470. 
set-off  under  general  statutes  of  set-off  less  extensive  than 

under  mutual  credit  clause,  470. 
trustee  cannot  deprive  creditor  of  set-off  once  existing,  470. 
not  only  mutual  debts  butmutuai  credits  and  mutual  dealings 

now  available  for  set-off  in  bankruptcy,  470. 
mutual  credit  more  comprehensive  than  mutual  debts,  471. 
mutual  credit  need  not  be  of  money,  471. 
mutual  credit  may  be  where  no  debt  due,  471. 
mutual  credit  need  not  have  been  intended,  472. 
in  mutual  dealings  those  only  prior  to  the  commencement  of 

bankruptcy  to  be  considered,  471,  note  [g). 
unless  act  of  bankruptcy  was  secret,  in  which  case  creditor's 

knowledge  fixes  the  time,  471,  note  [g). 
mutual   credit   must   have   existed   before  the  bankruptcy, 

471,  note  {n). 
mutual  dealings  clause  will  not  authorise  set-off  to  a  breach  of 

trust,  472. 
mutual  credit  does  not  distinguish  a  lien,  473. 
set-off,  &c.,  in  bankruptcy  may  be  relied  on  either  in  an  action 

or  in  bankruptcy  proceedings,  473. 
and  whether  the  action  be  for  debt  or  damages,  473. 
mutual  credit  in  winding-up,  473  and  474,  note  (d). 
what  property  is  divisible  among  creditors,  454,  455,  474. 
trust  property  excepted,  474. 

secmities  in  hands  of  aaceptor  becoming  bankrupt,  474. 
how  far  holder  entitled  to  benefit  of  such  securities,  475. 
rule  in  Ex  parte  Waring,  474,  note  (i). 
holder's  rights  as  to  funds  deposited  with  a  third  person,  475. 
holder  not  entitled  to  guarantee  given  to  acceptor,  476. 
unless  given  for  purpose  of  being  exhibited,  476. 
reputed  ownership  clause,  476. 

share  of  dormant  partner  does  not  pass  under,  476. 

though  proof  by  lender  with  share  of  profits  was  postponed  to 

that  of  other  creditors  by  Bovill's  Act,  s.  5. ..477. 
and  now  by  Partnership  Act,  1890,  s.  3. ..477. 
assigned  debts,  when  within  reputed  ownership  clause,  477. 
when  unconscientiously  allowed  to  remain  in  disposition  of 

debtor,  477.  ,  ,  ■  4.     * 

notice  to  debtor  not  necessary  to  complete  assignment  ot 
negotiable  bills,  477. 
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reputed  ownership  clause — contimied, 
otherwise  if  not  negotiable,  477. 
negotiable  bills  and  notes  may  pass  to  trustee  as  mere  chattels 

under  this  clause,  477. 
if  not  negotiable  nor  due  or  growing  due  to  bankrupt  in  his 

business,  qucercj  476,  note  (t). 
but  not  bills  in  haiids  of  agents  for«peciiic  purpose,:  478. 
nor  bills  in  hands  of  factor  or  banker  unless  discounted  or 

treated  as  cash,  455,  note  (d),  478.  ' 
and  mere  entry  of  the  bills  in  the   cash    column  is  not 
treating  them  as  cash,  479. 
position  of  bankrupt  prior  to  discharge,  479. 

until  trustee  intervenes,  party  dealing  bond  fide  and  for  value 

with  bankrapt  in  respect  of  his  after-acquired  property, 

even  with  knowledge  of  bankruptcy,  gets  good  title  against 

the  trastee,  480. 

subject  to  this  rule  the  trustee  is  the  person  to  indorse  or 

transfer,  204. 
but  acceptor  or  maker  of  negotiable  bill  or  note  cannot  dispute 

capacity  of  bankrupt  payee  to  indorse,  480. 
and  payee  of  accommodation  bill  becoming  bankrupt  has  no 
beneficial  interest  therein  which  can  pass  to  trustee,  and  he 
can  therefore  make  valid  transfer  for  value,  204,  480. 
effect  of  discharge,  480. 

releases  bankrupt  from  all  debts  provable,  480. 

except  liabilities  to  the  Crown,  480. 

or  incurred  by  fraud  or  fraudulent  breach  of  trust  to  which  he 

was  a  party,  481. 
but  does  not  release  bankrupt's  partner,  co-trustee,,  surety,  or 

co-surety,  481. 
as  to  bills  accepted  in  blank  before  bankruptcy  an,d  filled  up 
after  discharge,  481,  note  (q). 
valuation  of  securities  for  purpose  of  voting,  481.  ,; 

on  bankruptcy  of  drawee,  presentment  for  acceptance  excused  and 
holder  may  treat  bill  as  dishonoured,  214.  i 

but  holder  may  present,  either  to  the  bankrupt  drawee  or  his 
trustee,  214, 
bankruptcy  of  drawee,  acceptor,  or  maker  does  not  excuse  present- 
,  ment  for  payment,  293. 

nor  dispense  with  notice  of  honour  to  drawer  and  indorsers, 
251. 
on  bankruptcy  of  drawer  or  indorser,  notice  of  disbonour  may  be 
either  to  drawer  or  indorser  himself  or  to  Tiis  trustee,  241. 

BASTARD, 

note  given  to  indemnify  a  parish  from,  illegal,  163. 

BEARER, 

bill  or  note  payable  to,  transferable  by  delivery,  2,  97,  175. 

BEGINNING, 

right  of,  at  the  trial,  430. 

BELLMAN, 

delivery  of  letter  to,  230, 

BETTER  SECURITY, 
protest  for,  220. 


Index.  539 

BILL  BROKER, 

how  he  may  raise  money  on  bills,  43,  187,  193,  243. 

BILLS  OF  EXCHANGE,  "      ,' 

history  of.     See  Preface. 
what,  1, 

pecuHar  qualities  of,  3 . 

not  subjects  ef  larceny  at  common  law,  4,  208. 
are  so  by  statute,  209. 
are  assignable,  3. 
inland  and  foreign,  135. 
sets  and  copies  of,  136,  138. 

consideration  presumed  until  contrary  appears,  4,  140. 
effect  of  di'awing  and  indorsing  of,  4. 
accepting,  effect  of,  4. 

how  far  considered  goods  and  chattels,  4,  477. 
may  be  taken  in  execution,  4,  208. 

or  under  an  extent,  5,  208. 
might  formerly  operate  as  wills  or  testamentary  instruments,  5. 
may  in  some  cases  be  a  declaration  of  trust,  5. 
on  what  to  be  written,  88. 
in  what  language,  88. 
may  be  written  in  pencil,  88. 
signature,  38,  89. 

superscription  of  place  where  written,  89. 
date,  89. 

superscription  of  sum  payable,  97. 
time  of  payment,  91. 
request  to  pay,  92. 
description  of  payee  or  indorsee,  92. 
bills  under  20*.. .98. 

under  52.. .98. 
under  seal,  79,  note  (I). 

when  it  can  be  the  subject  of  a  doiiatio  mortis  catisd,  205. 
capacity  of  contracting  parties  to,  37 — 87. 
when  considered  as  sold,  188 — 192,  302. 
no  one  liable  on,  unless  his  name  appears,  ,38,  187,  461. 
"value  received,"  of  the  words,  98. 
direction  to  drawee,  100. 
the  words  "order"  or  "bearer,"  96,  173. 
direction  to  place  to  account,  102. 
words  "as  per  advice,"  &c.,  102. 

place  where  made  payable  by  drawer,  101,  263,  note  (o),  288. 
by  the  acceptor,  263,  288—292. 
by  co-iiartnerships  or  corporations,  79 — 87. 
by  persons  in  official  situations,  86.   And  see  Appeiidix,  491,  527. 

given  to  them,  86. 
must  be  for  payment  of  a  certain  sum,  105. 

and  for  money  in  specie,  106. 

not  out  of  a  particular  fund,  109. 
must  not  be  drawn  on  a  contingency,  106. 
irregular  bill  may  be  treated  as  agreement,  110,  note  (i). 

stamp  in  such  cases,  110,  note  (6),  121,  127. 
complete  and  regular  on  its  face,  103,  note  (6),  144. 
to  drawer's  order  unindorsed,  7,  note  (A),  97,  note  (J),  103,  note  (J) 
operation  of  agreements  respecting,  112 — 116. 
formal  parts  of,  88—102. 
ambiguous,  conditional,  or  irregular,  108—111. 
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BILLS  OF  EXCHANGE— coTiWnMec?. 
stamps  on,  117 — 13(1. 

when  may  be  stamped  after  execution,  120,  124,  note  (g). 
release  by  parol,  268,  269,  270,  note  (o),  312,  note  (b). 
conveys  no  lien,  25. 

is  not  an  eqaitable  assignment,  19,  note  (g),  21,  25,  256. 
from  what  moment  a  bill  becomes  a  binding  contract,  339. 

BILLS  OF  EXCHANGE  ACT,  1855.. .27,  412,  note  (m). 
repealed  by  Statute  Law  Revision  Act,  1883... 413. 

sav?ng  as  to  inferior  Courts,  413. 
no  other  cause  of  action  could  be  joined,  410. 

but  claim  for  interest  might  be,  412,  note  (m). 
and  costs  of  noting,  vide  sect.  5  of  Act. 
statement  of  claim  could  be  founded  on  the  consideration  as  well, 

410. 
leave  to  defend  under,  of  right  on  payment  into  Court,  416. 

BILLS  OF  LADING, 

assignability  of,  3,  note  [1). 

BLANK, 

indorsement  in,  177. 

indorsement  on  blank  paper,  95,  194. 

acceptance  in,  95,  259. 

BLANK  INDOESEMENT.     See  Indorsement  in  Blank. 

BLANK  STAMPED  PAPER, 

signatures  on,  90,  95,  194,  259. 

BLIND  MAN, 
-   note  by,  72,  note  {I),  346. 

BONA.  FIDE  HOLDER  FOR  VALUE, 
meaning  of,  144. 

BONA  NOTABILIA, 
bills  were,  63. 

BOVILL'S  ACT,  49,  note  (6),  476. 

now  replaced  by  Partnership  Act,  1890. ..49,  note  (6). 

BRANCH  BANKS, 

how  far  considered  distinct,  26,  236. 
notice  of  dishonour  through,  236,  239. 

BURTHEN  OF  PROOF, 

in  case  of  alleged  holder  without  value,  141,  146. 

in  case  of  holder  with  alleged  notice  of  illegality  or  fraud,  141, 

147. 
as  to  time  of  indorsement,  89,  90,  177. 
as  to  time  of  acceptance,  89,  261. 
as  to  time  of  drawing,  89. 
as  to  notice  of  dishonour,  236,  244. 
as  to  alteration  of  bill,  343. 
as  to  law  of  foreign  country,  389. 
in  cases  of  undue  influence,  71. 
as  to  cancellation  by  mistake,  268. 
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BUSINESS  DAYS, 

what  are  not,  213,  note  {T). 


CANCELLATION,  267,  268. 

when  an  acceptance  may  be  cancelled,  267,  268. 
of  an  indorsement,  178,  267,  268. 
payment  of  cancelled  cheque,  298,  351, 
by  mistake,  268. 

CAPIAS  AD  SATISFACIENDUM, 

former  effect  of  discharge  under,  315. 
imprisonment  for  debt  now  abolished,  448. 

CHATTELS, 

to  what  purpose  bills  and  notes  are,  4,  477. 

CHEQUES, 

what,  16. 

difference  between  cheques  and  bills  of  exchange,  33,  257  note  (f) 

within  Bills  of  Exchange  Act,  1855. ..27,  412. 

formerly  not  liable  to  stamp  duties,  17 — 19. 

except  when  circulated  more  than  fifteen  miles  from  place  of 
payment,  17,  note  (b). 

now  all  liable  to  penny  stamp,  18,  119,  121,  123. 

consequences  of  drawing  cheque  on  unstamped  paper,  18,  120, 123, 
379. 
penalty  on  drawer,  18,  120,  123. 

post-dating,  18. 

alteration  of  law  by  recent  statutes,  18. 

amount  for  which  cheque  may  be  drawn,  18. 

obligation  of  banker  to  pay,  19,  257,  note  (/)  459. 

action  against  banker  for  not  paying,  19,  256. 
what  wUl  justify  him  in  not  paying,  20,  459. 

should  be  presented  or  forwarded  the  day  after  it  is  issued,  20 — 23, 
284. 

general  rule  as  to  presentment  of,  20 — 22,  284. 
between  holder  and  drawer,  20,  21,  note  {p). 

as  between  holder  and  a  transferor,  not  the  drawer,  20,  23,  284. 

between  holder  and  his  own  banker,  22. 

where  parties  do  not  live  in  same  place,  22. 

loss  on  overheld,  where  bank  fails,  21,  note  (p). 

what  amounted  to  an  engagement  by  drawee  to  pay  cheque,  23. 

transfer  of,  27,  173,  175. 

crossed  cheques,  28 — 32. 

what  a  cheque  is  evidence  of,  24,  435. 

when  cheque  evidence  of  payment,  24,  306. 

when  it  amounts  to  payment,  24,  302,  306,  376. 

crossed  cheque,  when  payment  of  protected,  31,  376,  note  («). 

when  it  may  be  taken  in  payment,  24,  376. 

holder  of,  whether  assignee  of  a  chose  in  action,  19,  25,  475. 

drawer's  death,  effect  of,  20,  206. 

fraud  in  filling  up  cheques,  25,  346,  350, 

when  several  must  join  in  drawing,  26. 

peiiod  at  which  banks  should  debit  customers  with,  26. 

not  required  to  be  protested,  26. 
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notice  of  dishonour  of,  27,  33,  225,  .245,  418,  419. 

donor's  own  does  not  pass  under  a  donatio  mortis  causd,  206. 

might  formerly  if  drawn  to  order,  206,  note  {p). 

overdue  cheque,  23,  198. 

if  banker  pays  cheque  long  after  it  is  drawn  to  wrongful  owner 

it  is  his  own  loss,  298. 
if  lost,  action  will  not  lie  upon  it  at  common  law,  393. 

unless  not  negotiable,  394. 
venue  in  action  on/  411j 
may  be  taken  in  execution,  4,  27. 
cheque  drawn  payable  to  order,  27. 

payment  by  banker  on  forged,  2.5,  27,  298,  note  (i),  360,  note  («). 
jirotection  to  bankerpaying  on  forged  indorsement  of  cheque  drawn 

on  him,  27,  41,  257,  ■356,  note  (s). 
banker  paying  after  notice  of  customer's  bankruptcy  liable  to 

trustee,  459. 

CHOSE  IN  ACTION, ' 

now  assignable  at  law,  3. 
formerly  only  so  in  equity,  79,  note  {I). 
reduction  into  possession,  76. 

now  exempted  from  reputed  ownership  clause   with  exceptions, 
476,  note  («),  477. 

CHRISTMAS  DAY. 

a  non-business  day,  213,  note  {I),  236,  281. 

CHURCHWARDEN, 

note  given  by  or  to,  86. 

CIRCULAR  NOTES,  111. 

CLEARING  HOUSE, 

delay  caused  by  using  not  uureasonable,  22  note  {u). 

COHABITATION, 

past  illicit,  a  consideration  not  illegal,  but  insufBcient  to  support  a 

note,  161. 
future,  an  illegal  consideration,  161. 

COLLATERAL  SECURITY,  14,  114,  330,  374. 
effect  of  agreement  as  to,  433. 

COMMISSION  OF  BANKRUPTCY.     See  Bankruptcy. 

COMMON  COUNTS.     See  Money  Counts._ 

COMPANIKS.     See  Corporations  and  Companies. 

COMPOSITION  WITH  CREDITORS, 

note  secretly  given  to  one  creditor  in  jireference  to  others  void,  158. 

though  given  by  a  third  person,  158, 
any  secret  additional  security  void,  though  for  the  same  sum, 

168,  168. 
creditor  cannot  split  his  demand,  159. 

when  he  must  refund  money  paid  on  bills  which  he  retains,  159. 
when  composition  entered  into  by  holder  with  acceptor  discharges 
other  parties,  329,  330,  note  [d). 
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COMPROMISE  OF  A  CLAIM,  .: 

may  be  a  consideration  though  claim  unfounded,  152. 

CONDITION, 

bill  or  note  cannot  bo  drawn  or  made  payable  on,  106. 
can  be  accepted  conditionally,  106,  263. 
parol  evidence  of  a  conditional  delivery,  115. 
conditional  indorsement,  180,  181. 
conditional  acceptance,  263. 

CONFLICT  OF  LAWS,  380. 

CONSIDERATION, 
presumed,  4,  140. 

executory,  in  an  action  by  a  corporation,  81. 
when  it  must  be  proved,  141,  146,  note  (p). 
rules  of  pleading,  143. 
gift  of  a  bill  or  note,  149. 
nature  of  the  consideration,  150. 
pre-existing  debt,  48,  150. 
fluctuating  balance,  151. 
debt  of  third  person,  152. 
judgment  debt,  152. 

where  more  than  one  consideration  comes  in  question^  153. 
failure  of  consideration,  154,  422. 
notice  of  its  absence,  154. 
notice  to  prove  not  necessary,  142,  note  {d). 
as  between  what  parties  its  absence  is  a  defence,  154,  155,  170. 
its  partial  failure,  155. 
fraudulent  considerations,  157 — 160. 
illegal,  160—171. 

no  defence  against  holder  in  due  course,  144,  165. 
notice  of  illegality,  148,  164,  note  (c),  165. 
notice  to  an  agent,  148. 
immoral,  161. 

in  contravention  of  public  policy,  161. 
gaming,  163. 
horse-racing,  165. 

good  in  hands  of  innocent  indorsee,  145,  164,  note  (c),  165. 
new  security,  166. 
stock-jobbing,  166. 
sale  of  an  office,  168. 

stipulation  with  sheriff  for  ease  and  favour,  168. 
signing  bankrupt's  certificate,  168. 
loan  from  illegal  company,  169. 
sale  of  spirituous  liquors,  169. 
attorney's  bill  not  delivered,  169. 
part  illegal,  169. 

when  can  be  taken  advantage  of  after  j  adgraent  by  default,  170. 
when  the  Court  will  stay  proceedings  on  affidavit  of  absence  or 

consideration,  430. 
renewed  bill  given  on  illegal  consideration,  when  void,  170. 
transferor  by  deliver)-  only  not  in  general  liable  on  the,  188. 

CONSOLIDATING  ACTIONS, 
on  bills  or  notes,  429. 

CONSTRUCTION, 

of  written  instruments,  228,  note  (i). 


644  Index. 

CONTINGENCY.     See  Condition. 

CONTRACT, 

distinction  between  contracts  under  seal  and  not  under  seal,  3. 
bill  or  note  does  not  suspend  a  contract  under  seal,  375. 
contrary  to  public  morals,  161,  382,  386. 
to  indemnify  accommodating  party,  360. 

CONTKIBUTION, 

between  sureties,  334. 

between  parties  jointly  liable,  9. 

CONVICTED  FELONS, 

formerly  could  not  acquire  title  to  bill,  79. 

CO-PARTNER  OR  CO-PLAINTIFF, 
bound  by  acts  of  his  companion,  54. 

COPIES  OF  BILLS,  138. 

CO-PLAINTIFFS, 

bound  by  misconduct  of  each  other,  54. 

COPY, 

of  notice  of  dishonour,  admissible  evidence,  without  notice  to 

produce,  231. 
of  protest  need  not  accompany  notice  of  dishonour,  221,  229. 

CORPORATIONS  AND  COMPANIES, 

corporations  cau,  in  general,  contract  only  by  writing  under  their 

common  seal,  79. 
exceptions  to  the  rule,  80,  81. 

must  have  special  authority  to  draw,  indorse  or  accept  bills,  81. 
effect  of  indorsement  by  corporation  not    authorised,    38,    79, 

note  {I). 
corporation  carrying  on  public  works,  80. 
form  of  action,  81. 
effect  of  bank  acts,  81. 
do  not  apply  to  commercial  firms,  81. 
relaxed  by  the  7  Geo.  4,  c.  46... 82. 
privileges  of  the  Bank  of  England,  82. 
members  of  joint-stock  companies  suing  the  company  or  sued  by 

it,  51,  note  (m),  84. 
liability  of  directors  on  bills  and  notes,  83,  85,  86. 
on  implied  warranty  of  authority,  79,  note  (l),  86. 
companies  completely  registered,  85. 
deed  or  memorandum  is  notice,  85. 
manager  or  public  officer  suing,  87,  406. 

COSTS, 

now  almost  entirely  discretionary,  446,  447. 

of  former  actions  brought  against  party  suing,  446. 

when,  on  payment  of  debt  and  costs.  Court  will  stav  proceedings, 

429,  445. 
what  costs  must  be  paid,  293,  414,  445. 
proceedings  for  costs,  447. 
fixed  costs,  447,  note  (s). 

COUNTER  CLAIMS,  156,  427—428. 

COUNTRY  BANK  NOTES,  11.     See  Bank  Notes. 
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COTTNTT  COURTS, 

Bills  of  Exchange  Act,  1855,  still  in  use  in,  27,  412,  note  (m). 
venue  in,  411,  note  (I). 
jurisdiction  of,  404. 

COUPONS,  110. 

COVENANT, 

not  to  3ue,  318,  327. 

not  to  sue  within  a  limited  time,  316,  318,  329. 

CREDITOR, 

taking  bills  of  third  person,  consequence  of,  375. 
agent  of,  taking  debtor's  bill,  376. 
if  bill  dishonoured,  what  he  must  prove,  377. 
petitioning.     See  Bankruptcy. 

CROSS  BILLS  AND  ACCEPTANCES, 

when  mutually  considerations  for  each  other,  150,  155,  note  (i). 
proof  in  bankruptcy  on,  464. 

CROSSED  CHEQUES, 

payment  by  a,  when  good,  28  et  seq.,  31,  376,  note  (m). 

doubly  crossed,  31. 

crossing  material  part,  32,  341,  note  (e). 

CROWN, 

cannot  be  guilty  of  laches,  253,  294. 


D. 

DAMAGES, 

what  recoverable,  438,  439,  466. 
in  trover,  399. 

DATE, 

subsequent  insertion  of,  90. 

not,  in  general,  essential,  89. 

printed  dates  formerly  illegal,  89,  note  (g). 

post-dating  a  bill,  so  as  to  evade  a  higher  duty  under  old  Acts,  i 

note  (g). 
post-dating  cheque,- 18,  and  note  (d). 
dates  of  bills  under  51.,  under  old  Acts,  89,  note  (g). 

is  a  material  particular,  90,  341. 
when  interest  runs  from,  89,  note  (/),  440,  441. 
evidence  of,  90,  177,  261. 
when  Statute  of  Limitations  runs  from,  358,  359,  note  [d). 

DAYS, 

presumption  as  to,  how  computed,  161. 
for  presentment  for  payment,  281. 

DAYS  OF  GRACE,  281. 

almost  unknown  in  foreign  countries,  282.  , ,.    „    ^     „oi 

Sundavs,  Christmas  Days,  Good  Fridays  and  Public  Fasts,  281. 

Bank  Holidays,  281. 

presentment  before  expiration  of,  283. 

on  what  instruments  allowed,  111,  note  (g),  283. 

on  notes  payable  by  instalments,  13,  283,  note  {q). 

B.B.E.  ^^ 
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DEATH, 

indorsement  to  a  dead  man,  63. 

who  is  to  indorse  after,  63,  204. 

of  drawer  of  cheque,  20,  206. 

dmuiMo  mortis  causa,  206. 

presentment  for  acceptance  on  death  of  drawee,  214. 

notice  of  dishonour  on  death  of  drawer,  241. 

presentment  for  payment  on  drawee's  death,  290. 

DEBENTURES,  79,  note  {I),  110,  288,  note  (y). 

DEBT, 

a  pre-existing,  is  a  consideration,  48,  150. 
imprisonment  for,  abolished,  448  ;  Appendix,  491. 

DEED,  OR  Memorandum, 

of  company  completely  registered,  evidence,  85. 
taken  as  security,  how  far  it  is  an  extinguishment  of  liability  on 
a  bill,  315. 

DELIVERING  UP  BILL  OR  NOTE,  287,  302,  307. 

DELIVERY, 

necessary  to  complete  every  contract  on  a  bill  or  note,  2,  6,  175, 

178,  266. 
by  executor  after  indorser's  death,  -62,  204. 
necessary  to  perfect  indorsement,  178. 

to  perfect  acceptance,  178,  266. 
notice  in  lieu  of,  175,  note  (i),  266. 
transfer  by,  187. 
liability  of  party  transferring  by  delivery,  without  indorsement, 

187—192. 
rights  of  transferee  by  delivery,  192. 
warrants,  genuineness  of  signature,  187,  191. 
unauthorised,  42. 
as  an  escrow,  115,  358. 
presumption  of,  179. 

DEMAND,  particulars  of,  now  in  special  indorsement,  414,  418. 

DEMAND  BILL  OR  NOTE  PAYABLE  ON, 
what,  91,  281,  283,  287. 
where  no  time  of  payment  is  specified,  bill  or  note  is  payable  on 

demand,  91,  287, 
actual  demand  not  necessary  to  charge  acceptor  or  maker,  14,  290, 

293. 
from  what  time  the  Statute  of  Limitation  runs  on,  359,  360. 
presentment  of,  284. 

proof  in  bankniptcy  of  bill  on  demand,  461. 
when  considered  overdue,  23,  198,  199. 

DEMAND  OF  ACCEPTANCE.    See  Presentment  for  Acceptance. 
DEMAND  OF  PAYMENT.     See  Presentment  for  Payment. 

DEPOSIT, 

by  bill  broker,  43,  48. 
fraudulent,  by  agent,  48. 
by  restrictive  indor.see,  186,  187. 
receipt  of  banker,  25,  206. 
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DEPOSITED  SECURITIES, 

with  acceptor,  holder's  right  to,  25,  475, 

with  third  persons,  475. 

with  a  banker,  his' lien  on,  204. 

his  responsibility  for  safe  custody,  204 
a  guarantee,  476. 

DESTRUCTION.     See  Loss. 

DETINUE,  ACTION  OF, 
for  a  bill,  398. 

DIRECTION, 

to  drawee,  100. 

where  the  word  at  precedes,  100. 

of  a  letter  containing  notice  of  dishonour,  230,  232. 

DIRECTORS, 

drawing  or  accepting  bills,  83. 
implied  warranty  of  authority,  46,  86. 

DISCHARGE, 

by  giving  time.     See  Principal  and  Surety, 

before  breach  of  contract,  268,  270,  317. 

what  conduct  of  the  holder  towards  the  surety  discharges  the 

principal,  333. 
by  bankruptcy,  329,  462,  480. 

DISCOUNT, 

under  suspicious  circumstances,  192,  391. 

securities  held  by  banker  "  pending  discount  "  need  not  be  valued 

by  banker  on  bankruptcy  of  customer,  481. 
except  for  voting,  481. 

DISCOVERY,  BILL  OF, 

in  aid  of  action  or  defence  on  bill,  429. 
on  an  I  0  U,  36. 

DISHONOUR, 

by  non-acceptance,  215. 

by  non-payment,  295. 

notice  of.     See  Notice  of  Dishonour. 

DISTRESS, 

right  of,  not  suspended  by  bill  or  note,  3/5. 

DIVIDEND  WARRANTS,  32,  79,  note  {I). 

JDONATIO  MORTIS  CAUSA,  205. 
bond  may  be,  206. 

or  bank  note,  206. 
but  not  railway  stock,  206,  note  (l). 
nor  donor's  own  cheque,  206. 
cheque  of  a  third  party  may  be,  207. 
bill  or  note,  206. 

inclination  of  the  Courts  with  respect  to,  207. 
of  banker's  deposit  receipt,  25,  206. 

•  ORMANT  PARTNER,  58,  476.     And  see  Partiur. 

35—2 
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DKAWEE, 

who  he  is,  2. 
direction  to,  100. 

DRAWEE, 

who  he  is,  2. 

contract  of,  180—183, 

his  signature,  100. 

can  draw  bill  payable  at  a  particular  place,  101,  263,  note  (o). 

still  acceptance  may  be  general,  263,  note  (o). 

DRAWING  BILL, 

eflfect  of,  4,  21,  180,  181. 

DRUNKENNESS, 

Eartial  or  total,  73. 
ill  made  in  state  of,  73. 
must  be  specially  pleaded,  73,  422. 
ratification,  73,  note  {p). 

DUE  COURSE.     See  Holder  in  Due  Course. 
holder  in,  2,  144. 
payment  in,  200,  296. 

DUPLICATE  OF  LOST  BILL, 
application  for,  395. 

DURESS, 

makes  proof  of  consideration  necessary,  141. 

DUTIES  OF  THE  HOLDER, 

presentment  for  acceptance,  211 — 216. 
noting  and  protest,  217—223,  385. 
presentment  for  payment,  280 — 295. 
notice  of  dishonour,  224 — 254,  385. 


EARNEST, 

bill  or  note  is,  379. 

EAST  INDIA  BONDS,  194. 

EFFECTS, 

whether  want  of,  in  the  drawee's  hands,  prevents  the  drawer  from- 

being  discharged  by  indulgence  shown  to  the  drawee,  323. 
want  of,  excuses  protest,  222. 

and  notice  of  dishonour,  245. 
and  presentment  for  payment,  294. 
will  not  avail  as  an  excuse  in  an  action  against  indnrser,  222,  246. 
nor  as  an  excuse  in  ah  action  against  the  drawer,  where  there 
is  reasonable  gi-ound  to  expect  payment,  248,  and  note  (/) 
ibid. 
whether  a  party  paying  siipra  protest  has  any  remedy  against  an 
acceptor  without  value,  279. 
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ELECTION, 

to  prove  or  sue.     See  Bankrupt^, 

to  treat  fraud  as  fraud  and  repudiate  contract,  158. 

EMBEZZLEMENT  OF  BILLS, 
is  felony,  209. 

ENTRIES, 

by  deceased  persons  on  the  bill,  371. 
by  others,  116,  371. 

EQUITIES  ON  INSTRUMENTS, 

overdue  bills  and  notes,  145,  196,  197. 

accommodation  bills,  197. 

on  securities  of  incorporated  companies,  79,  note  (Z). 

EQUITY,  C0UR3'  OF, 

■when  it  would  resti-ain  the  negotiation  of  a  bill,  or  order  it  to  be 

delivered  up  to  be  cancelled,  199,  209,  400. 
former  jurisdiction  in  case  of  lost  or  destroyed  biUs,  395,  note  {h), 
when  it  would  restrain  action  on  bill,  400. 
bill  of  discovery  in,  in  aid  of  defence,  &c.,  36,  429. 

ESCROW, 

delivery  as,  102,  115. 

ESTOPPEL, 

pleading,  428. 

on  a  married  woman,  74. 

on  an  infant,  71. 

by  acceptance,  70,  271,  273. 

by  drawing,  180. 

by  indorsing,  180. 

doctrine  of,  its  applicability  to  negotiable  instruments  signed  in 

blank,  194,  259,  note  («). 
by  negligence,  25,  350. 

EVIDENCE, 

at  trial  under  new  rules,  437. 

right  to  begin,  430. 

splitting  plaintiff's  case,  432. 

where  bill  or  note  payable  at  a  particular  place,  288 — 292. 

competency  of  parties  to  the  instrument  as  witnesses  in  actions 

between  other  parties,  432. 
declarations  at  the  time  of  making  the  instrument,  432. 
declarations  of  former  holders,  432. 
effect  of  admissions  on  record,  432. 
proof  of  signature  or  mark,  433. 
collateral  security,  433. 
identity  of  defendant,  433. 
evidence  of  consideration,  141 — 147. 
production  of  bill  when  necessary,  434. 
proof  of  name,  433. 

effect  of  admission  under  judge's  order,  434. 
proof  of  signature  by  agent,  433. 
biU  or  note  evidence  under  the  common  counts,  434. 
proof  in  various  actions,  436. 
payee  v.  maker  or  acceptor,  436. 
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EVIDENCE— co»<mite£«. 

indorsee  v.  maker  or  acceptor,  436. 

indorsee  v.  indorser,  437. 

receipt  on  bill,  437. 

statements  by  deceased  persons,  437. 

amendment  at  trial,  421. 

of  date  of  bill,  89,  177,  261. 

to  save  the  Statute  of  Limitations,  371. 

of  notice  of  dishonour,  231,  236,  251,  253. 

unstamped  bill,  120,  132,  461. 

Banker's  Books  Act,  438. 

See  other  points  imder  the  different  heads  to  which  they  relate. 

EXCHANGE, 

where  foreign  bill  must  be  paid  according  to  the  course  of  ex- 
change when  payable,  389. 

of  bill  for  other  bUI,  188,  314,  316,  378. 

of  acceptances,  proof  of,  in  case  of  bankruptcy,  150,  155,  note  (i), 
463. 

Exchequer  bills, 

when  wrongful  transfer  of,  will  pass  property,  79,  note  (?),  193. 
banker's  lien  on,  204. 

EXECUTION, 

bank  notes,  bills  of  exchange,  promissory  notes  and  che(iues  can 

be  taken  in,  4,  27,  208. 
effect  of  waiving  execution  against  the  person,  315,  328. 
against  the  goods,  315. 
where  the  Court  will  restrain  execution,  448. 
when  execution  is  a  satisfaction,  315,  328,  443. 

EXECUTORS  AND  ADMINISTRATORS, 
rights  and  liabilities  of,  62 — 67. 
implied  and  bound  without  being  named,  62. 
effect  of  indorsement  to  a  dead  man,  63. 
indorsement  by  executor,  63,. 67,  204. 
indorsement  by  one  of  several  co-executors,  67. 
presentment  by  and  notice  to,  63,  290. 
effect  of  probate,  63. 
bills  and  notes,  bond  notabilia,  63. 

appointment  of  debtor  to  be  executor  a  release  at  lato,  64,  318. 
not  so  in  equity,  64,  note  (t). 
debt  in  his  hands  is  assets,  65. 
debtor  becoming  administrator,  65. 
where  executors  may  sue  as  such,  65. 
delivery  by  executor  after  indorser's  death,  67,  204. 
joinder  of  common  counts,  66. 
when  executor  personally  liable,  67,  176. 
acknowledgment  by.     See  Statue  of  Limitations. 
receiving  share  of  profits,  54,  note  (i). 

EXPENSES, 

of  special  messenger,  to  give  notice  of  dishonour,  when  recoverable, 

231. 
of  noting  and  protest,  221,  445. 
of  postages,  telegraphing,  &c.,  445. 
proof  of,  in  bankruptcy,  466. 
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EXTENT, 

bills  and  notes  may  be  seized  under,  5,  208, 

presentment  not  excused  by,  294. 

where  bill  is  taken  under,  notice  of  dishonour  is  not  necessary,  253. 

EXTINGUISHMENT, 

of  right  of  action  on  a  bill,  314. 
warrant  of  attorney  is  not,  314. 


FACT, 

mistake  of.     See  Mistake, 

FACTOR, 

how  far  he  can  convey  a  title  by  pledging  bills,  43. 
misdemeanor,  if  he  pledge  beyond  the  extent  of  his  lien,  48,  209. 

FAST  DAY.     See  Holiday. 

FATHER  OR  SON, 

of  the  same  name,  bill  payable  to,  93. 

FELON  CONVICT, 

acquired  no  title  to  bill  by  indorsement,  79. 
Forfeiture  Relief  Act,  79. 

FELONY, 

embezzlement  of  bills  or  notes  is,  209. 
forgery  of  bills  or  notes  is,  344. 
larceny  of  bills  or  notes  is,  208. 

FEME  COVERT.     See  Married  Woman. 

FIAT.     See  Bcirikruptcy. 

FICTITIOUS  NAME, 
forging,  346,  350. 
fictitious  payee,  93,  272,  note  (s). 

FLUCTUATING  BALANCE,  i  ' 

a  consideration,  151. 
burden  of  proof,  151,  note,(m). 

FOREIGN  BILLS  AND  NOTES,  ,   , 

what  are,  13,  135. 
sets  of  bills,  136. 

presumption  of  bills  being  inland,  135. 
stamp  on  inland  bill  purporting  to  be  foreigij  one,  124,  136. 
acceptance  of,  262,  note  (i),  383. 
protest.     See  Protest. 

FOREIGN  CURRENCIES,  389. 

FOREIGN  LAW, 

general  English  principles , as  to,  381. 
where /ex  Zoci  con<rac<i2«  governs,  382,  383. 
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FOREIGN  LAVf— continued. 
foreign  acceptance,  383. 
forcigu  indorsement,  383,  384. 
foreign  discharge,  384. 
where  lex  loci  solutionis  governs,  385. 
foreign  indorsement  of  English  note,  385. 
time  of  payment,  385. 
protest  and  notice  of  dishonour,  385. 
acceptance  at  a  particular  place,  386. 
general  acceptance,  386. 
rate  of  interest,  386. 

revenue  laws  of  other  countries  disregarded,  387. 
immoral,  illegal  and  injurious  contracts  with  respect  to,  386. 
stamps  on  colonial  bills,  387. 
application  of  lex  fori,  387. 
Statutes  of  Limitations  as  to,  388. 
burthen  of  proof,  124,  135,  389. 

FOREIGN  PRINCIPAL,  191. 

FOREIGN  SECURITIES, 

stamp  on,  129.     And  see  Preface,  16th  edition. 

FORGERY, 

what  it  is,  344. 

incapable  of  ratification,  39,  note  (d),  272, 

estoppel,  41,  272. 

forgery  of  indorsement,  where  indorsement  is  essential,  conveys 

no  title,  41,  350. 
statutes,  344,  348. 
of  void  or  informal  bills,  345. 
by  misapplication  of  a  genuine  signature,  345. 
by  party  signing,  346. 
by  filling  up  a  blank  acceptance  for  more  than  an  authority 

justifies,  95,  346. 
by  signature  of  fictitious  name,  346. 
by  fraudulent  signature  of  a  man's  own  name,  347. 
personating  the  party  signing,  347. 
misrepresentation  of  authority,  347. 
by  alteration,  344,  348. 
uttering,  344. 
procuring  to  utter,  348. 
of  foreign  bills,  349. 
form  of  indictment,  349. 

where  several  make  distinct  parts  of  the  instrument,  349. 
evidence,  160,  349. 
civil  consequences  of,  41,  360. 
payment  of  a  forged  bill,  298,  350. 

when  money  paid  on  forged  bill  may  be  recovered  back,  351,  353. 
inspection  of  forged  bill,  353. 
of  indorsement  of  cheque  payable  to  order,  payment  by  banker 

protected,  27,  41,  267,  850,  note  (s). 

FORM  OF  BILLS  OR  NOTES,  88—102. 

FRAUD, 

defined,  167. 

in  filling  up  cheques,  25,  346,  350. 

fraudulent  transfer,  192. 
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FEAUD — continued. 

franduleiit  considerations,  157 — 160. 
election  to  repudiate  the  contract  foi-  fraud,  157. 
■when  a  party  who  has  been  defrauded  is  bound,  54—58, 146—149 
157,  184,  400.  ' 

on  defendant,  entitles  him  to  dispute  consideration,  56,  141,  147. 
by  one  partner  on  another,  52 — 56. 
of  agent  binds  principal,  48,  140. 
■when  equity  would  relieve  in  case  of,  199,  400. 
how  to  be  pleaded,  422. 

FRAUDULENT  PEEFERENCE,  326,  457. 

FRIENDLY  SOCIETIES, 
bill  or  note  by  or  to,  131. 

And  see  stat.  59  &  60  Vict.  c.  25,  s.  33  (a).  Appendix,  528. 

FEIVOLOCJS  PLEADINGS, 
will  be  set  aside,  424. 

FUND, 

bill  or  note  must  not  be  payable  out  of  a  particular  fund,  l,note(c), 

109,  110. 
still  does  not  require  agreement  stamp,  110,  note  {b). 


G. 

GAMING  CONSIDEPtATION,  163. 

GAMING  CONTRACTS  VOID,  163. 

but  transferee  for  value  can  recover  on  bill  or  note  for,  144,  164, 

note  (c),  184. 
notice  fatal  if  consideration  illegal,  164,  note  (c),  165. 

GIFT, 

of  bill,  &c.,  inter  vivos,  whether  valid,  149. 
as  a  donatio  mortis  causd,  206. 

GIVING  TIME.     See  Principal  and  Surety. 

GOLDSMITH'S  NOTES,  11. 

GOOD  FAITH,  141,  144,  145,  192,  194. 

payment  in,  28,  257,  296.     And  see  Code,  s.  90. 
in  bankruptcy,  455. 

GOOD  FRIDAYS.     See  Christmas  Day  and  Holidays. 

GOVERNMENT  CHEQUES, 
at  what  hour  payable,  21. 

GRACE.    See  Days  of  Grace. 

GUARANTEE, 

when  presentment  is  requisite  to  charge  guarantor,  294. 
notice  of  dishonour,  243,  294,  note  (o). 
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GUARANTEE— con«?nted 

second  acceptance  may  be  a  guarantee,  109,  174,  note  {/),  182, 

340. 
second  maker  of  a  note  may  be  liable  as  a  guarantor,  109,  340. 
distinction  between  it  and  a  promissory  note,  9,  12. 
given  to  acceptor,  476. 
guarantor  liable  for  interest,  443. 


H. 


HALF-NOTES, 
loss  of,  394. 


HOLDER.     See  Duties  of  Holder. 
who  is,  2,  175,  183. 

HOLDER  IN  DUE  COURSE, 
who  is,  2,  144. 

every  holder  ^imiS/asae  is,  2,  141,  144. 
rights  of,  42,  144,  145. 

holds  unalfected  by  previous  fraud,  duress,  or  illegality  of  con' 
sideration,  56,  144,  164,  note  (c),  184,  400. 

or  insertion  of  wrongful  date,  90. 

or  wrongful  completion,  95,  96. 

or  unknown  agreement,  181,  182,  264. 

or  unknown  release  or  wa.iver,  203,  270,  317. 

or  invisible  alteration,  342. 

or  invisible  cancellation,  361. 

or  unknown  dishonour,  195,  196. 

or  premature  payment,  302. 
delivery  conclusively  presumed  in  favour  of,  145,  179,  180. 
estoppels  in  favour  of,  14,  96,  note  (u),  145,  179,  180—182,  259, 

notea),  271. 
bill  diawn  in  a  set,  138. 
forged  or  unauthorised  signature  defeats  title  of,  41,  350. 

HOLIDAYS,  BANK,  .      . 

and  Sundays,    Christmas  Day,   Good  Friday,  a  public  fast  or 

thanksgiving  day,  non-business  days,  21,  213,  note  {I),  236, 

281,  note  {d). 
festival  of  other  religions,  236.  , 

when  bill  payable  on,  falls  due,  281. 

HONOUR, 

acceptance  for,  274,  277. 
payment  for,  309,  310. 

HORSE-RACING, 

where  a  bet  is  valid,  165. 

where  bill  for  bet  void,  165,  166.      .    - 

holder  in  due  course  can  recover  on,  144,  164,  note  (c),  184. 

HOUR, 

at  what  hour  presentment  should  be  made,  21,  213,  287. 

HUSBAND  AND  WIFE. .   See  Married  Woman. 
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I.        • 
IDENTITY 

of  defendant,  evidence  of,  433. 
of  name,  92,  93.       . 

IDIOT, 

bill  or  note  by,  il. ' 

ILLEGAL  CONSIDERATIONS  AND  CONTRACTS,  160-171 
partly  illegal,  170,  460.  ' 

holder  iu  due  course  can  recover  on  bill  or  note  given  on,  144, 
184, 

ILLNESS, 

whether  it  excuses  presentment  for  acceptance,  a  mixecj  question 

of  law  and  fact,  213. 
notice  of  dishonour,  244,  250. 

IMBECILITY  OF  MIND.     See  Lunatic. 

IMMEDIATE  PARTIES, 
who  are,  153. 

IMMORAL  CONSIDERATION  AND  CONTRACTS,  161—163. 

IMPRISONMENT  FOR  DEBT, 

act  for  abolition  of,  448,  and  Appendix,  491. 

INCHOATE  INSTRUMENTS,  90,  95,  194,  259,  341. 

INDEMNITY, 

against  a  lost  bill,  396. 

where  it  is  a  defence  to  an  action,  113. 

surety's  right  to,  333. 

promise  to  indemnify  need  not  be  in  writing,  334. 

effect  of  not  giving,  where  bill  lost,  396,  note  (i). 

INDICTMENT.     See  Larceny  and  Forgery. 

INDORSEMENT, 
what,  2,  176. 
general  efllect  of,  4, 

iugredients  of  the  contract,  114,  note  (ra),  175,  177.- 
warrants  genuineness  ofprior  indorsements,  180,  298,  note  (i). 
tmauthorised,  41,  42,  192. 
after  dissolution  of  partnership,  61. 
what  bills  and  notes  transferable  by,  96,  173,  175. 
if  payable  to  order  transferable  only  by  indorsement,  2,  175. 
eflfect  of  indorsement  of  bill  not  negotiable,  SO,  96,  note  (a),  174. 
of  mote,  174. 

subsequent  insei-tion  of  words  creating  negotiability,  175,  340. 
of  words  restraining  negotiability  of  a  bill  or   cheque,   29, 
note  (i),  30,  186. 
blank,  177. 

special,  178.  . 

by  plurality  of  hplders,  176, 
where  an  indorsee  is  trustee,  185. 
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INDORSEMENT— etwwtinMct^. 
restrictive  indorsements,  186. 

delivery  essential  to  complete  indorsement,  175,  178. 
after  blank  indorsement,  bill  payable  to  bearer,  96,  177. 

and  as  many  may  then  sue  jointly  on  the  bill  as  can  agree  to 
do  so,  177. 
indorsee  may  convert  blank  into  special  indorsement,  179,  182. 
contract  of  an  indorser,  180 — 183. 
indorsement  by  a  stranger,  182. 
liability,  how  avoided,  41,  44,  47,  67,  176,  178,  181. 
party  transferring  by  delivery  only,  how  far  liable,  187. 
when  the  bill  is  to  lie  considered  as  sold,  188,  378. 
conditional  indorsement,  180. 
what  indorsement  admits,  180,  182. 
rights  of  indorsee,  183. 

effect  of  re-indorsing  a  bill  to  aprevious  indorser,  183, 184, 200 — 202. 
distinction  as  to  the  right  acquired  by  transferee  where  the  bill  is 

or  is  not  transferable  by  delivery,  192. 
right  of  transferee  to  compel  indorsement,  175,  184. 

cannot  sign  his  transferor's  name,  184. 
where  indorser  is  a  trustee,  185. 
rights  of  transferee  by  delivery,  192. 
negligence  in  transferee,  192. 

transfer  for  part  of  the  sum  due  on  the  instrument,  202. 
consequence  of  indorsing  before  bill  or  note  is  made,  194. 
may  be  either  before  or  after  acceptance,  195. 
may  be  either  on  the  face  or  back  of  the  bill,  176. 
on  an  allonge,  176. 
misspelt  indorsement,  177. 
after  refusal  to  accept,  where  indorsee  knew  of  the  dishonour,  195. 

where  indorsee  did  not  know,  195. 
effect  of  indorsing  an  overdue  bill  or  cheque,  196. 
protection  to  banker  paying  on  forged,  28,  257,  350,  note  (s). 
bill  or  note  cannot  be  negotiated  after  payment  at  maturity  by 
acceptor  or  maker,  131,  201. 
except  notes  re-issuable  by  the  Stamp  Act,  131,  201,  note  (a), 
after  payment  by  drawer,  183,  201. 
presumption  as  to  time  of  indorsement,  90,  177. 
former  jurisdiction  of  equity  in  restraining  negotiation,  209,  399, 

402. 
striking  out  indorsements,  183,  201. 

when  it  is  doubtful  whether  bill  were  paid  or  transferred,  201. 
after  release,  203,  317. 
after  action  brought,  203. 

genuineness  of,  not  admitted  by  acceptance,  41,  272. 
foreign  indorsement  on  English  note,  384.    And  see  Agent ;  Bmik- 
ruptoy  ;  Blind  Man ;  Corporation  ;  Executor  ;  Infant ;  Lunatic; 
Married  Woman  ;  Partner. 

INDULGENCE.     See  Principal  and  Surety. 

INDUSTRIAL    AND    PROVIDENT    SOCIETY    ACT    OF    1893, 
Appendiac,  527. 

INFANT, 

cannot  be  attorney  to  conduct  a  suit,  39,  note  (c). 
when  he  can  make  a  valid  contract,  67. 
distinction  between  his  contracts,  void  and  voidable,  67. 
acceptance  for  necessaries,  69. 
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WE  k'^'i— continued. 

contracts  made  in  the  course  of  trade,  68. 

ratification  of  contracts  made  ty  an  infant  must  have  beea  in 

writing,  68. 
pi-omissory  note  for  necessaries,  69,  407,  note  (o). 
party  to  a  note  with  an  adult,  70. 
hlank  acceptance,  69. 
infant  partner,  70. 

what  title  infants,  parties  to  a  bill,  can  convey  to  other  iiarties, 
38,  70. 
as  against  themselves,  70. 
no  liability  ex  delicto,  70. 
may  sue  on  a  bill  or  note,  71. 
cannot  be  sued  on,  68,  70,  407. 
payment  to  an  infant,  71. 
estoppel,  71. 
Statute  of  Limitations,  362. 

INFANTS'  RELIEF  ACTS,  69,  407,  note  (o),  and  Appendix,  495,  526. 

INFORMAL  BILLS,  103—110. 

may  be  evidence  of  an  agreement,  110,  note  (i). 
stamp  on,  110,  121,  127. 
proof  of,  461. 
forgery  of,  345. 

INLAND  BILLS  AND  NOTES, 
what  are,  13,  135. 

INQUIRY, 

not  necessary  to  produce  bill  on  writ  of,  434. 

INSANITY.     See  Lunatic. 

INSERTION 

of  words  creating  negotiability,  175,  340. 
of  words  restraining,  30,  186. 

INSPECTION  OF  A  BILL, 
by  defendant,  353,  429,  434. 

INSTALMENTS, 

bill  or  note  payable  by,  2,  7,  202,  note  [i),  283,  358. 
stamp  on,  122,  127. 
days  of  grace  on,  283. 

INTEREST, 

its  nature,  439. 

when  recoverable,  439. 

how  mucli,  443. 

where  made  payable  by  the  instrument,  and  where  not-,  439. 

on  bill  or  note  payable  on  demand,  440. 

from  what  period  it  rans,  440. 

as  against  an  indorser,  441. 
how  bankers  should  charge  it  on  cheques,  26,  442. 
to  what  period  computed,  441. 
when  money  paid  into  Court,  441. 
when  engagement  to  give  a  bill  will  create  a  liability  to,  442. 
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INTER  ^'&T— continued. 
in  trover,  442. 
after  tender,  442. 

proceeding  for,  after  payment  of  principal,  368,  442. 
effect  under  Stamp  Act  of  reserving,  132. 
when  not  recoverable,  442,  445,  note  (&),  452. 
on  foreign  till  or  note,  386. 
proof  for,  in  bankruptcy,  465,  466. 
special  indorsement  on  writ  carries,  414,  439,  note  {y). 
surety  entitled  to,  and  liable  for,  on  contract  of  indemnity,  334, 

443. 
when  a  claim  for  interest  can  be  specially  indorsed  and  when  not, 

439,  note  {y). 

TNTOXICATION.     See  Drunkenness. 

lOU, 

what  it  is,  12,  34. 

need  not  be  stamped,  34. 

otherwise,  if  it  amount  to  an  agreement,  35. 

need  not  be  addressed  to  creditor,  35. 

bill  in  equity  lay  to  discover  consideration  of,  36. 

when  action  on  it  will  be  restrained,  36,  399. 

IRREGULAR  BILL  OR  NOTE.     See  Informal  Bills. 

ISSUE, 

first  delivery  is  in  general,  6,  178,  266. 
not  mere  signing  name,  6,  383,  note  («). 
in  case  of  an  accommodation  bill,  339. 
re-issue,  183,  201,  301. 


JOINDER  IN  ACTIONS,  406—408. 
of  partners,  58,  407,  408. 
of  causes  of  action,  410. 

JOINT  AND  SEVERAL  NOTE, 
what  it  is,  8. 
evidence  that  one  maker  is  surely,  9,  177,  note  (s),  324. 

JOINT  STOCK  COMPANIES, 

whether  directors  or  members  can  bind  company  by  bills,  83. 
notice  of  dishonour  to  a  member,  242,  note  (c). 
effect  of  registered  deed  or  memorandum,  85. 

JUDGMENT  RECOVERED, 
its  effect,  314. 

by  default,  after  illegal  consideration,  170. 
interest  on,  441. 

JUDICATURE  ACTS  AND  RULES,  401.     See  Action. 

K. 

KNOWLEDGE, 

means  of,  whether  equivalent  toj  147,  225,  246,  343,  note  {]c). 
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LACHES.      See  PreseiUment ;   Notice  of  Dishonour ;    Principal  and 
Surety  ;  and  Civum. 

LADING,  BILL  OF, 

in  what  sense  assignable  at  common  law,  3,  note  (Z). 
now  assignable  by  statute,  3,  note  (l). 

LANGUAGE, 

in  which  a  bill  may  be  written,  88. 

LAPSE  OF  TIME, 

where  a  bar,  independently  of  the  Statute  of  Limitations,  306,  372. 
See  Statute  of  Limitations. 

LARCENY  OF  BILL  OR  NOTE, 
statutable  felony,  209. 
bUl,  how  described  in  indictment,  349. 

LAW, 

payment  under  mistake  of,  308. 

LAW  MERCHANT, 

need  not  be  pleaded,  3,  note  {I). 

parol,  release  by,  269. 

preserved  when  not  inconsistent  with  Code,  311. 

LEGACY, 

when  it  will  amount  to  payment,  803, 

when  a  bill  or  note  might  have  operated  to  bequeath,  5. 

LETTER, 

direction  of,  containing  notice  of  dishonour,  230. 
miscarriage  of,  229,  390. 
on  whom  loss  falls,  396. 

LETTERS  OF  CREDIT,  111. 

LIEN, 

of  bankers,  3,  note  {I),  204. 

power  of  sale  in  cases  of  lien,  205. 

when  determined  by  a  bUl,  378. 

when  it  revives,  379. 

not  destroyed  by  mutual  credit,  473. 

bill  of  exchange  conveys  none,  21,  25. 

constitutes  a  holder  for  value,  144,  note  {k),  202,  note  (h). 

not  barred  by  Statute  of  Limitations,  357. 

LIMITATIONS,  STATUTE  OF, 
policy  of  the  law,  355. 
when  introduced,  355. 
the  present  statute,  355. 
its  general  eifect,  356. 
does  not  destroy  the  debt,  356. 
foreign  Statute  of  Limitations,  357,  388. 
what  proceedings  it  limits,  357. 
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LIMITATIONS,  STATUTE  0¥— continued. 

as  to  the  lormer  exception  of  merchants'  accounts,  355,  note  {a). 

effect  of  statute  on  subsequent  indorsee,  357. 

when  it  begins  to  run,  358. 

on  a  bill  payable  after  date,  358. 

on  bill  to  be  delivered  on  a  contingency,  358. 

payable  by  instalments,  358. 

against  an  administrator,  358. 

on  a  bill  after  sight,  359. 

on  a  bank  note,  359,  note  (d). 

on  a  bill  at  sight  or  on  demand,  359. 

after  demand,  360. 

in  case  of  fraud,  360. 

in  case  of  accommodation  bill,  360. 

where  there  has  been  both  non-acceptance  and  non-payment,  360. 

up  to  what  period  of  the  suit,  time  of  limitation  computed,  361. 

death  of  parties  after  action,  361. 

how  issuing  a  writ  may  obviate  statute,  362. 

the  saving  clause,  362. 

infants,  married  women,  lunatics,  prisoners,  and  parties  abroad, 

362. 
supervening  disabilities,  363. 
acknowledgments  and  payments,  363 — 371. 

of  what  sort,  364. 

when  to  be  made,  368. 

by  whom,  368. 

before  action  brought,  368. 
Lord  Tenterden's  Act,  363,  365. 
evidence  of  date  of  acknowledgment,  365. 
construction  of  acknowledgment,  365. 
mutual  running  account,  365. 
devise,  366. 

acknowledgment  by  executors,  366. 
notice  in  newspapers,  366. 
part  payment,  366. 
appropriation  of  payments,  303,  367. 
payment  by  bill,  367. 
payment  by  goods,  367. 
no  stamp  on  acknowledgment,  367. 
statement  of  account,  367. 
payment  of  interest,  368. 
payment  of  money  into  court,  368. 
payment  by  whom,  368. 

by  joint  contractors,  369. 
'in  bankruptcy  and  insolvency,  369. 
to  whom,  370. 
evidence  of,  370. 

signature  of  party  chargeable,  370. 
effect  of  verbal  admission,  370. 
statute  retrospective,  371. 
entries  on  the  bill,  371. 
plea  and  replication  of  the  statute,  372. 
presumption  of  payment,  372. 
lapse  of  time,  independent  of  statute,  when  a  bar,  306,  372. 

LIQUIDATION, 

effect  of  discharge  under,  330. 

LIQUIDATORS,  86. 
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LOAN  SOCIETIES, 

no  stamp  on  instramenta  issued  by,  131. 

LORD  TENTERDEN'S  ACT,  363. 

LOSS  OF  BILLS  AND  NOTES,  390. 
title  of  the  finder,  390. 
title  of  the  finder's  assignee,  390. 
proper  course  for  the  loser,  391. 

cannot  bring  an  action  against  the  Postmaster-General,  390. 
public  notice  of  loss,  391. 
presentment  and  notice  of  dishonour,  392. 
whether  an  action  lies  at  common  law  on  a  destroyed  bill,  392. 

will  not  lie  at  common  law  on  a  lost  bill,  393". 

at  least  not  unless  not  negotiable,  394. 
bill  in  hands  of  adverse  party,  392. 
loss  after  action  brought,  394. 
loss  of  half  notes,  394. 
trover  for  lost  bills,  395. 
action  for  money  had  and  received,  395. 
lost  bill  when  a  payment,  396. 
when  payment  of  a  lost  bill  protected,  297. 
a  court  of  law  had  no  jurisdiction  under  the  9  &  10  "Will.  3,  u.  17, 

s.  3. ..395,  note  {h). 
application  for  duplicate,  395. 
indemnity  to  be  given  by  the  loser,  396. 
proof  in  bankruptcy  of  a  lost  bill,  460. 
on  whom  the  loss  of  a  bill  or  note  sent  by  post  will  fall,  396. 
whether  an    action  will  lie    on    the  consideration  of  a  lost  or 

destroyed  bill,  393. 
pleading,  394. 

presumption  as  to  stamp  on,134,  396. 
loss  of  one  of  a  set,  125. 

LUNATIC, 

bill  or  note  by,  72. 

pleading,  suing  and  being  sued,  72,  405,  407. 


M. 

MAKER, 

of  a  promissory  note,  who  he  is,  6. 
contract  of,  1 3. 

presentment  to,  for  payment,  not  in  general  necessary,  to  charge, 
14,  101,  293. 
unless  made  in  body  of  it,  payable  at  a  particular  place,  14, 
note  (s),  101,  293. 

MARKETABLE  SECURITIES,  125,  -129. 

MARKSMAN, 

signature  or  indorsement  by,  89,  100,  176,  note  (m). 
evidence  of  mark,  433. 
B.B.B.  36 
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MARRIAGE, 

contract  in  restraint  of,  void,  162. 
contract  of  marriage,  brocage  void,  162, 
transfer  of  bill  on,  73,  74,  76,  78,204. 

MARRIED  WOMAN, 

her  contracts  void  at  common  law,  73. 

except  after  a  divorce  d,  vinculo,  73. 
sole  trader  by  custom  of  London,  73. 
estoppel  on,  74. 

not  liable  for  fraud  being  parcel  of  a  contract,  74. 
if  she  had  a  separate  estate  and  made  a  biU  or  note,  liable  in 

equity,  74. 
after  her  husband's  death,  a  promise  to  pay  valid  at  law,  74. 
where  hei  husband  is  transported,  74. 

or  alien  abroad,  74. 

or  presumed  to  be  dead,  74. 
where  a  bill  was  given  to  a  single  woman  and  she  married,  75,  204. 
bill  or  note  given  after  marriage,  75. 
reduction  into  possession  of  her  chose  in  action,  76. 
where  a  single  woman,  liable  on  a  bill,  marries,  77. 
indorsement  by  a  married  woman,  75,  204. 
note  by  husband  to  his  wife,  77. 
payment  to,  77,  79. 

acknowledgment  by,  to  save  the  statute,  368. 
husband,  when  liable  for  wife's  debt,  77,  78. 
Property  Act,  1882.. .78. 
joinder  of  claims  by  and  against  husband  and  wife,  76. 

MEMORANDUM.     See  also  Veed. 

effect  of,  on  bill  or  note,  112,  113,  116,  371. 

duty  of  bankers  to  make,  on  bills,  &o.,  when  paid,  201,  307. 

of  registered  company,  85. 

JMEKGER, 

in  an  instrument  of  a  higher  nature,  314. 

MESSAGE, 

sending,  no  proof  of  delivery,  155,  note  (g). 
expenses  of,  231. 

MISCARRIAGE, 

of  the  post-office,  229,  390,  396. 

JIISDEMEANOR, 

compounding,  when  an  illegal  consideration,  162. 
embezzlement  of  bills,  &e.,  48,  209. 

MISJOINDER, 
of  parties,  406. 

MISSPELLING, 

will  not  avoid  indorsement,  177. 

MISTAKE, 

alteration  of  bill  to  eoiTect,  when  allowed,  339 — 341. 
amendment  of,  on  trial,  421. 
payment  under,  308,  334,  351. 
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MONEY, 

in-operty  accompanies  possession,  192 — 194. 

MONEY  COUNTS, 

where  formerly  applicable,  435. 

MONEY  HAD  AND  RECEIVED, 
bill  or  note  evidence  of,  24,  434. 

MONEY  LENT, 

bill  or  note  evidence  of,  24,  434. 

money  deposited  witb  a  banker  is,  436,  476. 

MONTH, 

how  calculated,  92,  282. 

MORAL  OBLIGATION, 

in  some  cases  a  good  consideration  for  a  bill  or  note,  162. 

MORALS, 

contracts  contrary  to,  161,  382,  386. 

MORTGAGE, 

note  amounting  to  equitable,  133. 
note  collateral  to,  14,  114. 
stamp  on  such,  13,  note  {t), 

MUTUAL  CREDIT  OR  DEALINGS.     See  Set-off. 
what  is  it,  468,  471. 
need  not  be  money,  471. 
the  debts  need  not  be  due,  471. 
need  not  be  intended,  472. 
does  not  destroy  a  lien,  473. 

MUTUAL  PROMISES, 

when  satisfaction,  312,  note  {e). 


N. 

NAME, 

proof  of,  433. 

suing  in  another's  name,  2,  184,  405. 

no  one  liable  on  a  bill  unless  his  name  be  there,  38,  46. 

NEED, 

presentment  to  referee  in  case  of,  274. 

NEGLIGENCE, 

of  transferee  formerly  affected  his  title,  192,  391,  note  {d). 
now  does  not,  193. 

unless  it  amount  to  fraud,  193. 
estoppel  by,  259,  350,  note  (s). 

NEGOTIABILITY, 

words  constituting,  96,  173,  175,  340. 
not  now  necessary,  96,  173, 
words  limiting,  30,  96,  173. 
by  custom,  79,  note  (I). 
^  36—2 
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NEGOTIATION, 

what  amounts  to,  2,  175.  ^ 

NEW  AND  OLD  STYLE,  282. 

NEW  SECURITY,  115,  170,  316,  378.     And  see  Senewal 

NON-ACCEPTANCE, 

notice  of,  225,  note  (a).     See  Notice  of  Dishorumr. 

■NON-APPARENT  ALTERATION, 
effect  of,  145,  342, 

NON-COMPOTES,  72. 

NON-PAYMENT, 

notice  of,  225,  note  (a),  295.    See  Notice  of  Dishonour. 

"  NOT  NEGOTIABLE  "  BILLS  AND  NOTES,  96,  173. 

"NOT  NEGOTIABLE"  CHEQUES,  30,  173. 

NOTARY  PUBLIC, 
how  appointed,  218. 
his  office,  218. 
what  he  might  charge,  221. 
in  case  one  cannot  be  found,  218.       And  see  Code,  ..=.  94,  and 

Sched.  1. 
notarial  acts  abroad,  219. 

NOTE,  PROMISSORY.     See  Promissorij  Note. 

NOTICE, 

how  pleaded  generally,  418,  note  (m),  421. 
proof  in  bankruptcy  of  note  payable  after,  461. 
of  dissolution  of  partnership,  59 — 62. 

NOTICE  OF  ACCEPTANCE, 

instead  of  delivery,  175,  note  (i),  266. 

NOTICE  OF  DISHONOUR, 
mode  of  giving  it,  225,  229. 
what  form  of,  requisite,  225,  228. 
cases  when  held  insufficient,  227,  note  {h). 

the  like  where  sufficient,  227,  note  (A).  ' 
statement  of  party  on  whose  behalf  it  is  given,  229. 
notice  of  protest  need  not  accompany  it,  221,  229, 
verbal  message,  226. 
notice  by  post,  229. 
how  it  should  be  directed,  230,  232. 
where  it  should  be  posted,  230. 
evidence  of  posting,  230. 
consequence  of  miscarriage,  230. 
special  messenger,  231. 

when  expense  of  special  messenger  may  be  charged,  231,  445,  466. 
by  what  conveyance  notice  of  dishonour  should  be  sent  abroad, 

231. 
at  what  place  to  be  given,  232. 
when  to  be  given,  233. 
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NOTICE  OF  DISHONOUR— conM?iMe(«. 

next  tusiness  day,  213,  note  (I),  233,  236. 

where  the  parties  live  in  different  places,  233. 

in  the  same  place,  234. 

where  a  ^arty,  receiving  notice,  must  transmit  it,  235. 

whether  it  may  he  given  on  the  day  of  dishonour,  235. 

notice  through  branch  banks,  236. 

in  case  bill  is  deposited  with  banker  or  agent,  235. 

where  Sundays  or  holidays  intervene,  236. 

bank  holidays,  213,  note  (l),  236. 

on  whom  proof  lies,  236. 

what  is  evidence,  230,  252,  253. 

by  whom  notice  may  be  given,  237.' 

cannot  be  given  by  a  stranger  to  the  bill,  237. 

in  whose  favour  it  enures,  238. 

where  the  notice  circulates  back  through  several  parties,  239. 

notice  of  dishonour  of  a  bill,  payable  at  a  particular  place,  need 

not  be  given  to  acceptor,  241. 
by  an  agent,  235,  239. 
to  whom,  239. 

to  an  agent  or  attorney,  241. 
to  parties  jointly  liable,  242. 
to  a  party  not  indorsing,  242,  294. 
to  a  guarantor,  188,  243,  294. 
to  an  indorser  giving  a  bond,  243. 
consequences  of  neglect  to  give  notice,  244. 

what  excuses  notice  or  delay,  244. 

waiver,  244,  251. 

ooimtermand  of  payment,  245. 

where  drawer  had  no  effects  in  drawee's  hands,  245. 

or  reasonable  expectation  that  the  bill  would  be  paid,  248, 
note  (/),  251. 

ignorance  of  residence,  249. 

in  case  of  death  of  holder  or  his  agent,  250. 
of  illness  or  accident,  250. 
of  biUs  drawn  by  several,  on  one  of  themselves,  251. 

impossibility  of  giving,  245,  250. 

bill  ornote  not  negotiable,  251. 

death,  bankruptcy  or  insolvency  of  drawee,  251. 

where  bill  is  on  an  insufficient  stamp,  251. 

notice  to  produce,  not  necessary,  254. 

consequence  of  neglect  waived  by  promise,  payment  or  acknow- 
ledgment, 251. 

laches  not  imputable  to  the  Crown,  253. 

pleading  where  notice  is  excused  or  waived,  253,  418. 

of  a  lost  bill,  392. 

NOTICE  OP  ILLEGALITY  OF   CONSIDERATION  OR  FRAUD, 
146,  and  note  (p),  170. 
burthen  of  proof,  141,  145,  146,  148. 

NOTICE   OF-  NON-ACCEPTANCE,   225,  note  (a).     See  Notice  of 
Dishonour. 

NOTICE  OP  NON-PAYMENT,  225,  295.     B,sq>  Notice  of  Dishmwur. 

NOTICE  OF  PROTEST, 

when  it  must  be  given,  221,  229. 
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NOTICE  TO  AN  AGENT,  148,  241. 

NOTICE  TO  PRODUCE, 

when  defendant  must  give  notice  to  producfe  bill,  434. 
notice  of  dishonour  not  necessary,  254. 

NOTICE  TO  PROVE  CONSIDERATION, 
not  necessary,  142,  note  {d). 

NOTING, 

what,  220. 

is  an  incipient  protest,  220. 
use  of  noting,  220. 
expenses  of,  221,  438. 


0. 

OBLIGATION  TO  ACCEPT  OR  PAY,  273. 

OFFICIAL  SITUATIONS, 

liability  of  persons  filling,  86. 
bill  or  note  given  to  them,  86. 

OLD  AND  NEW  STYLE,  282. 

OPTIONAL  STIPULATIONS  DY  DRAWER  OR  INDORSER,  102, 
114,  181,  182,  289,  note  (c). 

"OR  ORDER," 

of  the  words,  1,  96,  174,  note  (a),  175. 

subsequent  insertion  of  these  words,  174,  note  (a),  175,  340. 

OUTSTANDING  BILL  OR  NOTE,  315. 

OVERDUE  BILL  OR  NOTE, 
transfer  of,  196,  199. 
burthen  of  proof,  196,  197. 

when  a  bill  on  demand  is  overdue,  14,  23,  198,  284. 
when  a  cheque  is,  23,  198. 
when  a  note  is,  14. 
equitable  relief,  199. 

And  see  Equities  on  Instruments. 

OVERSEER, 

note  given  by,  86. 
note  given  to,  163. 


P. 
PAR  DELICTUM,  what  is,  159. 
PARISH  OFFICER.     See  Overseer. 
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PAROL  EVIDENCE, 

to  show  no  contract,  114,  181. 
that  bill  delivered  as  an  escrow,  115. 

PART  OF  CONSIDERATION  ILLEGAL,  170. 

PARTIAL  ACCEPTANCE,  265. 

PARTICULAR  PLACE, 

biU  or  note  payable  at,  14,  note  [z),  101,  265,  288,  293,  note  {d). 
debenture  payable  at,  288,  note  [y). 

PARTICULARS  OP  DEMAND, 

special  indorsement  on  writ,  414,  418. 
general,  417. 

PARTICULARS  OF  FRAUD,  &c. 
when  required  in  pleading,  422. 

PARTNER, 

what  constitutes  a  partnership,  49. 

actual  and  ostensible  partners,  49. 

agreement  not  to  draw  bills,  50. 

partners  both  entitled  and  liable  by  bill,  50. 

where  one  partner  can  bind  the  other  on  a  bill,  52. 

not  bound  by  joint  and  several  note  of  his  co-partner,  53. 

nor  if  style  of  firm  varied,  53,  and  note  {d). 
farming  and  mining  partnerships,  54. 
partnerships  not  in  trade,  54. 
partner  exceeding  his  authority,  64. 

creditor  carrying  on  partnership  under  deed  of  arrangement,  54. 
executors  receiving  share  of  profits,  54,  note  (i). 
effect  of  partnership  articles  against  drawing  bills,  56. 

where  there  is  notice,  55. 
pleading  and  evidence,  67,  note  (z). 
partner  in  two  firms,  57,  467. 
firm  and  individual  of  same  name,  57. 
incoming  partner,  57. 
when   the  holder  of  a  bill  discharges  the  firm  by  taking  fresh 

security,  57. 
ratification,  68. 
dormant  partner,  58,  476. 
where  the  partnership  was  to  commence  by  relation  from  a  time 

past,  58. 
when  a  dormant  partner  may  join  as  plaintiff,  58. 

or  be  jollied  as  defendant,  58. 
nominal  partner,  59. 
dissolution,  59. 

notice  of  it,  59. 
notice  of  retirement  of  secret  partner,  61. 
effect  of  dissolution,  61. 
dissolution  by  death,  62. 
transfer,  how  to  be  made  after  dissolution,  61. 
when  authority  to  indorse  after  dissolution  may  be  inferred,  61. 
dissolution  by  bankruptcy,  62. 
occasional  partnership,  62. 
survivorship,  62,  note  («). 
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VKSi'miLK— continued. 

acknovvledgmont  taking  a  bill  out  of  the  statute,  369. 
Bovill's  Act,  49,  note  (A),  476. 
Partnership  Act,  1890. ..49,  notes  (i),  (c). 

PARTS  OF  BILLS.     See  Sets  of  Bills. 

PAWNING  BILLS.     See  Pledging  Bills. 

PAYEE, 

who  he  is,  2. 

description  of,  92. 

indorsement  by  another  man  of  same  name,  92. 

where  there  is  no  payee,  95. 

a  fictitious  payee,  98,  272. 

his  title  when  he  is  a  third  person  like  that  of  first  indorsee,  153, 

note  (y),  322,  and  see  Code,  s.  89  (2). 
when  principal,  and  when  surety,  177,  note  [s],  322. 
joint  and  alternative,  96. 

PAYMENT, 

in  due  course,  296. 

presentment  for.     See  Presentment  for  Payment. 

transfer  after,  183,  201,  301. 

to  whom  payment  should  be  made,  297. 

to  wrongful  holder  of  bill  payable  to  bearer,  297. 

when  not  payable  to  bearer,  41,  298. 
of  a  lost  or  stolen  bill,  297,  377.     See  Loss  of  Bills  and  Notes. 
of  a  forged  bill,  41,  308,  350.     See  Forgery. 
of  crossed  cheques,  31,  376,  note  (u). 
when  payment  should  be  made,  301. 

at  what  time  of  day,  301. 
before  bill  is  due,  301. 
when  a  legacy  will  be  a  satisfaction,  303. 
effect  of,  under  Statute  of  Limitations,  366. 
payment  after  action  brought,  302. 
by  banker's  notes  and  cheques,  302. 
appropriation  of  payments,  303. 
rateable  appropriation,  305. 
partpayment,  201,  306,  384. 
by  acceptor,  299. 

by  drawer  or  indorser,  200,  201,  299. 
by  a  stranger,  300. 

by  drawer  where  is  a  third  person  payee,  183,  201. 
when  a  bill  taken  of  a  third  person  is  payment,  375, 
presumptive,  evidence  of  payment,  306,  372. 
delivering  up  the  bill,  302,  307. 
giving  a  receipt,  307. 
effect  of  a  receipt,  307. 
tender,  11,  307,  326. 
retractation  of  payment,  308. 

how  far  a  bill  or  note  is  considered  payment,  373,  376,  480. 
pri/md  facie  all  payments  extinguish  existing  debt,  do  not  create 

new  one,  435. 
how  far  extinction  of  the  debt,  as  to  one  party  on  a  bill  will  be 

satisfaction  as  to  another,  314,  322,  326. 
to  an  infant,  71. 
to  a  married  woman,  79. 
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PAYMENT— ooitCHH^d. 

by  negotiable  instnimeiits,  302,  376,  377. 

evidence  of  payment,  306. 

when  to  be  deemed  complete,  308. 

on  bank  holidays,  281,  287.     And  see  Appendix,  494. 

PAYMENT  OF  MONEY  INTO  COURT, 

effect  under  the  Statute  of  Limitations,  368. 
to  obtain  leave  to  appear,  makes  plaintiff  a  secured  creditor,  468, 
note  (to). 

PAYilENT  SUPRA  PMOTEST, 
what  and  how  made,  309. 
right  of  party  pa3ring  supra  protest,  309. 
notice  of  dishonour  by,  309,  note  (y). 
paying  for  honour  without  protest,  309,  note  (r). 
of  accommodation  bUl,  279. 

PENCIL, 

bills  and  notes  may  be  written  in,  88. 

PETITIONING  CREDITOR'S  DEBT.     See  Baiikruptcy. 

PLACE  WHERE  BILL  OR  NOTE  IS  MADE, 
superscription  of,  89. 

PLACE  WHERE  BILL  OR  NOTE  IS  PAYABLE, 
appointed  by  the  drawer,  101,  263,  note  (o),  288. 
by  the  acceptor,  263,  265,  288,  293,  note  (d). 
by  maker  of  note,  14,  note  (2),  101,  293,  note  (d). 
Bank  of  England  notes,  82,  101. 
other  bank  notes,  83,  292. 
a  debenture,  288,  note  {y). 

PLEADING, 

of  law  merchant  unnecessarj',  3,  note  (V). 

imbecility,  72. 

drunkenness,  73. 

written  agreement,  116. 

in  action  on  bill  payable  at  a  particular  place,  291. 

statement  of  claim,  417,  418. 

of  presentment  and  notice  of  dishonour,  253,  418. 

statement  of  maturity  of  instrument,  420. 

no  notice  of  indorsement  required,  419. 

of  protest,  223,  418. 

statement  of  defence,  420. 

under  Judicature  Acts,  421. 

every  material  fact  to  be  alleged,  421. 

if  not  traversed  admitted,  421. 

except  at  or  after  reply,  421,  note  (d). 

misrepresentation,  fraud,  &c.,  422. 

amendment,  421. 

the  old  plea  of  non-assumpsit,  421,  note  (a). 

traverse  of  acceptance  and  indorsement,  420. 

effect  of  traverse  of  indorsement,  420,  note  (z). 

absence  of  consideration,  422. 

denial  that  plaintiff  is  holder,  405,  420,  note  [z). 
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PLEADING— conWmtiCf?. 

defect  of  stamp  need  not  in  general  be  pleaded,  where  the  bill 
must  be  pi'oduced,  133. 

effect  of  pleading  over,  423. 

statutable  jurisdiction  over  pleas  framed  to  embarrass,  424. 

sham  pleas,  424. 

an  estoppel,  428. 

foreign  law,  389. 

alteration,  343. 

replication  to  plea  denying  consideration,  428. 
.  distributive  replication,  428. 

payment,  308,  423. 

satisfaction,  423. 

Statute  of  Limitations,  372. 

whether  proof  of  same  debt  in  bankruptcy  should  be  raised  by- 
pleading  or  motion,  463. 

And  see  Cormier-claim  and  Set-off,  424. 

PLEDGING  BILLS, 

in  the  case  of  a  bill  confers  no  power  of  sale,  43,  144,  193,  205. 
rights  of  party  to  whom  bill  pledged,  2,  note  (k),  43,  144,  193, 

205,  239. 
by  agent,  43,  48. 

POLICY,  ■  PUBLIC.     See  Pullic  Policy. 

POSTAGE,  445,  466. 

POST-DATING,  18,  89, 

POST-OFFICE, 

delivery  to  postman,  179,  230. 
letters  should  be  sent  to  authorized  office,  230. 
post  mark,  how  far  evidence,  231. 
miscarriage  of,  230,  390,  396. 
on  whom  loss  falls,  396. 
presentment  by  post,  21,  note  (m),  214,  287. 
-laws  of  French,  179,  note  (i). 

POWER  OF  ATTORNEY.     See  Attorney,  Power  of. 

PRE-EXISTING  DEBT,  48,  150. 

PRESENTMENT  FOR  ACCEPTANCE, 

what  time  may  be  given  for  deliberation,  2l5. 

whether  the  bill  may  be  left,  215. 

advisable  in  all  cases,  211. 

when  necessary,  211. 

when  it  should  be  made,  212. 

at  what  hour,  213. 

when  excused,  212,  note  (c),  214. 

to  whom,  213. 

consequence  of  negligence  in  party  presenting,  215. 

course  when  drawee  cannot  be  found,  or  is  dead,  or  bankrupt, 

214. 
whether  the  owner  is  bound  to  acquiesce  in  acceptance  by  agent, 

44. 
bank  holidays,  213,  note  {t). 
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PRESENTMENT  FOR  PAYMENT, 

how  made,  21,  note  (m),  287. 

in  case  of  bankruptcy  or  insolvency,  293. 

whether  necessary  when  a  hank  stops  payment,  293,  note  (i). 

not  necessary  in  order  to  charge  a  guarantor,  whose  name  is  not  on 
the  bill,  294. 

where  drawee  is  dead,  or  not  to  be  found,  290,  294. 

when  holder  is  dead,  292. 

when  to  be  made,  281,  287. 

at  what  hour,  287. 

computation  of  time,  281,  283. 

where  the  instrument  is  payable  at  sight  or  on  demand,  281,  284. 

after  sight,  283. 

of  a  cheque,  16,  20,  284. 

usance,  282. 

general  rules,  284. 

of  bank  notes,  286. 

where  no  time  is  specified,  91,  287. 

where  hill  lost  or  destroyed,  392. 

where,  when  a  bill  is  made  payable  at  a  particular  place,  101,  2G3, 
note  (o),  265,  288,  293,  note  [d). 

pleading,  where  bill  is  made  so  payable,  291. 

presentment,  when  note  is  so  payable,  14,  note  (s),  288. 

when  place  of  payment  is  mentioned  in  a  memorandum,  14,  note  (2), 
288. 

not  necessary  in  order  to  charge  acceptor  or  maker,  293. 

effect  of  not  presenting  on  the  liability  of  other  parties,  292. 

when  neglect  to  present  is  excused  or  waived,  293. 

presentment  for  payment  to  the  drawee,  necessary  before  present- 
ment to  acceptor  for  honour,  276. 

when  hill  or  note  due  on  Sunday,  &c.,  281,  287. 

on  bstok  holidays,  213,  note  (I),  281.     And  see  Jppendix,  494. 

PRESUMPTION, 

of  consideration,  4,  141,  147. 

oi  bona  fides,  141,  147,  193. 

when  burden  of  proof  shifted,  146,  147. 

that  bill  indorsed  before  due,  177. 

as  to  order  in  time  of  indorsements,  177. 

of  payment,  306,  372. 

as  to  stamp,  134,  396. 

of  delivery,  145,  179. 

of  time  of  acceptance,  261. 

of  undue  influence,  71. 

PRINCIPAL  AND  AGENT.     See  Agent. 

unnamed  principal  not  liable  on  a  bill,  38,  46. 

PRINCIPAL  AND  SURETY.     See  Indulgence. 

when  evidence  of  this  relation  admissible,  9,  324. 

what  parties  principals,  and  what  sureties,  322 — 324. 

valid  agreement  to  give  time  to  the  maker  or  acceptor  discharges 

other  parties,  325. 
agreement  to  give  time  to  prior  indorser  discharges  subsequent 

indorsers,  322,  328. 
the  agreement  to  give  time  must,  in  order  to  discharge  other 

parties,  be  a  valid  one,  325,  329. 
taking  fresh  security,  328,  330. 
obtaining  a  judgment,  329. 
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PRINCIPAL  AND  SURETY— cqiiiiinMeii. 
inability  to  recover  against  principal,  328. 
warrant  of  attorney,  329,331. 
accepting  part  payment,  329. 

proving  under  adjudication,  329.     And  see  Baiikruptcy. 
how  discharge  of  surety  may  be  prevented,  332. 

how  waived,  332. 
compounding,  330. 
waiving  execution  against  the  person,  328. 

against  the  goods,  328,  note  [u). 
agreement  that  the  surety  shall  not  be  discharged,  332. 
contribution  between  co-sureties,  334. 
action  between  co-sureties,  335. 

proof  under  an  adjudication  by  a  surety,  443,  note  (j),  462. 
rights  of  sureties,  333 — 335. 

PROCURATION.     See  Ageiit. 

the  words  per  procuration,  n.otice  df  limited  authority,  43. 

PRODUCTION  OF  BILL, 

unnecessary  at  trial  unless  issue  require  it,  434. 

PROMISE  TO  INDEMNIFY, 

need  not  be  in  writing,  334,  360. 

PROMISE  TO  PAY, 

eftect  of,  223,  253,  295,  418,  437. 

PROMISES,  MUTUAL, 

when  satisfaction,  312,  note  (e). 

PROMISSORY  NOTE, 
what  it  is,  6,  122,  285. 

if  under  seal  may  now  be  negotiable,  79,  note  [l). 
what  at  common  law,  and  what  by  statute,  7. 
foreign  promissory  notes,  7,  13. 
form  of,  7,  11,  13. 
note  by  a  man  to  himself,  7,  103. 
note  by  a  man  to  himself  and  another,  7,  103. 
English  notes  assignable  abroad,  7. 
joint  and  several,  8. 

contribution  between  joint  makers,  9,  33'4. 
payable  by  instalments,  13,  202,  note  (i). 
contracting  words  in,  11. 

invalidated  by  agreement  to  give  further'  security,  13. 
not  invalidated  by  reciting  collateral  security,  13. 
ambiguous  instruments,  2,  note  (c),  103. 
must  be  for  a  certain  sum  of  money  only,  105. 

and  in  specie,.  106. 
must  not  be  conditional,  106. 

nor  be  payable  out  of  a  particular  fund,  109. 
stamp  in  such  cases,  110,  note  (6),  125,  note  (i). 
time  of  payment  may  be  uncertain  if  inevitable,  91,  108. 
when  an  irregular  note  may  be  evidence  of  an  agreement,  110. 
effect  of  memorandum  on  the  note,  112. 
of  distinct  agreement  relating  to  the  note,  113. 
when  evidence  under  the  common  counts,  435. 
given  by  an  infant  for  necessaries,  69,  407,  note  (o). 
payable  after  sight,  91,  281—284.    , 
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PROMISSORY  NOTE— co?ii!mM«d. 

payable  at  a  particular  place,  14,  note  (z),  288. 
no  payment  of,  siipra  protest,  310. 
accompanying  mortgage,  14,  114,  133, 
delivery  necessary  to  complete,  6, 

PROOF.     See  JEvidcnce. 

under  adjudication  in  bankruptcy      See  Bankruptcy. 
of  consideration,  140,  146. 

PROSECUTION, 

bills  or  notes  given  on  tlie  abandonment  of,  162. 

PROTEST, 

necessary  on  foreign  bills,  217. 

by  whom  to  be  made,  218. 

office  of  a  notary,  218. 

when  and  where  protest  should  be  made,  219. 

form  of  a  protest,  219. 

for  better  security,  220. 

notice  of  protest,  when  necessary,  221,  229, 

copy  of,  221. 

when  protest  is  excused,  221. 

of  inland  bills,  cheques,  and  notes  unnecessary,  26,  222. 

of  lost  bills,  222. 

pleading,  223. 

evidence,  223, 

acceptance  supra  protest,  273—279, 

payment  supra,  protest,  309 — 310. 

stamp  on,  126,  130,  220. 

PUBLIC  INTERESTS, 

contracts  against,  161,  386. 

PUBLIC  OFFICER, 

sues  and  is  sued  for  some  companies,  87,  406. 

PUBLIC  POLICY, 

bill  given  for  consideration  contrary  to,  161, 


Q. 
QUALIFIED  ACCEPTANCES,  216,  263, 

R. 

RAILWAY  COMPANY, 

cannot  draw  or  accept  a  bill,  80,  note  (o). 
indorsement  by,  38,  note  (a),  81,  note  (p). 

RATEABLE  APPROPRIATION,  305, 

RATIFICATION, 

of  agent's  acts,  39. 

by^an'infan1:f  68.     And  see  Infants'  Belief  Acts,  Appendioe,  495, 

526. 
forgery  incapable  of,  41,  2/2, 
after  drunkenness,  73,  note  (2J). 
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RATIHABITION, 

its  effect,  39,  note  {d). 

RKCEIPT, 

stamp  on,  130,  307. 

may  be  demanded,  307. 

effect  of,  307,  437. 

when  on  a  bill,  stamp  now  necessaiy,  130,  307. 

parol  evidence  admissible  to  explain,  437. 

unstamped,  may  be  used  to  refresh  the  memory,  30 

RED  INK, 

alteration  in,  838,  note  (A). 

REDUCTION  INTO  POSSESSION, 
of  chose  in  action,  76. 

RE- EXCHANGE, 

what  and  when  recoverable,  443. 
when  proveable,  443,  466.' 

REFEREE  IN  CASE  OF  NEED,  274,  309. 

REGISTRATION, 
of  companies,  85. 

RE-ISSUABLE  NOTES, 
what,  121,  131,  201. 
re-issuing  bill  after  premature  payment,  183,  200,  267,  note()t),  31 

RELEASE, 

what  it  is,  267,  317. 

premature,  317. 

at  maturity,  270,  317. 

by  a  party  not  the  holder,  270,  317. 

to  the  acceptor,  270,  317. 

to  one  of  several  joint  acceptors  or  makers,  317,  326. 

how  far  a  covenant  not  to  sue  will  operate  as  a  release,  318. 

its  eifect  on  the  liability  of  other  parties,  327. 

effect  may  be  restrained  by  terms  of  instrument,  318. 

its  effect  on  the  liability  of  a  surety,  327. 

by  appointing  debtor  executor,  64,  318,  327. 

transfer  after,  203. 

by  parol,  good  by  the  law  merchant,  268,  270,  note  (a). 

RExMOTE  PARTIES, 
who  are,  153. 

RENEWAL  OF  A  BILL, 
effect  of,  170,  316,  378. 
meaning  of  agreement  to  rejiew,  115. 
reasonable  time  allowed  for  application  for,  115. 
when  it  discharges  other  parties,  328,  331. 
when  it  is  a  satisfaction  of  the  former  bill,  170,  316,  378 
of  bill  given  on  illegal  consideration,  170. 
of  bill  given  without  consideration,  170. 
of  altered  bill,  342. 
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RENT, 

bill  or  note  does  not  susijeiid  distresa  for,  375. 

REPEALED  ACTS.     By  Code,  s.  99,  Appmdw. 

RKPUTED  OWNERSHIP.     See  Bankruptcy,  476,  477. 

REQUEST  TO  PAY, 

what  sufficient  on  the  face  of  the  bill,  92. 
how  made,  287—290,  292. 

RESIDUE, 

transfer  for,  202. 

RESTRICTIVE  INDORSEMENT,  42,  186. 

RETIRE, 

meaning  of  the  word,  96,  note  (z),  267,  note  (n),  300. 

RETOUR  SANS  PROTET,  222. 

RETRACTATION  OE  PAYMENT,  308. 

REVENUE  LAWS,  387. 

RIGHT  TO  BEGIN,  430. 


SALE  OF  BILL, 

what  is  considered  as  such,  188,  378,  403. 
power  of,  where  there  is  a  lien,  205. 

SANS  FRAIS, 

effect  of  those  words,  222. 

SANS  RECOURS, 

effect  of  those  words,  47,  181. 

SATISFACTION, 

not  necessary  to  rescission  of  contract  before  breach,  311. 

its  requisites,  312. 

from  one  party  releases  the  others,  314. 

payment  of  a  smaller  sum  by  a  third  party,  306,  312. 

engagement  by  a  third  party,  313. 

relinquishing  a  suit,  313. 

when  a  bill  operates  as,  313. 

whenjudgment  against  one  joint  party  releases  others,  314,  note  (a). 

SCOTLAND, 

bills  and  notes  of,  131,  ajiA.  Apj^ndix,  p.  483. 
discharge  by  Scotch  bankruptcy,  384. 

law  peculiar  to,  21,  184,  note  (c),  403.     And  see  Code,  s?.  53,  98, 
and  100. 

SCRIP,  79,  note  (1),  110. 

SEA, 

bill  made  at,  387. 

beyond  seas,  what  is,  135,  362,  and  Appendix,  490. 


576  Judex. 

SECURED  CREDITOR, 

■bill  holder  not  in  general  a,  468. 

unless  money  paid  into  Court,  468,  note  (m). 

SECURITY, 

taking  security  from  one  partner,  57. 

collateral,  13,  14,  330,  374. 

new  or  substituted,  115,  166,  170,  196,  note  («(),  316,  378. 

deposited.     See  Deposited  Securities, 

SET-OFF  AND  MUTUAL  CREDIT, 
nature  of  set-off,  425—428. 
unknown  to  common  law,  425. 
early  recognized  by  equity,  425. 
introduced  by  statute,  425. 
former  general  .statutes,  426. 
pleading,  427, 
particuldi's  of  set-off,  427. 

set-off  and  mutual  credit  in  bankruptcy,  425,  468. 
how  to  be  taken  advantage  of,  427. 
set-off  in  equity,  426. 

against  holder  of  overdae  bill.     See  Transfer. 
under  Judicature  Act,  427. 
when  barred  by  Statute  of  Limitations,  357. 

SETS  OF  BILLS, 

what  they  are,  136. 

who  entitled  to  bill,  when  parts  are  in  different  hands,  138. 

number  of  parts,  137. 

effect  of  omitting  to  refer  to  other  parts,  138,  note  (m). 

liability  of  drawee  or  indorser,  138. 

copies  of  bills,  138. 

substituted  part,  139. 

stamp  on,  138. 

SHERIFF, 

duties  of,  448,  458,  note  (r). 

may  sue  on  bills  and  notes  seized  under  a  writ,  208. 

SHOP  NOTES,  11. 

SIGHT, 

what  it  is  on  a  bill,  91,  211,  note  (J),  282,  note  (e\  359. 
on  a  note,  91,  211,  note  (6),  282,  note  (c),  359. 
presentment  of  bills  and  notes  at  sight,  91,  281,  283. 
no  days  of  grace,  283. 
bills  and  notes  after  sight,  91,  211,  note  (6),  283. 

SIGNATURE, 

essential  to  liability,  38. 

of  drawer,  99. 

where  to  Ije  written,  100. 

by  a  mark,  89, 100,  176,  note  (m),  433. 

when  to  be  aiBxed,  95,  100,  194,  259. 

by  an  agent,  38. 

not  formerly  essential  to  an  acceptance,  261. 

but  is  so  now,  261. 
forged  or  unauthorized,  41,  350. 
proof  of,  433,  436. 
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SIMPLE  CONTRACT  ATO  SPECIALTY  DEBTS,  64. 
SOLICITOR.     See  Attorney. 
SOMNAMBULISM,  73. 
SPECIAL  INDORSEMENT,  178. 
SPECIALTY  AND  SIMPLE  CONTRACT  DEBTS,  64. 

SPECIE, 

till  or  note  must  be  for  payment  in,  106. 

SPELLING, 

wrong,  will  not  prejudice  indorsement,  177. 

SPIRITUOUS  LIQUORS, 
bill  or  note  foi-,  169. 
appropriation  of  payment  to,  169. 

STAMP, 

existing  acts,  117. 

how  instruments  to  be  written  and  stamped,  118. 

separate  duties,  118. 

appropriated  stamps,  119. 

impressed  stamps,  only  recognised  as  a  rule,  118. 

adhesive  stamps,  when  permitted,  118,  note  [h),  123. 

stamping  after  execution,  120,  124,  note  {a). 

exemptions  from  stamp  duty,  121,  128,  131. 

on  foreign  bills  and  notes,  123,  125,  387. 

on  colonial  bills,  387. 

on  re-issuable  notes,  121,  131. 

when  bills  and  notes  may  be  re-issued,  121, 131,  200,  296,  note  (a), 

299. 
reservation  of  interest,  132. 

on  post-dated  bill,  18,  89,  127,  note  {l). 

effect  of  want  of  a  stamp,  120,  132. 

effect  of  post-stamping  contrary  to  law,  120,  124,  note  (</). 

on  instruments  which  are  in  law  but  agreements,  110,  122. 

when  objection  to  the  stamps  should  be  taken,  133. 

pleading,  133. 

none  on  acknowledgment,  367. 

penalties  on  unstamped  instruments,  120,  121,  123,  124. 

effect  of  alteration  under  the  Stamp  Act,  338. 

amount  of  stamp,  ]27,  130.    And  see  Freface,  16th  ed. 

on  sets  and  parts  of  bills,  125. 

on  marketable  securities,  129.    And  see  Preface,  16th  ed. 

presumption  as  to  stamp,  134,  396. 

cancelling  adhesive  stamp,  119. 

STAMP  ACT,  117—134. 

Finance  Act  of  1899.     Vide  Preface,  16th  ed. 

STATEMENT  OF  CLAIM,  417. 
of  defence,  420. 

STATUTE,  ,,.,,.„, 

former  general  issue  by,  abolished,  421. 
of  limitations.     See  Limitations. 
B.B.E.  37 
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STATUTES.     See  Appendix. 

STAYING  PROCEEDINGS, 

in  what  cases,  and  on  what  terms,  proceedings  will  be  stayed.  429, 
454,  note  (6),  463. 

STEALING.     See  Larceny  and  Loss. 

STEELING, 

meaning  of,  97. 

STIPULATIONS, 

optional  by  drawer  or  iudonser  on  bill  or  note,  102,  114,  181,  289, 

note  (c). 
conditional  delivery  binding  between  immediate  parties,  102,  115 
179,  182. 

STOCK-JOBBING, 

statutes  prohibiting  repealed,  166. 

putting  upon  stock,  now  within  8  &  9  Vict.  c.  109. ..166,  note  (w) 

when  a  bill  was  void  for,  167. 

innocent  indorsee,  167,  168. 

STEANGER, 

payment  by,  300,  312,  note  (c). 
indorsement  by,  174,  182;  266. 

STRIKING  OUT  INDORSEMENTS,  183,  201. 

STYLE, 

old  and  new,  how  computed,  282. 

SUBSCRIBING  AVITNESS.     See  Attesting  JFitness. 
none  now  required  to  a  bill  or  note,  98,  note  (i),  433; 

SUIT.     See  Action. 

who  may  sue  on  a  bill,  2,  19,  note  (g),  183,  405. 

SUM  PAYABLE, 

subscription  of,  97. 

sum  in  body  prevails,  19,  97. 

figures  in  margin,  97,  note  (c). 

SUNDAY.     See  Holiday. 

SUPERVENING  DISABILITY,  363. 

SUPRA  PROTEST, 
acceptance,  273. 
payment,  309. 

SURETY.     See  Piincipal  aiul  Surety. 

proof  by  surety  in  bankruptcy,  464,  465,  note  [1). 

rights  of  sureties,  333. 

may  be  barred  by  composition  deed,  330. 

SURVIVORSHIP, 

among  partners,  62,  note  (c). 


Indej.\  579 

SUSPENSION, 

of  right  to  sue  on  bill,  815. 

effect  of  renewal,  316,  378. 

l)y  debtor  becoming  administrator,  65. 

none  by  covenant  restraining  right  to  sue  for  a  limited  time,  316, 

318, 
not  by  collateral  agreement  upon  good  consideration,  316. 


T. 
TKAUING  IN  PIECES,  298,  351. 

TENDER,  11,  106,  note  (r),  423. 
of  part,  307. 

plea  of,  after  day  of  payment,  301,  423. 
interest  ceases  to  run  after,  442. 
when  bank  notes  a  good  tender,  10,  11.    Ayi^vide  Ax^pemlio;,  483. 

TESTAMENTARY  PAPER, 

when  a  bill  or  note  might  have  been,  5.     See  Will. 

TIME  OF  PAYMENT,  91. 

may  be  uncertain  if  inevitable,  91,  108. 
when  not  expressed,  91,  287. 

See  Presentment  for  Payment  and  Days  of  Grace. 
giving  time.     See  Principal  and  Surety.  , 

TIPPLING  ACT.     See  Spirituous  Liquors. 

TOKENS,  194, 

TRADING, 

now  immaterial  in  bankruptcy,  450,  note  («),  476,  note  {t). 

TRANSFER.     See  Indwscment  and  Delivery. 
modes  of,  175. 

after  partnership  dissolved,  61. 
what  bills  transferable,  173. 
liability  of  party  transferring  by  delivery,  187. 
by  sale,  188. 

under  peculiar  circumstances,  194. 
before  bill  filled  up,  194. 

after  due,  196.  .  „      r 

after  refusal  to  accept  where  the  transferee  has  notice  ol  the  Uh- 

honour,  195. 
where  he  has  no  notice,  195. 
set-off  to  overdue  bill,  197. 
transfer  of  overdue  cheque,  23,  198. 
of  cheque  drawn  on  banker  of  the  bearer,  199. 
after  abandonment  of  right  by  transferee,  200. 
after  payment  by  party  ultimately  liable,  200. 
after  payment  by  other  parties,  200,  300. 
after  premature  payment,  201. 
after  partial  payment,  201. 
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imkUBVES.— continued. 

transfer  to  acceptor,  64,  202. 
transfer  for  part  of  the  sura  due,  202. 
for  residue,  202. 
after  release,  203. 
after  action  brought,  203. 
in  a  foreign  country,  203,  383—385. 
after  holder's  death,  204. 
after  bankruptcy,  204,  480. 
after  marriage,  75,  78,  204. 
by  deposit  with  banker,  204. 
by  will,  205. 

donatio  mortis  causd,  205. 
how  it  resembles  a  legacy,  207. 

effect  of  transfer  in  removing  technical  difficulties,  209. 
by  party  incapable  of  contracting,  38,  note  (a),  180. 
in  bankruptcy,  204,  480. 
fraudulent,  457,  459.     See  Sanh'uptcy. 
voluntary,  457,  477. 
when  equity  would  restrain,  209. 

of  a  forged  or  altered  bill.      See  Chapters   on  Alteration  and 
Tranter. 

TRIAL, 

mode  of,  430. 

TROVEE, 

against  transferee  of  agent,  42. 

lay  for  bills,  398. 

when  it  changes  the  property  in  a  bill,  399. 

to  what  period  interest  computed  in  action  of,  442. 

TRUSTEE, 

though  bankrupt  may  still  indorse,  204,  480. 
See  also  JRestrictive  Indorsement  and  Agent. 

TRUSTEE  IN  BANKRUPTCY.     See  Banh-uptcy. 
And  see  Bestriclive  Indorsement  and  Agent. 


U. 

UNDUE  INFLUENCE, 

effect  on  securities  given  under,  71. 
burden  of  proof,  71. 

USAGE, 

general  usage  part  of  the  law  merchant,  3,  note  (I). 

USANCE, 

what  it  is,  92,  282. 

USURY,  163,  443. 

UTTERING  FORGED  BILLS.     See  Fm-gery. 
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VALUE,  ^  ■ 

"  holder  for  value  "  an  ambiguous  expression,  144,  145 
burden  of  proof  of,  3,  140,  144,  146,  and  note  (p). 

VALUE  RECEIVED, 

these  words  unnecessary,  98. 

VARIANCE, 

amendment  of,  on  trial,  421. 

VARYING  ACCEPTANCE,  216,  263. 

VENUE,  411. 

in  County  Courts,  411,  note  {I). 

VOID  BILLS, 

in  bankruptcy,  451. 
forgery  of,  345. 
gaming  contracts,  163 — 166. 

transferee   for  value  can  recover  oil  bill  or  note  given  for    144 
160,  164,  note  (c). 

VOLUNTARY  TRANSFER, 
when  void,  457,  477. 


W. 
WAGER, 

void,  163,  164. 

transferee  for  value  can  recover  on  bill  or  note  given  for,  144, 
164,  note  (c). 

"WAIVER,  268. 

of  indorsement,  200,  270. 

of  acceptance,  270. 

of  presentment,  102,  295. 

of  want  of  protest,  102,  222. 

of  absence  of  notice  of  dishonour,  102,  261. 

of  fieri  facia.s,  315. 

when  the  taking  of  a  bill  effects  a  waiver  of  a  lien,  378. 

by  surety  of  effect  of  indulgence  given  to  principal,  333. 

whether  must  be  in  writing,  270. 

WANT  OF  EFFECTS.     See  Effects. 

WARRANT  OF  ATTORNEY.     See  Attorney,  Warrant  of. 

WARRANTY, 

transfer  by  delivery  waiTants  genuineness  and  title,   188,   191, 

403. 
indorsement,  how  far  warrants  genuineness  of  former  indorsements 

and  drawing,  182,  298,  note  (J). 

WARRANTY  FRAUDULENT, 

when  a  defence  to  an  action,  157. 
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"WIFE.     See  Married  M'oman.  • 

WILL, 

when  a  bill,  cheque,  or  note  might  he,  hefore  the  late  statute,  5. 
when  an  indorsement  might  operate  as  a  testamentary  instru- 
ment, 5. 
transfer  of  a  bill  by,  205. 

WITNESS.     See  Evidence  and  Attesting  Witness. 

WRIT  OF  INQUIRY.     See  Iiiquiry. 

WRIT  OF  SUMMONS,  361,  411—417. 


*s;*  Should  the  Index  in  any  part  of  it  befo^md  defective,  the  reader  is 
referred  to  the  copious  Analytical  Table  of  Contents  prefixed. 


THE  ]^:nd. 


BRADBURY,    AGNEW  &   CO.    r.D.,   PRINTERS,   LONDON  AND   TONBRIDGE. 


n 


1': 


t 


— ♦ 


i 


<-    •.v.-;.  J  /,'.    ,,  ' 
1-^^  fi.V!.;    ,  ' 


-I- 

I  I 


'?  • 


. ,-,  1 


■   M' 


ll', 


ii'  .: 


t 


.dib 


